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INTRODUCTION. 


Sheppard,  in  his  Pbecicbent  of  Pbecbdxkts,  h|ii 
gnren  a  brief  Summary  of  the  general  Principles  by  which 
Deeds  and  common  Assurances  are  governed^  chiefly  ex- 
tracted from  the  Touchstone,  of  which  he  was  the 
editor ;  and  of  which  book  the  first  edition  was  published 
in  the  year  1650,  about  twenty-two  years  after  the  death 
of  Sir  John  Doddridge,  the  original  author  or  cotmpiler 
thereof* 

This  Summary  was  first  published  in  the  year  1655,  about 
five  years  after  the  first  edition  of  the  Touchstone,  and 
daring  the  protectorate  of  the  usurper  Cromwell:  and  it 


*  Sir  John  Doddridge,  who  was  one  of  the  Judges  of  the  Court  of 
King's  Bench,  departed  this  life  on  the  Idth  of  September,  l62B;  and 
Sheppard  having  afterwards  purchased  his  library,  and  found,among  other 
books,  the  original  manuscript  of  the  Touchstokb  as  compiled  by  this 
learned  judge,  {see Mr.  HUlianTs  addren  Uk  ihefimrih  ediUonqf  the  Toven- 
STONZ,)  he  afterwards  published  the  tame  under  his  own  name  in  l660, 
one  year  after  the  accession  of  the  r6g^cide8,by  the  melancholy  martyrdom 
of  King  Charles  1. 
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VI  iirtkbtiucttdN. 

appeal^  also  16  have  been  reptinted;  Without  itrif  iMidfiftl 
^alterafionB,  in  1704  or  1705,  and  17l!l-,  arid  Itttesflyy  with- 
out fhe  Precedent,  by  Mn  VanUeythuysen;  ib  1813  Ad 


The  plan  or  design  of  Sheppakd,  as  expressed  in  bis 
first  edition,  *^  To  contrive  and  make  np  one  great  Prece- 
"  dent  for  common  Assurances  by  Deed,  in  a  nW  and 
^  untrodden  way  and  method,  and,  at  the  same  tinier  vety 
'^  fiill,  short,  and^  easy,  and  serving  almost  td  alt  jHnr'^bites 
'''an<i  cases,''  was .  certainly  a  very  bold  but  ndefiA  bne ; 
and  although  in  the  execution  thereof  his  method  is'- ftot 
the  most  clear  and  perspicuous,  yet  it  is  capabfe  6F^ik- 
Biderable  improvement.  *  ^-     ^  ^^' 

^  With^  this  impression  as  to  fhe  utOTity^of  fhM  4)b<^^e 
Editor  has  had  it  in  contemplation  for" isomer  yeAtt'^^^t^ 
to  revise  the  whole,    and  reduce  it  to  better  order,  as 
an  EXERCISE  BOOK  for  the  yotin^ 'l^fl^t;'4ttia^'0r^g^^ 
iral  Formulary  in  the  Conveydicer*»  <Mci6;"^'"^  ^  ^^  ^'^"^ 


•  ™  • 


n 


To  publish  it  withoilt  ^TtrB  ft^ifritRAt  ^^^«^*dfcKT 
would,  however,  be  absurd,  and  utterly  destructive  of  the 
original  and  main  design,  of  the  Ahthor;  iiid.  tb^  pre- 
sent  JBditor  has  therefore  retained  this  Precedent  m  a 
modemiaed  form,  and  arranged  all  the  Principles,  which 
govern  every  species  of  Assurance  by  Deed,  under  dis- 
tinct heads  and  *  in  proper  chapters,  respectively  applica-, 
ble  to  each  instrument;  whereby  the  theory  of  Convey- 


JNX^pUCTION.  vii 

w4  lb^..9»clical  branches  thereof,  will  be  found 

m 

§9  h^r^^g}^^.  inU  ivnediate  Tiew,  and  iamiliarly  and 
cfe^jr:8heivi&..to.A^  Btodent  aad  the  Conyeyancer;  who 
with  BOine  little  attention  thereto,  may  be  enabled  to  pre- 
pare the  draft  of  any  kind  of  Deed  with  accuracy,  and 
witboitt  xecouiBe  to  other  books. 

The. edition  which  the  Editor  has  made  use  of  for  this 
y-f^rppse  i^  that  of  1656 ;  and  he  has  very  considerably 
e^wolai^g^  .  Sbeppard's    outline,    by  collating    the  Pbece- 

« 

;  JiYKT'  with  the  last  edition  of  the  ToucqstovBi    upon 

.•  ]fhj[dr  it  was  originally  founded;  and  adding  many  ma. 

jt;^  additions  thereto,  as  well  from  the  Touch  stoke 

as  other  books  of  present  authority  and  repute :  the  Pas- 

CEDBMT  itself  has  been  framed  from  the  drafts  of  Booth, 

'^:' S^i^ffcflfiUi^k^^Ihiamj  )ind  other  eminent  conveyancers  of 

.r_  ^-.li^t^jtbisjCqgpasVkioA.of  bis  pwn  design,  the  Editor  com- 
-  mits  the  follo^dng,  sheet^^    the  w^ole  of  which  have  been 
printed  from  manuscript  copy,  carefully  prepared,  to  the 
.  caadidr«tteotiQa  oC  f|  libend  Profession. 

Jan.  ],  1895. 
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.  ERRATA. 

Page  120^  line  22t  instead  of  presmts  read  premises, 

—  121,  —   11,      —      heir  «—    heirs, 

—  143,  —     3,      — —      uU  —  sale. 

-—  143,  note  f,  last  line,  instead  of  the  latter  read  mortga^9r» 

—  162,  "note  f,       —  — -      her       ^^   the  curtesy 
.*-  3$3»  head  lancj  InH&tA  of  revgrsion»  read  redemption. 
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SHEPPARDS 


BOOK  I. 

OF  CONVEYANCES  AND  COMMON   LAW  ASSURANCES. 


CHAP.   I. 
OF  DEEDS  IN  GENERAL. 


A  BBED  is  an  instrumeat  in  writings  on  parchment,  vel* 
lam,  or  paper,  under  seal,^  containing  some  conyeyance,  con* 
tract,  bargain,  or  agreement  between  the  parties  thereto; 
and  most  nol  be  written  on  linen,  stone,  wood,  the  bark 
of  a  tree,  or  any  other  like  thing.  Terms  di  Ley.  Co.  Ut.So. 
Shep.  Free.  cap.  1.  sec.  4.  Touch.  £0.  2  Blacks.  Com.  297. 

And  it  consists  of  three  principal  points — ^writingi  sealing, 
ODd  delivery ;  —  writing,  to  express  the  contents ;  sealing, 
to  testify  the  consent  of  the  parties ;  and  delivery,  to  make  it 
binding  and  perfect.  Terms  de  Ley.  Co.  Lit.  35. 

Of  these  deeds  there  are  two  sorts — deeds  indented  and 
deeds  poll;  which  names  principally  arise  from  the  form  of 
them ;  that  is  to  say,  the  one  being  cut  in  and  out  at  the 
top  or  side  dentwise,  is  therefore  termed  an  indenture:  and 
the  other  being  plain,  or  shaved  close  on  every  side  and  at 
the  top,  a  deed  poll.    Ibid,  and  2  Blacks.  Com.  2Q6. 

Deeds  by  indenture  originated  in  ancient  practice,  when 
there  were  several  parts  of  the  same  deed,  to.  be  held  by 
the  respective  parlies  thereto ;  that  is  to  say,  one  by  the  feoffor* 
grantor,  or  lessor ;  another  by  the  feoffee,  grantee,  or  lessee ; 
and  a  third  by  some  other  persons  as  trustees.  Shep.Toueh.  60. 

•  And  it  has  been  ruled  at  Nisi  Prius,  that  if  an  instrument  is  seated  by 
mistake,  it  is  not  a  deed,  but  a  mere  agreement.    5  Esp.  83. 
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This  indenting  seems  to  have  been  invented  for  the  pur- 
pose of  guarding  against  forgery,  or  fraudulent  substitution, 
by  a  comparison  of  the  different  parts  of  the  deed,  at  the  point 
of  indenting.     Shep,  Touch.  50. 

And  where  there  are  several  parts  of  a  deed,  the  part 
sealed  by  the  feoffor,  grantor,  or  lessor,  is  deemed  as  against 
him  to  be  the  principal  or  original,  and  the  rest  are  but  coun- 
terparts or  copies,  although  the  whole  do  in  law  make  up 
but  one  entire  deed:  but  every  part  is  of  as  great  force  as 
all  the  parts  together,  and  they  are  esteemed  the  mutual 
deeds  of  each  party,  and  either  of  them  may  be  bound  by 
either  part  of  the  same ;  and  if  there  be  any  difference  be- 
tween the  parts,  the  counterpart  shall  be  made  to  2Lgtee  with 
the  principal,  and  the  error  shall  be  deemed  the  misprision  of 
the  clerk.    Plow.  134.   Lit.  Sec.  370.    Shep.  Touch.  63. 

The  deed  poll  is  single,  and  of  but  one  part,  and  is  said 
to  be  a  deed,  testifying  that  only  one  of  the  parties  to  the 
contract  hath  put  his  seal  to  the  same;  and  it  is  therefore  a 
plain  deed,  without  indenting,  and  is  used  where  the  ven- 
dor or  grantor  only  seals  the  same,  and  where  there  is  no 
need  of  the  vendee  or  grantee's  sealing  a  counterpart,  .or 
entering  into  any  covenants  on  his  part.   Shep.  Prec.  !• 

The  most  ordinary  deeds,  as  they  relate  to  the  convey- 
ances of  estates,  are  deeds  of  feoffment,  of  grant,  of  gift,  of 
bargain  and  sale,  of  lease  and  release,  of  exchange  of  release, 
of  confirmation,  of  surrender,  of  defeazance,  of  covenant  to 
stand  seized  to  uses,  of  covenant  to  lead  uses,  of  revocation, 
of  lease,  and  of  assignment ;  besides  which  there  are  divers 
other  instruments  in  writing,  which,  if  executed  under  seal, 
become  in  legal  contemplation  deeds* ;  such  as  bonds,  obli- 
gations, and  bills  penal,  letters  of  attorney  and  licence, 
and  also  articles  of  covenant  or  agreement,  if  so  executed. 

Shep.  Prec.  8.  Watk.  Prin.  Convey.  160. 

■ 

*  And  here  it  is  to  be  observed,  that  if  any  instrument  in  writing 
is  under  hand  only,  and  not  under  seal,  it  is  deemed  to  be  an  agreement 
only.    Lord  Raym,  2.  28. 
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Of  these  deeds  the  indenture  is  the  strongest  kind,  for  this 
worketh  an  estoppel,  and  bars  and  concludes  all  the  parties 
thereto,  and  all  persons  claiming  under  or  through  them, 
(except  heirs  in  tail ;  and  even  the  issue  in  tail,  where  there  is 
a  fine  -with  proclamations,)  to  say  or  except  any  thing  against 
any  thing  contained  in  it.    Plow.  434, 421 .    Shep.  Touch.  63. 

But  it  is  otherwise  of  a  deed  poll,  for  this  is  commonly  of 
one  part,  and  sealed  by  the  feoffor,  grantor,  or  lessor  only; 
and,  consequently,  can  only  operate  as  an  estoppel  against  such 
feoffor,  grantor,  or  lessor,  and  not  against  the  feoffee,  grantee, 
or  lessee,  in  whose  advantage  the  words  therein  contained 
must  altogether  be  expounded.^    Ibid. 

And  it'  is  necessarily  incident'  to  a  deed,  not  only  that 
it  should  be  in  writing,  and  also  on  parchment,  vellum, 
or  paper,  as  before  mentioned ;  but  also  that  it  should  shew, 
first,  a  particular  date,  that  is  to  say,  the  day,  month,  and 
year  of  our  Lord,  or  year  of  the  reign ;  secondly,  that  it 
should  set  forth  the  proper  names  of  the  parties,  with  their 
additions  of  places  of  abode  and  qualities ;  f  thirdly,  the 
premises  or  recitals,  to  shew  the  nature  of  the  title  and  con- 


*  In  Bacon*8  Abr.  tit.  Leases  (o),  442,  it  is  mentioned  that  it  is  generally 
said,  or  otherwise  a  received  notion,  that  estoppels  ought  to  be  mutual ;  and 
the  editor  of  this  book  conceives  it  to  be  a  reasonable  opiniou,  as  the 
grantor  and  grantee,  by  their  execution  of  the  deed,  make  a  solemn  recog- 
nition of  their  respective  rights,  and  until  an  actual  ouster  by  a  stranger, 
nothing  can  be  set  up  or  alleged  by  either  in  contradiction  to  the  tenor 
of  the  deed. 

t  Defects  or  mistakes  herein,  unless  they  be  very  gross,  will  not  hurt ; 
yet  it  is  best,  and  most  safe,  to  describe  the  persons  parties  to  the  deed  by 
all  their  true  and  proper  names  of  baptism  and^  surnames,  ^r  at  least 
by  the  names  they  are  usually  called,  if  their  names  cannot  be  known ; 
and  by  their  additions  of  honour  (.If  they  have  any),  of  place,  parish,  and 
county,  and  calling :  for  the  omission  of  the  christian  or  surname,  or  the 
description  of  the  parties,  in  th{s  part  of  the  deed,  unless  the  same  be  sup- 
plied by  some  circumstantial  matter,  or  by  the  naming  and  particular  de- 
scription of  him  afterwards,  is  very  dangerous,  and  fatal  to  the  deed ;  and  so 
also,  in  some  cases,  is  the  misnaming  him.  Bkep,  Prec,  13.  77>  78. 
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tract ;  fourthly,  the  consideration ;  fifthly,  the  grant  and 
conveyance ;  sixthly,  the  premises  or  parcels  intended  to  be 
comprised  in  the  deed  by  apt  and  proper  descriptions ; 
seventhly,  the  exceptions  from  the  general  operation  of  the 
deed,  if  there  are  any  intended,  as  of  timber,  mines,  suit 
services,  and  the  like  ;  eighthly,  the  habendum^  to  .fix  the  cer- 
tainty of  the  estate  granted,  for  vthsX  time  the  grantee  is  to 
have  it,  and  for  what  use ;  ninthly,  the  condition,  if  the  estate 
is  subject  to  a  defeazance,  as  in  the  case  of  mortgage  charges, 
the  repurchase^ of  annuities,  or  the  like;  tenthly,  the  war- 
ranty ;  eleventhly,  covenants  for  the  title ;  and  twelfthly, 
a  conclusion  in  testification  of  the  sealing  and  delivery  of  the 
deed.  Shep.  Free.  3.     Shep.  Touch.  62,  64. 

Here,  therefore,  it  becomes  necessary  to  treat  distinctly  of 
these  several  parts  of  a  deed,  under  the  following  sections: 

1.  The  date  of  the  deed. 

2.  The  parties  to  the  deed. 

5.  The  premises  or  recitals  in  the  deed. 
4.  The  consideration  of  the  deed.— 

6.  The  grant  and  conveyance. 

6.  The  parcels,  or  things  grantable. 

7.  The  exceptions. 

8.  The  habendum, 

9.  The  condition  or  defeazance. 

10.  The  Warranty. 

11.  Covenants  for  the  title. 

12.  The  conclusion,  or  testification  of  the  sealing  and  de- 

livery of  the  deed. 

13.  The  ground  or  end  of  making  a  deed ;  and  for  what 
^     causes.it  may  be  avoided. 

1.— ils  to  the  Date  of  the  Deed. 

The  date  of  the  deed  is  the  description  of  the  time;  viz.  the 
day,  month,  year  of  our  Lord,  and  year  of  the  reign  in  which 
the  deed  was  made  ;  and  if,  in  the  date  of  a  deed,  the  year  of 
our  Lord  is   right,  though  the  year  of  the  King's  reign 
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be  mistaken,  it  shall  not  hurt  it  1  Insi,  6.  Cro.  Jac.  261. 
2«a/ft.668.   5%.  Fm:.  10.   S  B/acifc.  Com.  304. 

A  deed  is  also  good,  though  it  hath  no  date,  or  the  date  be 
mistaken;  or  though  it  hath  an  impossible  date,  as  the  30th 
of  February,  or  the  like,  but  he  that  doth  plead  such  a  deed 
without  any  date,  or  with  an  impossible  date,  must  ayer  and 
set  forth  the  true  time  when  it  was  delivered ;  for  it  is  no  deed 
till  the  delivery,  and  that  is,  in  the  intendment  of  the  law,  the 
date  of  it.  2  Hep.  6.  1  Insi.  46.  Mod.  Cos.  844.  1  Nel.  Abr. 
525.     Shep.  Free.  10.    Shep.  Touch.  55.  2  Black.  Com.  304. 

A  deed  may  be  likewise  dated  at  one  time,  and  sealed  and 
delivered  at  another :  but  every  deed  shall  be  intended  to  be 
delivered  on  the  same  day  it  bears  date,  unless  the  contrary 
is  proved.  2  Inst.  674.  2  Black.  Com.  304. 

Hence  it  follows  that  there  can  be  no  delivery  of  a  deed 
before  the  day  of  the  date,  but  only  afterwards ;  and,  conse* 
qnently,  that  a  deed  may  be  dated  back,  on  a  time  past,  but 
not  at  a  day  to  come.  Yelv.  1 88.  Shep.  Touch.  56.  S  Black. 
Com.  304. 

2.— The  Parties  to  a  Deed. 

It  is  essential  to  the  validity  of  a  deed,  that  the  parties 
thereto,  are  persons  able  to  contract,  and  be  contracted  with ; 
for  if  it  be  made  by  or  to  any  such  persons  as  are  disabled ; 
as  in&nts,  aliens,  women  covert,  persons  attainted  of  treason 
or  felony,  ideots,  lunatics,  or  such  like,  it  will  be  void  in  all, 
or  in  part,  or  may  become  void  by  dissent,  at  a  period  when 
there  is  a  person  competent  to  dissent  therefrom.  Shep. 
Touch.  56. 

And  all  persons,  male  or  female,  being  natural  bom  sub- 
jects; aliens,  created  subjects  by  act  of  parliament,  or  letters 
of  denization ;  bodies  politic,  as  corporations,  sole  or  aggre^ 
gate,  ecclesiastical  or  temporal;  and  many  not  disabled  by 
law,*  may,  by  common  consent,  give  or  grant  by  deed. 
Shep.  Free.  10.    Shep.  Touch.  66. 

*  Thus,  baiUrds  i  5uch  as  are  deaf,  dumb,  or  blind,  if  they  have  uudcr- 
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Bat  persons  attainted  of  felony  or  treason,  or  in  ^Lpramunire ; 
ideots«  lunat^cfi^  and  other  persons  non  compos  mentis;  men 
deaf,  blind,  and  dumb  from  their  nativity;  women  covert 
within  their  husbands,  and  some  others,— cannot  make  good 
deeds  of  gift  or.gn^nt,  or  any  kipd  of  deed,  except  it  be  in 
9ome  special  cases,  and  for  some  special  things.*  Shep.  Free* 
10,  U.    Shep.  Touch.  66. 

However,  a  grant  by  a  person  between  conviotion  and  at- 
tainder is  good,  subject  to  any  forfeiture  which  may  have 
been  previously  incurred.    Shep.  Touch,  56. 

And  as  to  the  ability  of  the  persons,  who  may  take  by  deed, 
it  is  laid  down,  that  all  men,  and  in  all  conditions,  may  regu- 
larly take  by  deed;  and  that  many  who  may  not  give  or  graat 
by  deed,  may  have  or  take  by  deed ;  as  persons  attaint,^ 
aliens,  infants,  women  covert,  ideots,  lunatics,  and  such  like. 
Shqf.  Prec.  11. 

For  prima  facie  grants  to  aliens,  infants,  women  .covert, 
imd  other  disabled  persons,  ajpe  good,  as  being  apparently  for 
their  profit  and  advantage,  until,  in  the  case  of  attainted 
persons  and  aliens,  the  Crown  claims  the  benefit  of  the 
grant;t  and  in  the  case  of  infants,  and  other  disabled  per- 
sons, their  dissent  is  declared,  after  the  disability  removj^d. 
Shep.  Touch.  66.    WatL  Prin.  242. 

And  he  to  whom,  or  to  and  for  whose  use  the  deed  is 
made,  must  be  a  person  in  existence  and  being,  at  the  time  of 
the  deed  made,  or  en  venire  sa  mire,  otherwise  he  cannot  take 
by  it;  unless  he  comes  in  by  remtinder  or  reversion>  expectant 

standing  and  sound  memory,  although  they  cannot  express  themselves 
otherwise  than  by  signs ;  drunken  persons;  persons  excommunicate;  and 
outlawed  persons, — may  make  any  deed  as  other  men  do.   Sh^,  Prec.  1 1. 

*  But  where  ideots,  lunatics,  and  other  persons  non  am^Hfs  menHs,  are 
mortgagees  or  trustees,  it  is  enacted  by  a  late  statute,  1  and  2  Geo.  4, 
c.  114,  (although  they  may  not  have  been  found  to  be  such  by  inquisition,) 
that  the  Court  of  Chancery  may,  upon  the  petition  of  any  cestui  que 
trust  or  mortgagee,  appoint  a  fit  person  to  reconvey  the  trust  premises,  or 
mortgaged  estate,  to  the  parties  entitled  thereto,  or  interested  therein. 

t  For  a  grant  to  an  attainted  person  or  alien  accrues  to  the  benefit  of 
the  Crown. 
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on  the  determination  of  some  antecedent  estate  or  estates, 
created  by  such  deed.     Shep.  Prec.  11.     Watk,  Prin.  247. 

3. — The  Premises  or  RecUals  in  the  Deed. 

The  premises*  or  recitals  of  a  deed  are  all  the  foreparts 
of  the  deed,  which  immediately  precede  the  grant,  convey- 
ance, or  assignment  of  the  parcels ;  and  necessarily  refer  to, 
and  set  down  and  report,  all  those  things  which  are  pntmissa 
or  preceding,  and  necessary  to  be  stated  in  elucidation  of 
the  title,  intended  to  be  conveyed  to  the  purchaser:  and  such 
recitals  seem  to  be  very  proper  where  the  purchaser  is  not  en- 
titled to  the  deeds,  and  must  rely  on  a  mere  covenant  for  the 
production  thereof;  for,  by  such  recitals  in  the  event  of  the 
deeds  being  lost/  a  sufficiently  satisfactory  title  may  be  made 
out,  to  a  subsequent  willing  purchaser.  Thus,  in  Moore  v.  Ma- 
grath,  Cowp.  9,  it  was  observed  that  a  recital  is  often  highly 
important  to  the  exposition  of  the  deed ;  and  Mr.  Presttm,  in 
his  new  editioa  of  Sheppard^s  Touchstone,  page  76,  mentions 
that  in  the  celebrated  case  of  Cholmondeley  v.  Clinton,  the 
judgment  of  Plumer,  M.  R.  was  materially  governed  by  the 
intention,  as  such  intention  was  collected  by  means  of  the 
recital :  without  which  the  words  of  gift,  standing  singly 
and  alone,  would  have  conferred  a  title  on  the  complainant 
Mrs.  Darner, 

However,  in  a  case  where  much  of  the  title  stands  upon 
recitals,  or  there  is  any  other  difficulty,  a  purchaser,  however 
willing,  ought  upon  no  account  to  take  any  kind  of  convey- 
ance of  the  estate,  under  such  circumstances,  except  it  be  by 
a  deed  of  feoffinent,  with  livery  of  seizin,  and  a  fine  with 
proclamations;  which  will  clear  all  disseisins,  and  turn  all 
other  estates  into  mere  rights,  and  by  the  operation  of  the 
fine  utterly  bar  the  same,  if  not  avoided  within  the  time 
allowed  by  the  statute. 

But,  in  general,  these  recitals  are  in  no  wise  absolutely 

*  The  word  premises  is  also  used  as  a  descriptive  reference  to  the  parcels 
or  things  granted. 
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necessary  to  the  validity  or  efficacy  of  the  conveyance/ but 
merely  prudentta] ;  and  great  care  must  be  taken  in  making 
these  recitals,  where  they  are  deemed  necessary,  that  there  is 
no  mistake ;  for  if  there  is  any  gross  mistake  therein,  it  may 
render  all  void.*    Shep,  Touch.  77. 

4. — The  Consideration  of  a  Deed. 

In  deeds,  the  considerationf  is  the  principal  thing  to  give 
them  effect:  and  the  foundation  of  deeds  ought  always  to  be 
lawful  and  honest ;  and  therefore  there  must  be  a  valuable 
consideration  in  money,  exchange,  or  otherwise  in  money's 
worth,  to  pass  an  estate,  or  limit  the  uses  of  land,  to  a  stran- 
ger: but  the  considemtlon  of  love,  affection,  marriage,  or  the 
like,  will  be  sufficient  to  raise  the  uses  of  lands  to  a  man^s 
own  family. 

Therefore,  in  all  deeds  made  to  a  stranger  for  a  valuable 
consideration,  or  money's  worth  given,  or  at  least  men- 
tioned to  be  given  for  the  land,  if  it  be  but  a  penny  or  penny's 
worth,  although  in  truth  no  money  was  paid,  it  will  be  as 
good  and  as  effective  in  the  law,  as  if  it  were  a  hundred 
pounds,  and  so  it  is,  if  the  deed  say  in  consideration'  of  a 
certain  sum  of  money,  or  for  a  competent  sum  of  money. 
Shep.  Free.  36,  79. 

But  where  such  a  deed  is  made  for  divers  good  considera- 
turns,  or  for  great  and  valuable  considerations,  or  in  considera- 
tion that  the  grantee  is  bound  for  the  grantor,  andy?>r  divers 
other  good  causes,  these  are  not  gooa  conveyances.  Shep. 
Free.  36,  64. 

And  in  case  a  deed  of  feoffment,  bargain  and  sale,  gift  or 
grant  of  lands  be  made,  or  ^  fine  and  recovery  be  passed, 
without  any  consideration  at  all,  and  it  is  not  expressed  or 
declared  in  the  deed  for  the  doing  thereof  to  what  use  or 
intent  it  shall  be,  it  shall  be  intended  by  law  that  it  was 
made,  passed,  or  suffered  in  trust,  for  the  use  of  the  feoffor  or 


,  *  For  where  a  mis-recital  will  hurt  a  deed  or  not,  see  Shep.  Touch.  77. 
f  The  manner  of  stating  various  coDsideratioDS  in  deeds  will  be^hewa 
iu  the  General  Precedent,  tij/ra. 
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gmntor,  and  the  other  party  will  have  no  benefit  by  it,  for  it 
shall  be  presumed  be  would  not  part  with  his  land  without 
a  consideration ;  and  as  the  assurance  must  be  construed  to 
operate  something,  that  seems  to  be  the  most  reasonable  con- 
struction,   i  Ut.  Abr.  299.    Shep.  Free .  79. 

So,  if  a  lessee  for  years  without  consideration  assign  away 
his  term,  it  seems  no  benefit  will  come  to  the  assignee 
by  this,  for  it  shall  go  to  the  use  of  the  assignor.  Shep. 
Free.  80. 

Upon  the  whole,  it  is  therefore  safe  to  express  some  con* 
sideration,  though  never  so  small,  and  let  it  be  really  paid ; 
and  where  in  truth  there  is  a  consideration  given,  then  be 
sure  to  express  it  upon  the  deed.    Ibid. 

6. — The  Grant  and  Conveyance* 

For  this  part  of  the  deed,  after  witnessing  the  receipt 
Qf  the  cobsideratioui  the  words  of  grof^  and  conveyance, 
as  now  used^  are  as  hereinafter  specified :  that  is  to  say ; — In 
an  indenture  or  deed  of  pboffment,  "grant,  alien,  enfeofi^, 
and  confirm"— Bargain  and  sale,  to  be  enrolled,  ''grant, 
bargain,  sell,  and  confirm^— bargain  and  sale,  or  lease  for 
▲  YEAR,  '*  bargain  and  sell '' — Deed  of  gift,  *'  give,  grant, 
and  confirm^ — ^Release  in  fee  or  confirmation,  ''grants 
bargain,  selly  alien,  release^  and  confirm" — Leases,  '^  demise^ 
lease,  set,  and  to  .farm  let;"  or  where  a  lease  previously 
granted  has  been  destroyed,  (after  recitals  to  shew  the 
facts,)  **  grant,  demise,  ratify,  and  confirm^ — Assignments, 
"bargain,  sell»  assign,  transfer,  and  set  over;"  or  "  grant, 
bargain,  sell,  assign,  transfer,  and  set  over"— Exchange, 
"grants  bargain,  sell,  alien,  release,  and  confirm" — Parti- 
tion, "grant,  bargain,  sell,  release,  and  confirm"  —  Ap- 
pointment, **  direct,  limit  and  appoint"— And  in  powers 
OF  attorney,  the  operative  words  are,  "  make,  ordain, 
constitute,  and  appoint''  A.  B.,  &c.  for  me,  and  in  my  name, 
place,  and  stead,  and  for  my  use  to  ask,  etc. 

'    6 — The  Parcels  or  Things  grantable. 

As  to  Uie  parcels  or  things  granted,  this  is  to  be  known : 
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—1.  The  thing  to  be  given  or  granted  by  the  deed  muit  be 
not  only  grantable  in  its  own  nature,  but  grautable  by 
him  that  doth  grant  it. — 2.  All  corporeal  and  immoveable 
things  such   as  houses,   woods,   and  the   like,  are  grant- 
able  in  fee,  in  tail,  for  life,  or  years  at  first ;  and  afterwards, 
from  man  to  man  by  deed :  but  a  lease  at  will  is  not  grant- 
able  over.  (Shep.  Free.  12.)    For  an  estate  at  will  is  not 
bounded  by  definite  limits  with  respect  to  time,  but  origi- 
nates in  mutual  agreement ;  and  thus  depending  on  the  will 
of  both,  the  dissent  of  either  may  determine  it ;  and  it  conse- 
quently follows,  that  such  an  estate  and  interest  cannot  be 
the  subject  of  conveyance.*     Watk.  Prin.  of  Can.  1. — 3. 
Also  incorporeal  things,  as  rents,  services,  advowsons,  presen* 
tations,  reversions,  remainders,  offices,  licences,  franchises, 
and  commons  are  grantable  by  deed— 4.  Chattels  real  and 
personal,  as  leases  for  years  present  or  to  come;  the  interest  a 
man  hath  in  land  by  extent  upon  statutes  or  judgments,  oxen, 
horses,  plate,  houseliold  stuff  and  the  like,  are  grantable;  also 
trees,  grass,  and  corn  growing  and  standing  upon  the  ground, 
fruit  upon  the  trees,  wool  upon  the  sheeps'  back,  money, 
tithes,  deeds,  and  almost  all  things,  are  grantable  by  deed  : 
but  herein  great  wariness  must  be  used  and  had ;  for  some  of 
these  things  are  grantable  at  first  in  their  creation,  but  not 
transmissable  or  assignable  afterwards ;  and  some  of  them 
are  grantable  and  assignable  over  always,  and  some  things 
may  be  granted  entirely  but  not  in  part,  and  othbr  things 
may  be  granted  entirely  or  in  parts,  and  some  things  may  be 
granted  to  any  body;  but  other  things  cannot  be  granted  but 
to  some  special  persons,  and  some  things  that  are  incident  to 
others  are  not  grantable  without  the  thing  to  which  they  are 
incident. — 5.  The  great  offices  of  trust,  and  judicial  offices, 

*  But  the  law  does  not  favour  an  estate  at  will  ^  and  for  the  reasons 
stated  in  Mr.  Wiaikins*s  book,  as  above,  p.  4,  now  construes  all  leases  made 
generally,  and  not  for  any  particular  (leriod,  to  be  leases  from  year  to  year; 
and  such  an  estate,  though  he  cannot  transfer  his  own  interest  at  will, 
renders  him  capable  of  accepting  a  release  of  the  inheritance  from  his  lessor, 
(p.  5,)  after  such  lessee's  actual  entry  into  the  premises. 
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licences,  and  anthorities,  after  their  first  making  and  granting, 
are  not  grantable  or  asaignable  orer  by  deed  to  others. — 6* 
A  bare  possibility  of  an  interest  which  is  uncertain,  a  teat, 
service,  or  other  thing  that  is  wholly  in  suspense,  chosca 
in  action/  and  things  of  that  nature,  as  causes  of  suitSj 
rights  and  titles  of  entry,  thipgs  that  sxefera  natutw,  as  wild 
conies,  hares,  deer,  or  the  like,  are  not  grantable  at  all  by 
deed :  so  neither  are  trusts  or  confidences  of  lands  or  goods^f 
—But  7.  A  grant  may  be  of  a  moiety,  third,  fourth,  or  fifth 
part  of  a  manor,  or  a  messuage,  or  land ;  and  that  by  the 
name  of  a  moiety,  third,  fourth,  or  fifth  part  thereof.  8hep» 
Free.  11,  12,  13. 

As  to  the  right  naming  and  describing  of  the  parcels 
or  things  granted,  these  things  must  be  known: — 1.  The 
names  and  descriptions  of  the  parcels  and  things,  ought  to  be 
set  down,  to  distinguish  and  make  the  same  certain. — 2.  Any 
thing  may  be  called  and  granted  by  deed,  by  a  new  name 
that  it  hath  gotten,  and  been  known  by  of  later  times,  for 
Dme,  ten,  or  more  years,  although  it  be  an  improper  descrip- 
tion, and  not  the  ancient  one. — 3.  By  the  grant  of  land 
in  possession,  the  reversion  thereof  will  pass  well  enough ; 
and  in  the  description  of  the  thing  granted,  it  is  best  to  do 
it  exactly,  and  rather  overdo  it  than  do  too  little,  and  to  do 
It  plainly  and  perspicuously. — 6.  If  the  description  of  the 

*  A  chose  in  action  is  described  to  be  a  thing  incorporeal,  and 
only  a  right  which  may  be  recovered  by  suit,  as  an  annuity,  a  bond,  or  ob* 
fig^tion  for  dabc,  covenant,  or  the  like.  And  generally,  all  causes  of  suit 
for  any  debt,  duty,  or  wrong,  ar«  to  be  accounted  choses  in  action:  and  it 
seems  a  chose  in  action  may  also  be  called  chose  in  suspense^  because  k 
hath  no  real  existence  or  being,  nor  can  properly  be  said  to  be  in  our 
possession,  until  after  a  veidict.  Bro,  tit.  Chose  in  Action.  I  Lit.  Air.  264. 

And  where  bonds,  or  other  specialties,  or  debts,  are  assigned,  it  is  done 
with  power  of  attorney  to  recei^x  and  sue  in  the  assignor's  name  3  so  that 
though  ID  this  ease  a  chose  in  action  may  be  said  to  be  assignable  over  to  a 
certain  extent,  yet  it  amounts  to  little  more  than  a  letter  of  attorney  to  sua 
for  the  debt,  ai|d  which  can  only  be  done  in  the  name  of  the  assignor  or 
his  legal  personal  representatives.    Wood^s  Inst.  282.    1  Shep.  Abr.  337. 

t  Because  these  are  bare  trust  authorities,  and  therefore  not  transferable. 
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thing  granted  be  altogether  mistaken*  or  there  be  such 
uncertainty  in  it,  that  it  cannot  be  by  any  means  made 
certain,  then  the  deed  is  void :  and  it  is  therefore  safe  to  set 
down  and  describe  the  thing  granted  by  its  apt  and  usual 
description  in  former  deeds,  and  by  such  other  descriptions 
from  actual  admeasuijement,  alteration  in  circumstances,  or 
otherwise,  as  it  may  have  newly  acquired;  ihe  more  certainly 
to  describe  and  distinguish  4t  from  all  others,  and  all  this  in 
plain  and  common  words.     Shep.  Prec.  13,  14,  15,  91. 

As  to  this  part  of  the  deed,  in  respect  of  the  parcels  or 
things  intended  to  be  granted,  these  things  are  also  to  be 
observed :  First,  in  this  part  of  the  deed  all  that  is  to  be  con- 
veyed must  be  set  down ;  for  if  any  thing  more  be  put  down 
in  the  habendum,  than  is  in  the  grant  in  the  premises  of  the 
deed,  it  will  not  pass.  Secondly,  that  it  is  most  orderly  to  set 
down  the  things  in  the  deed  after  this  order;  that  is  to  say : — 
1.  The  more  worthy  things  before  the  less  worthy ;  as  a  manor 
before  a  messuage,  a  messuage  before  land,  arable  land  before 
meadow,  and  meadow  before  pasture: — 2,  General  things 
before  special  things: — 3.  Particular  things  after  this  or- 
der: a  messoage,  a  toft,  a  mill,  bams  and  out-buildings, 
gardens,  orchards,  arable  land,  meadow,  pasture,  wood, 
furzes  and  heath,  commons  and  rents;  but  this  is  not 
necessarily  required,  for  it  is  good  in  law  though  it  be 
otherwise  placed.  Thirdly,  if  there  be  a  certainty  in  the 
thing  granted,  as  it  is  described,  and  it  can  by  any  circum- 
stantial matter  within  the  grant  be  found  out,  although  there 
be  not  an  orderly  and  formal  description  of  it,  by  the  quality 
of  the  thing,  the  boundaries,  or  the  like,  yet  the  deed  herein 
may  be  good,  and  the  thing  may  pass  well  enough;  but  how- 
ever let  the  things  granted  be  carefully  set  down,  and  cer- 
tainly described  by  the  quality,  quantity,  and  situation 
thereof,  and  their  ancient  and  present  names,  boundaries, 
and  the  like,  so  as  to  connect  the  ancient  with  the  modem 
description;  for  omissions  and  misnamings  of  things  are 
dangerous:  and  if  aay  thing  granted  be  altogether  uncertain, 
and  not  reducible  to  a  certaiuty,  the  grant  will  be  void  in 
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that  part,  and  nothing  will  pass*  Fourthly,  any  thing  may  be 
granted,  as  before  obsenred,  p*  11»  by  the  name  whereby  it 
u  and  hath  been  usually  known  of  later  times,  within  nine 
or  ten  years,  although  it  be  an  improper  name,  or  not  its 
ancient  or  true  name.  Fifthly,  by  the  grant  of  any  house, 
hod,  or  like  thing  in  possession,  the  reversion  thereof,  as 
before  stated,  and  the  rent  reservefl  upon  any  estate  thereof 
made,  will  pass.  Sixthly,  if  the  thing  granted  be  named 
only  in  the  habendum,  and  not  in  the  parcels,  this  will 
not  pass.  Seventhly,  after  the  general  description  of  the 
parcels,  if  any  thing  is  to  be  excepted  thereout,  the  same 
nuist  be  there  excepted,  as  will  be  hereafter  shown ;  and  note, 
that  by  the  same  words  as  things  may  be  excepted,  they  may 
be  granted.  Eighthly,  it  is  also  usual  in  this  part  of  the  deed, 
upon  the  grant  of  the  things  in  particular,  and  before  the 
general  words  (if  there  have  been  no  previous  recitals  to  show 
the  nature  of  the  title)  to  interpose  instead  of 'such  recitals, 
from  whom  the  lands  came  to  him  who  makes  the  deed, 
thus:  "  all  which  said  hereditaments  and  premises  were  here- 
tofore the  estate  and  inheritance  of afterwards  of 

,  and  were  respectively  conveyed  and  assured  \pr 

devised,  as  the  case  may  be]  by  the  said unto 

"  the  said ,  and  his  heirs,  in  fee  simple."  But  as  to 

this,  take  these  things : — 1.  It  is  good  for  him  that  doth  pur- 
chase to  have  such  previous  recitals  in  the  deed,  (though  it 
will  be  good  without)  to  show  how  the  land  came  from  man  to 
man,  or  at  least  that  he  may  have  a  note  of  it,  that  he  may 
be  able  to  make  his  title  to  it  by  this  means,  if  he  have  oc» 
tasion  :*  but  in  case  where  he  hath  all  the  deeds  with  the 
land  in  his  own  custody,  he  need  not  do  this. — 2,  Great 
care  must,  however,  as  before  observed,  p.  7,  be  taken,  when 
any  auch  recital  or  reference  be  made,  that  it  be  truly  and 
rightly  done;  otherwise  it  will  do  more  hurt  than  good. 
Shep.  Prec.  91,  92,93. 
In  the  description  of  parcels,  it  is  to  be  observed —  1.  That 

*  This  has  been  already  shown  ki  p.  7»  wpfa  !  but  all  those  recitals 
ODght,  regolarlj,  to  precede  the  grant. 
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some  words  whereby  things  do  pass,  are  coHectiye,  com* 
pound,  or  general,  comprehending  many  things,  as  heredita- 
ments, lands,  tenements,  honors,  isles,  villages,  and  the  like, 
including  lands  of  several  sorts  and  qualities  ;  and  secondly, 
that  some  words  are.  simple  and  particular,  and  confined 
to  one  distinct  thing,  as  meadow,  pasture,  wood,  and  the 
like.  Co.  Lit  5.  Co.  4,  4K.  Shep.  Touch.  91. 

Thus  the  word  hereditament  is  nomen  complurimum, 
and  of  as  large  extent  as  any  word ;  for  whatsoever  may  be 
inherited,  be  it  corporeal  or  incorporeal,  real,  personal,  or 
mixt,  is  an  hereditament;  by  the  grant,  therefore,  of  all  heredi- 
taments, do  pass  honors,  isles,  castles,  seigniories,  manors, 
messuages,  lands,  meadows,  pastures,  woods,  moors,  marshes, 
furzes,  heaths,  reversions,  commons,  rents,  vicarages,  advow- 
sons  in  gross,  and  the  like  things,  which  the  grantor  hath  in 
fee  simple  at  the  time  of  the  grant,  whether  he  hath  it  by 
purchase  or  descent..  Shep.  Touch.  91. 

And  the  word  tenement  is  of  large  extent  also,  and,  as 
it  seems,  doth  comprehend  as  much  as  the  former.     Ibid. 

The  word  land  strictly  doth  signify,  nothing  but  arable 
land ;  but  in  a  larger  sense  it  doth  comprehend  any  ground, 
soil,  or  earth  whatsoever;  and  therefore;  by  the  grant  of 
ALL  lands,  do  pass  arable  lands,  meadows,  pastm'es,  woods, 
moors,  waters,  marshes,  furzes,  heath,  and  such  like,  and  the 
castles,  houses,  and  buildings  thereupon,  but  not  rents^ 
advowsons,  and  such  like  things.  Also  by  gmnt  of  any 
land  in  possession  the  reversion  thereof  will  pass ;  and  yet,  by 
the  grant  of  a  reversion  of  land,  the  land  in  possession 
will  not  pass.    Shep.  Touch.  92. 

The  words  honor,  isle,  and  commote*,  are  compound 
words,  and  of  large  extent:  and  therefore,  by  the  grant 
of  one  of  them,  may  pass  one  or  more  seigniories,  manors, 
and  divers  other  lands.  Co,  lit.  5.  14  Vin.  308.  Shep. 
Touch.  92. 


*  Commote  in  Wales  is  half  a  cantred,  or  hundred,  containing  fifty 
villages.    Stat,  Wallia^  IS  Ed,  1.  Cowdi  Bhuni. 


OF    DEEDS    IN    GENERAL.         ^  15 

Also  a  CASTLE  may  contain  on^t  or  more  manors:  and 
tberefore  by  the  grant  of  a  castle  may  pass  one  or  more 
manors;  and  so,  sometimes,  e  eonverso,  a  castle  may  pass  by 
the  grant  of  the  manor;  that  is,  (as  the  Editor  conceives,)  if  it 
be  in  fact  part  and  parcel  of  the  manor;  but  by  a  castle, 
m  common  acceptation,  nothing  more  is  signified  than  the 
house  or  building,  and  the  parcel  of  ground  inclosed,  wherein 
it  doth  stand.  Shep.  Touch.  92,  93. 

The  word  village  or  town  is  of  large  extent  also ;  and 
by  the  grant  of  it,  a  manor,  land,  meadow  and  pasture,  and 
divers  such  like  things,  within  the  same,  may  pass.  Co,  Lit.  5. 
Plow.  168. 

The  word  manok  is  likewise  a  word  of  large  extent,  and 
may  compriehend  many  things :  and  therefore,  by  the  grant 
of  a  manor,  without  the  word  appurienances,  do  pass  demesnes, 
rents,  and  services,  lands,  meadows,  pastures,  woods,  com- 
mons, advowsons  appendant,  villains  regardatU*,  courts  baron, 
and  perquisites  thereof,  and  all  that  are  in  fact,  at  the  time  of 
the  grant,  parcel  of  the  manor :  but  nothing  that  is  not  m  fact 
parcel  of  the  manor,  although  it  be  so  reputed,  will  pass  by 
the  general  grant  of  the  manor ;  and  therefore,  if  one  who 
hath  a  manor  purchaseth  a  warren  to  annex  to  it,  and  after- 
wards grants  away  the  manor,  (without  express  words  to 
include  the  warren),  the  ^warren  will  not  pass  under  the 
general  word  appurtenances ;  andsb  it  is  if  the  lord  sell  and 
enfranchise  any  land,  part  of  the  manor,  and  afterwards 
repurchase  the  same,  such  repurchased  land  will  not  pass 
nnder  the  general  word  appurtenances,  for  after  severance  it  is 
no  part  or  parcel  of  the  manor,  and  never  can  by  any  new 
purchase  be  reunited  to  the  manor.      1  Leon.  26,  27.    Shep. 
Touch.  90,  92. 

By    the   grant  of  a  manor  also  the  lands  in   divers 
towns  may  pajss:  an  honor  sdso  may  pass  by  this  name; 

*  A  mUian  regardant  was  one  whom  the  civilians  term  glebee  tidscripi' 
Hum,  being  bound  to  their  lord,  as  members  belonging  and  annexed 
to  a  manor,  whereof  the  lord  was  owner.  Bract.  Hb,  1.  cop,  6.  n.  4. 
GovfJ?,  Blount, 


16  sheppard's  precedent. 

and  so  also  may  a  cqttle  or  a  hundred^^^nd  an  inferior 
manor  also,  that  is  parcel  of  another  greater  manor,  may  pass 
by  the  grant  of  that  manor  whereof  it  is  parcel ;  for  if  a  supe* 
rior  and  inferior  manor  come  into  the  tenancy  of  the  same 
person,  the  inferior  manor  will  be  entirely  extinguished  in  the 
superior  manor,  and  the  tenants  of  the  inferior  manor  will 
become  tenants  of  the  superior  manor,  i  Xeoit.  27,  28. 
Shep.  Touch.  92,  93. 

The  word  Knight's  fee  *  is  a  compound  word  also,  and 
may  comprehend  many  things :  and  therefore,  by  the  grant  of 
this^  may  pass  land,  meadow  and  pasture,  as  parcel  of  itv  and 
sometimes  by  this,  doth  pass  so  much  land  as  to  make  a 
knight's  fee,  and  somf  say  that  it  .doth  contain  eight  hides 
of  landrf  And  it  seems  also  that  a  manor  may  pass  by  this 
name,  if  it  be  usually  called  so.     Co.  Lit  5.     Plow.  168. 

17  Ed.  a    Shep.  Touch.  93. 

The  word  Graiige  ji'  is' a' cotepo^nd.  word  also,  and 
by  the  grant  of  a  grange  will  pass  a  house,  or  edifice,  not  ovily 
where  com  is^stoe^d  up,  like  as  in  bams,  but.  necessary  places 
for  husbanday  also,  as  stables  for  hay  and  horses,  and  stables 
and  sties  for  other  cattle,  and  a  curtilage,*-  and  the  close 
where  it  standeth  at  the  least :  and  where  land,  meadow,  and 
pasture,  and  the  like,  belpnging  to  such  houses,  are  called 
all  together  by  the  name  of  a  grange,  then,  perhaps,  by  this 
word  the  whole  may  pass.  Co.  Lit.  5.  Plow.  167.  Shqp.  Touch. 
93. 

The  word  Farm  or  Perm,  called  in  Latin  Firma,  is  also  a 
compound  word,  and  doth  comprehend  many  things :  and 
therefore  by  the  grant  of  a  farm  will  pass  a  messuage  and 

*  Knight's  fee  is  so  much  inheritance  as  is  sufficient  yearly  to  maintain 
a  knight,  with  convenient  revenue.   Blounft  L.  Dic» 

f  Octo  caructce  lerr<B^^x\Mn\.  feodum  unius  miiUis.  Mon.  Ang.  2.fQl.  825  a. 

X  A  grange  is  a  house,  or  farm,  not  only  where  there  are  necessary 
places  for  all  manner  of  husbandry,  as  stables  for  horses,  stalls  for  oatUc, 
and  the  like,  but  also  where  there  are  barns  and  granaries  for  corn,  hay- 
lofts and  the  like :  and  by  the  grant  of  a  grange,  such  places  will  pass. 
CoweNf  Blouni,  fnsi,5i)6. 
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mjkth  laod,  meadow,  fmtmre,  wood,  and  the  like,  thereonto 
Idoo^ag,  or  thevewitb  used ;  for  tbis  word  doth  properly 
iizsifj  a  capital  or  priacapsd  messuage,  and  a  great  quantity 
^f  JenKSDei*  tberennto.  appertaining*.  Sh0p.  Touch.  93. 

Bat  Mr.  Presiom,  in  his  edition  of  the  Toochstooe,  p.  93. 
luxe  explicitly,  and  with  mncb  greater  certainty,  states,  that 
Ij  fke  word  Fgrm  ia  understood  any  snch  quantity  of  land, 
la  all  its  varieties,  and  to  any  extent,  as  ia  occupied  by  one 


The  woid  O^GAnQ  id  a  collective  word  also ;  for  by  the 
rraai  cC  an  Oj^gang  oC  land,  may  pass  land,  meadow,  and 
pssttve^aad  it  did  originally  intend  as  mnch.af  aq  ox  can 
n^-ti  or  father,  aa  Mr.  Prestim  reiy  properly  express^ 
^n<w^ minis  of  bod  which  are  in  reputation  of  thia qaantity, 
2n4  Jbnv  been-passed  fiom  person  to  parson  by  this  descrip- 
iijm.    C0.IMs^5^   8kep.  Toiuh.  93. 

Tka  Jmgmm  Terrs^,  or  a  Yoke  of  Lamdp  contains  baif.  a 
?Lom  Laito,  and  ia  as  modi  aa  tiH>  oxen  can  till ;  and  by 
thiagnj  pass  meadow  and  paatnre.  Co.  Lii,  5.  Plow.  167* 
OmA,Bbmmt.    Shep.  Touch.  Si. 

Tkt  iTords  a«Hi0%  of  Laho  and  Plow  Laki>  are  syno- 
ni^aim  luid  collectiire  words  also,  and  mm%  anciently  said 
by  fene'tobe  120  aitres,  and  by  othera  lOOaoiea:  tiieiefoia 
by  Che  grant  of  a  hide  of  land  or  of  a  plow  famd,  diis  qaan- 
ity  KjX  land,  meadow  and  pasture,  with  the  booses  tfaerenpon, 
nay  pass,  if  luiown  by  snch'  ancient  description :  bnt  it 
<iodi  pfopesly  intend  as  moch  land  as  one  plow  can  tiU  in  a 
jtv^X  CameU,  BhmU  Co.  Ut.5.  PtowAffl.  Crom.Jun$. 
Ship.  Touch.  93. 

The  word  Tab0-Laiid  is  also  collect! re,  and  doth  com* 


*  l^emema  m  lands  ni^  to  die  lord's  mansiou-bocu^  kept  in  his 
vra  Ibods  fer  Ibr  support  of  bt*  fnnily,  and  bospitelity,   Speim.  19, 

^  li  was  ooomoaly  fsfcttf  inr  IS'aoci;  snrf^'six  ozg^uigs  weie  as 
^amdt  aa  six  okco  eoald  plow.   Cnm.  Jmu.f6L  SSO. 

t  Beie  caOs  it  Fmmhmm,  and  saith  it  is  as  imich  as  wfll  maiiitain  a 
3BHlf«   Cnwff,  Bfani/. 

c 
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prehend  many  things :  but  it  is  not  certain* — ^for  in  some 
counties  it  doth^  by  ancient  reputation^  contain  20  acres,  and 
in  others  24  acres,  30  acres,  or  40  acres.  By  this  grant,  there- 
fore, of  a  Yard'Land  will  pass  that  quantity  of  land,  mea- 
dow and  pasture,  that  hath  been  imraemorially  called  by  this 
name ;  and  so  by  the  grant  of  a  Half  Yard,  or  a  quarter  of  a 
Yard-Land,    Co,  Lit.  6.  Cotoell,  Bhunt.  Shep.  Touch.  93. 

The  word  Fold  Course  is  also  compound  ;  for  by  the 
grant  of  a  Fold  Course,  lands  and  tenements  may  pass :  a 
fold  course  properly  meaning  a  sheep-walk,  or  food  for 
sheep.    2  Vent.  139.  Shep.  Touch.  93. 

And  by  the  grant  of  any  such  compound  thing  as  before, 
for  the  most  part  there  doth  pass  thereby  so  much  as  in 
common  local  reputation  is  accounted  part  of  that  thing,  and 
hath  been  usually  called  by  such  name.    Shep.  Touchy  94. 

But  there  is  this  capital  distinction  between  things  of  a 
compound  nature,  and  others  of  a  specific  description  only ; 
that  is  to  say,  that  by  the  name  of  rectoiry,  or  parsonage, 
or  vicarage,  or  messuage,  toft,  croft,  or  other  like  particular 
thing,  nothing  else  will  pass,  except  what  falls  with  the  ut- 
most propriety  under  the  term  made  use  o(I    2  Black.  19. 

Thus  by  the  grant  of  a  Rectory  or  a  Parsonage  will 
pass  the  house,  the  glebe,  the  tithes  and  offerings  belonging 
to  it :  and  by  the  grant  of  a  Vicarage  will  pass  as  much  as 
doth  belong  to  it,  as  the  yicarage-house  and  the  Uke. 
8  Hen.  7.  Bro.  Grant,  89.  Shep.  Touch.  94. 

By  the  grant  of  aMsssuAOE,  or  aMessuagewith  the  appur- 
tenancet,  doth  pass  no  more  than  the  dwelling-house,  bam^ 
dove-house,  and  buildings  adjoining,  orchard,  garden,  and 
curtilage* ;  and  so  much  also  may  pass  by  the  grant  of  a 
dwelling-house.    /SAep.  I'ouch.  94. 

But  more  than  this  will  not  pass  by  the  grant  that  is  made 
in  either  of  these  words,  although  more  have  been  occupied 
with  it,  and  although  more  be  intended  to  be  passed  by  the 

*  A  CURTII.A6E  is  a  little  garden,  court-yard,  backside,  or  piece  of 
▼okl  gnrand,  lying  near  and  belonging  to  a  dwelling-chouse.  4  Ed.  !•  cap.l. 
35  Hen.  8.  c.  4.  ^9  Eliz.  cap.  10.  6  Rep.  64. 
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grant  5ifcep.  Touch.  94.  And  therefofe  if  there  be  a  messuage 
or  dwelling-house,  and  divers  acres  of  land  thereunto  belong- 
ing, called  all  together  by  the  name  of  Hedges,  and  a  grant 
18  made  by  these  words,  of  all  that  messuage,  with  the  appur^ 
tenances  called  hedges,  by  this  grant  nothing  shall  pass  but 
the  messuage,  garden,  and  curtilage.    Ibid. 

But  by  the  grant'  of  a  messuage  x>r  house,  and  all  the 
lands  thereunto  appertaining,  will  pass  all  the  land  usually 
occupied  therewith.    Ibid. 

Also,  by  the  name  of  a  messuage,  a  chapel  or  an  hospi- 
tal may  be  granted.    Ibid. 

By  the  grant  of  a  Cottage  doth  pass  a  little  dwelling- 
house,  that  hath  no  land  belonging  to  it  except  a  curtilage.* 
Ibid. 

By  the  grant  of  all  a  man^s  Arable  land  there  doth  pass 
no  more  than  that  kind  of  land ;  and  by  the  grant  of  all  a 
man'^s  Meadow  ground,  or  all  a  man's  meadows,  doth 
pass  no  more  than  that  kind  of  ground ;  and  by  the  grant  of 
all  a  man^s  Pasture  doth  pass  no  more,  but  the  land  or 
ground  itself  employed  to  the  feeding  of  beasts,  and  also 
such  pasture  and  feeding  as  he  hath  in  another  man's  soil. 
Ibid. 

If  a  man  have  divers  pieces  of  Wood,  and  grant  in  ge- 
neral terms  to  another  all  his.  v/oods,  or  all  bis  woods  grow- 
ing in  such  a  place,  by  this  grant  doth  pass  all  the  bighwood 
and  underwood ;  and  not  only  the  wood  growing  upon  the 
land  or  soil,  but  the  land  or  soil  itself  wherein  it  doth  grow. 
Ibid. 

But  wbere  the  grant  is  of  all  a  man's  Trees,  there  shall 
pas^  no  more  of  the  soil  but  so  much  only  as  shall  serve  for 
the  nutriment  of  the  trees ;  and  the  owner  of  the  soil  shall 
have  the  grass  growing  thereupon  also.    Shep.  T<mch.  95. 

For,  as  Mr.  Preston  very  correctly  adds,  one  man  may  by 
grant  or  gift  have  an  inheritance  in  trees  growing  on  another 
man's  soil;  as,  for  instance,  if  a  man  grant  to  another  all  his 

*  And  if  a  man  erect  any  new  cottage,  he  must  lay  four  acres  of 

land  to  it.    31  Eliz.  c.  7. 

c2 
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saleable  underwood  within  his  manor,  which  has  been 
usually  sold  by  the  owners  of  the  manor,  with  free  entry, 
egress  and  regress  for  felling,  making,  and  carrying  the  same 
away  at  all  times  convenient ;  in  this  case,  it  seems  the  soil 
doth  not  pass,  but  the  wood  only  ;  and  yet  if  those  with  free 
entry  be  omitted,  it  is  otherwise.^    Shep,  Touch.  95. 

A  Toft  is  a  parcel  of  land  or  scite  where  a  messuage 
hath  stood,  but  since  decayed  or  casually  burnt,  and  not  re- 
built ;  and  by  this  name  in  a  grant  such  a  thing  will  pass. 
Plow.  Can.  170.    Shep.  Touch.  95. 

A  Croft  is  a  little  close  or  pightle  enclosed  near  a  dwell* 
ing4iouse,  and  used  either  for  pasture  or  arable,  or  any 
other  particular  use,  as  the  owner  pleases.  In  many  places 
such  close  is  called  a  Ham.f    Shep.  Touch.  95. 

By  the  grant  of  a  Heath,  a  Brake,  a  Fen,  or  Marsh 
Ground,  a  Moo  Ry  or  a  Hopyard,  orof  twenty  acres  of  such 
ground,  these  particular  kinds  only,  or  so  many  acres  thereof, 
do  pass4    Co.  Lit.  6.    Shep.  Touch.  95. 

So,  also,  by  the  grant  of  a  dairyJiouse,  a  swinesty,  or  a 
tanJumse,  these  particular  things  only  will  pass.  Co.  LiL  6. 
Shep.  Touch.  95. 

*  And  it  is  incident  to  the  grant  of  trees,  that  the  grantee  may  enter 
and  come  upop  the  land  with  horses,  carts,  and  other  carriages,  to  carry 
them  away.    1 1  Co.  52.  a. 

t  Sed  qu.  for  Ham  is  a  Saxon  word,  and  signifies  an  house  ^r 
dwelling-place,  and  sometimes  a  street  or  village,  as  for  initance  Peters' 
ham,  IFortkam,  &c.    Vide  Cowell,  Blount,  word  Ham. 

X  In  ancient  deeds  the  following  words  occur,  as  descriptive  of  the 
things  granted  :  viz.  Bruarium,  a  heath,  or  heathy  ground;  frassbtum, 
a  corruption  from  fraxinetumy  a  wood,  or  piece  of  ground  that  is  woody ; 
ALNBTUM,  a  wood  qf  aiders,  or  place  where  alders  grow;  salicetum,  awood 
of  willows,  or  place  where  willows  grow ;  sblda,  a  wood  o£saUosifsl  wU- 
lows,  or  withies,  or  place  where  such  things  grow ;  filicbtum,  a  braky 
ground,  or  place  where  such  things  as  fern  grow ',  fraxiitbtuic,  a  wood 
of  ashes,  or  place  where  ashes  grow ;  lupulicetum,  a  hop-yard,  or  place 
where  hops  growj  arundinetum,  a  place  where  ree(i^  grow ;  roncaria, 
or  roncaria,  a  place  full  of  briars  or  brambles  -,  juncaria,  or  joncaria, 
of  jampna  (which  are  all  one,)  a  place  where  rushes  grow ;  ruscaria. 
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But  by  the  grant  of  a  pool,  or  a  gulph,  generally,  the 
water,  land,  and  fish  in  the  water,  will  pass.  Shep.  Touch,  95. 

By  the  grant  of  a  furlong,  or  furrow  long*,  or  9l  ridge  of 
landi*,  so  much  doth  pass,  as,  by  the  ordinary  account  and 
measare  of  the  country,  is  esteemed  to  be  of  that  quantity. 

By  the  grant  of  an  acbe  of  land^,  substantively  doth 
pass  so  much  as  is*  an  acre  by  measure  in  that  country,  by 
the  ordinary  account  and  measure  of  the  country  §•  Shtp, 
Touch.  96. 

By  the  grant  of  a  rood  of  iani>||  doth  pass  forty 
perches^ ;  the  fourth  part  of  an  acre*    Ibid. 

a  place  where  kneekolm,  or  butcher's  skewers  or  broom,  grow ;  maris- 
CU8,  Si/en,  or  manh  ground ;  mora,  a  moor,  or  more  barren  and  unprofit- 
able ground  than  a  marsh ;  vaccaria,  a  dasry^house  $  porcaria,  a 
smme-tty ;  borcaria,  a  tan-house ;  stagvvm,  a  pool ;  guroxs,  a 
golph.    Coweil,  Blount.     Co.  Lii.  b.    Ship.  Touch.  95,  96. 

*  StudtumJbrHngus,  or  quaranima  teme,  a  furlong,  or  furrow  long,  is  by 
some  said  to  be  the  fourth  part  of  a  yard-land,  of  which  there  are  various 
estimations  (vide  fol.  170  9  hy  others,  that  it  contains  thirty-two  acres  ; 
and  by  others,  the. eighth  part  of  an  acre  :  and  although  my  Lord  Coke 
tells  us,  that  a  furlong  is  the  same  as  a  quarantine  of  land,  and  that  it 
oontaina  thirty-two  acres,  yet,  accofding  to  Du  Conge,  it  is  no  more  than 
forty  perches,  which  is  but  one  acre.  A  furlong  must,  therefore,  be  now 
taken  as  used  for  a  piece  of  land  of  more  or  less  acres,  according  to  the 
received  notion  or  common  acceptation  of  the  country.  See  Cowell,  Blount, 
titles  Acre  ForHngus,  Forlmgata  Terra,  Furlong  Quarantine. 

t  A  ridge  of  land  was  anciently  denominated  teSo  vel  porcaJerrtB; 
section,  stitche,  or  ridge  of  land,  elata  inter  duoijukot;  it  is  of  no  certain 
quantity,  bat  sometimes  half  an  acre  more  or  less.  Blount,  tit.  Section  qf 
Land, 

X  An  acre  of  land  contains  in  length  forty  perches,  and  four  in  breadth. 
Crom.  Juris.  222. 

§  Thus,  in  some  parts  of  South  Wales,  and  elsewhere,  a  cover  of  land 
is  taken  to  be,  according  to  estimation,  an  acre,  or  an  acre  and  a  half  of 
land. 

II  A  rood  of  land  is  the  fourth  part  of  an  acre.    5th  Eliz.  cap,  5. 

%  A  perch  of  landis  used  with  us  for  a  rood,  or  pole,  of  sixteen  feet  and 
a  half  in  length ;  whereof  forty  in  length  and  four  in  breadth  make  an 
acre  of  ground.  Crom.  Juris.  222*  But  several  counties  differ  herein  -, 
for  which  see  Blount,  tit.  Perch, 


* 
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And  by  the  grant  of  tix  feet  in  length,  and  two  feet  in 
breadth,  60  much  only  doth  pass.     Sh^.  Toicci.  96. 

By  the  grant  of  mines  of  lead,  or  the  like,  nmre^rictedly, 
the  land  itself  will  pass ;  if  livery  of  seizin  be  made  thereof : 
or  the  conveyance  be  by  deeds  of  lease  and  release :  but, 
otherwise,  it  seems  not;  and  then  the  grantee  hath,  by  the 
grant,  a  power  to  dig  only  granted  him.    Ibid,  96. 

If  a  mine  be  open  and  granted  at  the  date  of  the  grant, 
the  grant  is  of  a  corporeal  hereditament ;  but  in  regard  to 
mines  not  open  at  the  date  of  the  grant,  the  grantee  has  an 
incorporeal,  and  not  a  corporeal  hereditament.*  Preston^s 
ed.  of  Shep.  Touch.  96.  2  Bam.  and  Alder.  724. 

If  one  grant  to  me  a  right  to  dig  a  trench  in  his  ground, 
from  such  a  place  to  such  a  place,  to  convey  water  by  a  lead  or 
tonduit  pipe,  or  otherwise;  hereby  is  also  indumdy  granted 
a  liberty,  at  any  time  after,  to  dig,  to  amend  it  as  occasion 
shall  be.    Shep.  Totuh.  96. 

If  one  grant  to  me  a  right  of  turbary, — ^that  is,  a  right 
or  interest  to  dig  turfs  on  his  land,  ground,  or  soil,  £tVcAe».94, 
and  to  carry  them  away  at  my  will  and  pleasure, — ^by  this  is 
not  granted  the  land  itself,  the  houses,  or  trees  thereupon, 
or  mines  therein ;  for,  as  Mr.  Preston  very  properly  observes, 
this  is  merely  the  grant  of  a  profit  to  be  taken  in  alieno  solo, 
although  part  of  the  soil  may  be  removed.    Shep.  Touch.  96. 

If  one  grant  to  another  common  for  all  his  beaste  in  his 
land,  hereby  is  not  granted  common  for  goats,  pigs,  and  such 
like  beasts  and  cattle,  that  are  not  commonable ;  but  if  the 
grant  be  for  all  manner  of  beasts,  it  is  otherwise :  and  if  one 
grant  to  another  common  without  numbbr  in  his  land,  the 
grant  is  not  hereby  excluded  to  common  then  with  the  grantee. 
Ibid.. 

And  if  one  grant  to  me  common  of  pasture  for  ten  kine  in 

*  There  may  be  also  a  license  of  mining  as  distinguished  from  a  grant, 
or  lease,  of  a  mine ;  and  grants  of  rights  of  mining  ought,  by  proper  ex- 
ceptions, to  express  whether  the  right  is,  or  is  not,  to  be  exclusive  of  the 
owner  of  the  soil.    Vide  Pres,  ed,  qf  Touch,  g6. 
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bis  boida  in  D ;  by  this  graot  I  shall  have  commoa  ifi  his 
amaumable grounds  and^and  otify,  and  not  in  any  other  lands. 
And  if  a  man  grant  common  of  pasture  to  me  for  my  beasts, 
MctMstque  averia  sua  iirini,  and  he  occupy  one  hundred  acres 
of  land  with  his  beasts,  and  after  he  keep  no  beasts,  yet»  hf 
this  grant,  I  may  keep  my  beasts  in  those  hundred  acres. 
Shqf.  Touch.  96. 

But  if  he  grant  to  me  common  of  pasture  for  my  beasts, 
wheresocYer  his  cattle  shall  go,  without  identifying  any  lands, 
by  this  grant  I  shall  have  no  common  but  when  the  grantor 
doth  use  his  common,  with  his  own  cattle.    Ibid. 

And  here  it  may  be  proper  to  observe,  that  if  a  man, 
baving  a  right  of  commoi:],  release  his  right  of  common  in  one 
acre,  it  is  an  extinguishment  of  the  whole  right  of  common. 
3  Co.  47. 

Also  a  commoner  cannot  dig  clay,  or  do  any  other  act 
destructive  of  the  vesture,  herbage,  or  pasturage  of  the 
land.*     Godh.  344. 

By  the  grant  of  BSTovEssf  will  pass  housebote,  haybpte'i 
plowbote:]:;  but  iCa  man  grant  to  me  estovers  out  of  his 
manor,  I  may  not  by  this  grant  cut  down  any  of  the  fruit-trees 
within  his  manor ;  for,  as  Mr.  Preston  observes,  the  grant  is 
to  be  construed  reasonably.     Shtf.  Toudi.  90. 

And  if  a  tenant  take  more  estovers  than  necessary,  he  may 
be  punished  for  waste.     Ttrms  de  Ley. 

*  Because  the  owner  and  commoners  thereby  cannot  enjoy  the  com- 
mon, til  iam  ampio  modo,  as  they  ought. 

t  From  the  French  esiqffir,  to  supply  with  necessaries.  Braci.  /t6.  3. 
Tnc.  S.  c  18. 

I  Housebote  signifies  estovers,  or  an  allowance  of  timber  out  of  the 
lord's  wood,  for  the  repairing  and  upholding  of  a  house  or  tenement. 
Perk.  Sec.  Il6.  fii.  41.  b. 

flay  or  keyhooie,  from  the  ancient  term  hay,  as  an  hedge  or-inclosure 
fenced  with  rails,  u  a  right  to  take  wood  necessaiy  for  makii:ig  hedges,  or 
such  fences,  either  by  a  tenant  for  life  or  for  years,  though  not  expressed 
in  the  grant  or  lease.    Bhuni,  tit.  Hayhoote, 

Plowboote  is  also  a  right  to  take  wood  necessary  for  the  repair  of  the 
plough  and  its  appendages. 
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If  land  be  granted  to  any  one,  hereby,  as  a  necessary  con- 
sequence of  law,  a  WAY  thereunto  is  also  granted;  so  that 
if  one  have  twenty  acres  of  land,  and  grant  to  another  one 
acre  iti  the  midst  of  the  same,  a  way  thereto  is  also  granted 
as  a  way  of  necessity ;  and  in  all  other  cases  the  usual  and 
accustomed  ways  pass  as  easements.  Fitz.  N.  JB.  183.  Skep. 
Touch.  96. 

But  if  a  man  have  two  closes,  and  he  has  been  accustomed, 
for  his  own  easement,  to  go  over  one  of  them  to  the  other 
close  by  a  new  way,  and  after  he  grant  the  further  close, 
with  its  appurtefutnces,  by  this  grant  the  new  way  doth  not 
pass.    Shep.  Touch.  96. 

If  a  man  have  b.  forest,  park,  cluise,  vivary,*  or  warren,  in  his 
own  ground,  and  he  grant  this  forest,  park,  chase,  vivary,  or 
warren  unrestrictedly,  hereby  not  only  the  privilege,  but  the 
land  itself,  doth  pass :  but  if  the  ground  be  another^s,  then, 
for  want  of  title,  as  Mr.  Preston  justly  observes ;  but  if  it  be 
his  own  land,  and  the  grant  be  only  of  the  game,  or  right  and 
privilege  of  sporting,  or  the  like ;  in  these  cases,  the  land  or 
soil  itself  will  not  pass.     Shep.  Touch.  97. 

If  a  man  be  seized  of  a  river,  and  by  his  deed  doth  grant 
his  several  fishing  or  water  in  the  same,  and  maketh  livery  of 
seizin  :  by  this  grant  doth  pass  only  a  liberty  to  fish  within 
his  water,  and  not  the  soil  or  water  itself:  and  therefore  the 
grantor  may  take  water  still ;  and  if  it  be  dry,  he  may  take  the 
soil  alsof.    Shep.  Touch.  97. 

And  if  a  person  grant  all  his  Jish  in  his  pond,  by  this  is 
consequently  granted  a  power  to  come  and  take  them  by 
nets  and  other  devices ;  but  the  grantee  may  not  hereby  dig 


*  Vwary  signifies  a  place  on  land  or  water,  where  living  things  are 
kept;  bat  in  law  it  most  commonly  signifies  a  park,  warren,  fish-pond,  or 
piscary.    2  Inst.  100. 

t  The  above  is  laid  down  in  the  Touchitone;  but  according  to  1 
Co,  Inst,  132,  (hj,  the  better  opinion  seems  to  be,  that  on  livery  of  seizin 
being  made,  the  soil  will  pass  by  a  grant  in  general  terms  of  separaletn 
pitcarium. 
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a  trench  and  let  out  the  water,  to  take  the  fish,  although 
they  may  not  be  otherwise  taken.*    Shep.  Touch.  97. 

If  one  be  seized  of  twenty  acres  of  land,  and  he  grant  to 
another  and  his  heirs  the  vetture  or  herbage  of  it,  and  maketh 
livery  of  seizin  in  it,  by  this  grant  doth  pass  the  com,  grass, 
underwood,  sweepage  f,  and  the  like ;  and  for  these  things  the 
grantee  may  have  an  action  of  trespass  for  any  wrong  done 
to  him  in.  them;  but  hereby  the  land  itself,  the  houses,  and 
great  trees  thereupon,  and  mines  therein,  do  not  pass.  Shqf* 
Touch.  97. 

And  if  one  grant  the  herbage  or  vesture  of  a  wood,  hereby 
is  granted  the  grass  and  underwood  only,  and  not  the  timber 
of  great  trees.     Ibid*  ^  -^ 

But,  if  a  man  so  seized  of  twenty  acres  of  land,  grant  to 
another  the  profits  of  this  land,  to  have  and  to  hold  to  him 
and  his  heirs^  and  maketh  livery  of  seizin,  hereby  the  vesture, 
berbs^e,  trees,  mines,  and  all  whatsoever  parcels  of  that 
land  do  pass.    Ibid. 

7. — The  Exceptions. 

The  exception  in  a  deed  is'a  clause  thereof,  whereby  the 
feoffor,  donor,  grantor,  or  lessor,  doth  except  somewhat  out 
of  that  which  he  had  granted  before  by  the  deed.  {Shep. 
Prec.  4.)  And  it  ought  to  follow  immediately  after  the  general 
words  of  course,  "  together  with  all  houses,"  Sec.  as  appur- 
tenant to  the  parcels ;  and  before  the  words,  ''  and  the  re- 
mainder and  remainders  j:f'  and  it  is  usually  made  by  these 
words,  "  SAVE  AND  EXCEPT,  and  always  reserved  put  of 
this  present  feoffment,  grant  and  release,  conveyance  and 


*  For  this  is  a  trespass  in  alieno  solo»  It  is  however  proper,  upon  this 
point,  to  observe,  that  it  is  said  in  Finch's  Law,  63,  that  if  there  are  no 
other  means  to  take  them,  he  may  dig  a  trench. 

t  Sweepage  b  the  crop  of  hay  got  in  a  meadow ;  called  also  the  swepe, 
in  some  parts  of  England.     Co.  Lit.  fol.  4.  (h.) 

I  Bat  an  ezcepuon  may  nevertheless  be  inserted  in  any  part  of  the 
deed  by  proviso.    Perk,  tec,  62. 


26  SUEPPARd's    Pli£C£D£NT. 

assurance,  or  demise  (as  the  case  may  be^  vnto  the  said  A.  B. 
his  heirs  and  assigns,  all/'  8tc.;  and  hereby  the  thing 
exempted  passeth  not.'*^  Shep.  Prec.  4,  5,  94.  SAep.  Touch. 
77,  78. 

As  if  a  manor  be  granted,  excepting  one  acre  th^eof, 
hereby  in  judgment  of  law,  that  acre  is  severed  from  the 
manor.    Shep.  Touch.  77. 

But  in  every  good  exception,  these  things  must  always 
concur: — 1.  This  exception  must  be  by  apt  wordB<«-2.  It 
must  be  of  part  of  the  thing  granted,  and  not  of  some  other 
thing — 3.  It  must  be  of  part  of  the  thing  only,  and  not  of 
all  or  the  greater  part,  or  the  effect  of  the  thing  granted,  f 
— 4.  It  must  be  of  such  a  thing,  as  is  severable  from  the 
thing  v^ich  is  granted,  and  not  of  an  inseparable  incident 
— 5.  It  must  be  of  such  a  thing  as  he  that  doth  except 
may  have,  and  doth  properly  belong  to  him — 6.  It  must  be 
of  a  particular  thing  out  of  a  general,  and  not  of  a  parti- 
cular thing  out  of  a  particular  thing,  or  of  a  part  of  a 
certainty  ;j:  and  it  must  be  certainly  described  and  set 
down.^   Shep.  Touch.  78. 

Thus  if  a  man  grant  all  his  lands  in  Estex,  saving  be- 
sides or  except  his  lands  in  Dale ;  or  all  his  lands  in  Dale, 
excepting  one  house  or  one  acre  in  certain ;  or  one  house, 
except'ing  one  chamber  in  certain ;  these  and  such  like  are 
good  exceptions.    Ibid. 

*  The  words  necessaiy  to  be  used  in  exceptions  will  be  shewn  in  the 
General  Precedent. 

t  For  this  would  be  repugnant  and  void.     Go.  Eliz.  6. 

X  This  proposition  is  too  indefinite ;  and,  as  Mr.  Preston  observes,  not 
quite  correct ;  for  a  man  may  grant  a  house  and  reserve  a  part  of  it;  such 
fts  the  shop,  or  any  particular  room  therein,  which  is  an  exception  of  a 
particular  thing  out  of  a  particukr  thing:  and  he  adds,  that  the  rule  only 
means  that  you  .cannot  grant  twenty  manors  excepting  one  of  them,  for 
in  this  instance  the  exception  would  be  repugnant  to  the  grant,  as  nine« 
teen  manors  are  not  twenty  manors.    8h^.  Touch,  by  Prest,  78. 

§  For  otherwise  it  would  be  void  for  uncertainty. 
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So  if  one  gfant  amanor,  ezceptiog  one  tenement  (parcel 
of  Che  manor),  or  excepting  the  services  of  I.  S.  (who  doth 
hcdd  of  the  manor),  or  excepting  one  close,  or  excepting 
one  acre,  or  excepting  the  advowson  appendant,  or  except- 
ing  the  woods,  or  excepting  jdl  the  gross  trees ;  these  are 
good  exceptions.     Sikp.  Touck,  78. 

And  if  one  grant  a  messnage,  and  honses  thereunto  be- 
limgii^  excepting  the  bam,  or  excepting  the  dove-honse, 
or  one  cottage ;  this  is  a  good  exception,  for  they  may  pass 
indosirely  by  the  gnmt  of  a  messuage  with  the  appur* 
tenances.    JbkL 

Also  if  one  grant  land,  excepting  the  timber«trees  there- 
apon  ;  or  if  a  man  sell  a  wood,  excepting  twenty  of  the 
best  oaks,  and  show  which  in  certain,  or  if  they  be  to  be 
laken  at  his  election  ;*  these  are  good  exceptions.    Ibid, 

So  if  one  haTe  a  manor,  wherein  is  a  wood  called  the 
great  wood,  and  he  grant  his  manor,  excepting  all  the 
woods  and  underwoods  that  grow  in  the  great  wood,  and 
ill  the  trees  that  grow  elsewhere;  this  is  a  good  excep* 

tion.t    Ibid. 

And  if  one  grant  a  reversion,  excepting  the  rent ;  this 
is  a  good  exception  of  the  rent,  and  doth  keep  it  from  pass- 
ing by  the  grant ;  and  the  rent  is  severed  from  the  rever- 
sion, and  becomes  a  rent  in  gross.      Shep.  Touch.  Frett. 

So  if  a  man  have  a  rent-charge  out  of  land,  and  he  re- 
lease his  right  in  the  land,  except  the  rent ;  or  if  the  lord 
vdease  to  his  tenant,  saving  his  seigniory,  rent,  &c.;  these 
are  good  exceptions.    Ibid. 

Bat  if  the  exception  be  of  another  thing  than  the  thing 


•  FkcsL  cd.  78. 

"f  So  if  a  man  be  seized  of  a  manor,  and  lease  it  by  deed  indented  for 
excepting  all  woods;  this  is  a  good  exception  of  the  trees ;  and  the 
9oSi  of  the  wood  being  also  .conseqaently  excepted,  it  remains  parcel 
of  the  manor,  and  shall  pass  by  a  grant.    5  Co,  11.  Cro.  E&z,  521. 


1 
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granted,  as  if  one  grant  a  manor  or  land,  excepting  12J. 
that  not  being  part  of  the  services  of  the  manor ;  or  ex- 
cepting the  tithes,  which  are  a  distinct  inheritance  from  the 
land ;  or  excepting  one  acre  of  ground^  which  is  no  parcel  of 
the  manor  or  of  the  land  before  granted:  or  if  one  grant 
the  land  descended  to  him  of  the  part  of  his  father,  except- 
ing the  land  descended  to  him  of  his  mother^  (lands  de- 
scending from  the  mother  not  being  within  the  compass  of 
the  grant)  ;  these  exceptions  are  void.  Shep,  Touch,  Presi, 
ed.  79. 

Or  if  the  exception  be  such  as  is  repugnant  to  the  grant, 
and  doth  utterly  subvert  it,  and  take  away  the  fruit  of  it ; 
as  if  one  grant  a  manor  or  land  to  another,  excepting  the 
profits  thereof;  or  make  a  feoffment  of  a  close  of  meadow 
or  pasture,  reserving  or  excepting  all  the  grass  of  it,  or  grant 
a  manor,*  excepting  the  services;  these  are  void  excep- 
tions.   Ibid. 

So  if  one  grant  his  hoiise^  chambers,  cellars,  and  shops, 
excepting  his  shops,  this  is  no  good  exception ;  for  as  the 
shops  are  expressly  granted,  the  exception  is  repugnant  to 
the  grant:  but  it  is  otherwise,  if  one  particular  shop  out  of 
two,  three,  or  more  shops,  be  excepted.     Ibid. 

And  for  the  same  reason,  if  one  grant  his  meadow  and 
pasture  grounds,  except  his  meadow  grounds,  this  excep- 
tion is  not  good ;  no  more  than  if  one  grant  two  manors  or 
two  acres,  excepting  one  of  them.    Ibid* 

And  yet  if  a  man  make  a  lease  for  years  of  a  mill,  ex- 
cepting the  profits  thereof  during  the  life  of  the  lessor,  it  is 
said  this  hath  been  adjudged  a  good  exception.  Plow.  624. 
Dyer,  264.  Br.  grant,  60.  38  Hen.  6,  38.;  but  Shep.  doubts 
of  the  case,  as  the  exception  of  the  profits  of  the  thing. 


*  For  as  a  manor  must  consist  of  demesnes  and  services,  an  ex- 
ception of  the  services,  one  of  its  essential  parts,  would  destroy  the  manor. 
Presi.  ed. 
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according  to  what  has  been  before  laid  down,  is  an  excep* 
tion  of  the  thing  itself.*     Shep.  Touch.  79. 

And  a  man  cannot  grant  an  estate,  and  reserve  a  part  of 
it ;  or  make  a  feoffment  in  fee,  and  reserve  a  lease  for  life  ; 
or  grant  an  advowson,  and  reserve  the  presentation  for  his 
life ;  or  if  the  exception  be  of  an  inseparable  incident  or  a 
thing  that  cannot  be  granted  or  held  by  itself  from  another; 
as  if  a  manor  be  granted,  excepting  the  court  Baron ;  or 
land  be  granted,,  excepting  the  common  appendant  there- 
unto belonging;  an  advowson,  excepting  the  presentation 
for  life ;  these  exceptions  are  void.f    Shep*  Touchy  79. 

Or  if  the  exception  be  of  such  a  thing  as  the  grantor  can* 
not  have,  nor  doth  belong  to  him  by  law ;  as  if  a  lessee  for 
years  assign  over  all  his  term  in  the  land,  excepting  the  tim- 
ber trees,  earth,  or  clay ;  this  exception  is  not  good,  being 
void  for  want  of  interest  or  ownership  in  the  thing  ex- 
cepted.    Ibid, 

But  if  a  lessee  for  life  make  a  lease  for  years,  or  lessee 
for  twenty-one  years,  or  any  other  term,  make  a  lease  for  a 


*  Sed  qu.  For  this,  it  seems,  was  in  a  lease  for  years,  and  was  an  ex- 
ception only  for  a  time,  and  in  1  Show,  31 6,  Lord  HoU  says,  an  exception 
may  be  qualified,  and  be  for  a  part  of  the  term,  a  demise  being  a  mere 
coDtiact  for  the  possession  j  see  Prest,  Touch.  79 '  AD<i  ^his  seems  to  be  the 
better  opinion ;  for  it  is  to  be  considered  that  the  demise  is  upon  a  con- 
tract with  the  lessee  for  the  render  of  an  eqiiiyalent  in  rent,  or  other  value, 
for  the  possession  during  the  term,  and  such  contract  may,  therefore,  be 
reasonably  subjected,  under  the  consideration  of  the  nature  and  value  of 
the  render,  to  an  exception  for  a  time,  either  as  to  the  whole  of  the  profits, 
or  the  profits  of  some  part  of  the  land,  according  to  the  particular  agree- 
ment of  the  parties,  without  being  considered  as  repugnant  to  the  grant  or 
demise. 

t  For  as  no  lord,  except  the  lord  of  the  manor,  can  hold  the  court,  and 
none  except  the  owner  of  the  land  can  have  any  right  to  this  species  of 
common  (nor  any  one  except  he  who  is  seized  of  the  advowson  can 
present) ;  the  exception  is  void,  as  purporting  to  reserve  that  which  does 
not  admit  of  a  reservation.    Pre$t,  Shep,  Touch,  79. 


30       sheppard's  precedent. 

less  number  of  years;  or  if  a  tenant  by  the  curtesy,  or  in 
dower,  grant  over  their  estate,  excepting  the  timber  trees ; 
these  are  good  exceptions,  on  account  of  tiietr  reversion. 
Prest.  ed.  Shep.  Touch.  79. 

But  if  a  lessee  for  life  or  years  op^n  a  coal  mine,  and  then 
assign  over  his  estate,  excepting  the  mines,  or  the  profits 
thereof;  these  are  void  exceptions,  for  he  had  not  any  in* 
terest  in  the  mine,  and  it  was  waste  in  him  to  open  it,  and 
he  consequently  could  not  give  any  right  or'interest  therein. 
Ibid. 

However,  it  is  otherwise  if  the  mine  be  open  before  the 
lease,  or  if  the  lessee  hath  a  right  by  grant  to  open  the  mine. 
Ibid,  and  Spencer's  Case,  5  Rep.  17. 

Or  if  the  exception  be  of  a  particular  thing  out  of  a  par- 
ticular thing,*  as  if  one  grant  white  acre  and  black  acre, 
excepting  white  acre,  (inasmuch  as  white  acre  is  expressly 
granted,)  or  grant  twenty  acres  of  land  by  particular  names, 
excepting  one  acre  of  them ;  these  exceptions  are  void. 
Shep.  Touch.  79. 

But  it  is  otherwise  if  the  grant  is  of  all  that  close  con- 
taining twenty  acres,  excepting  one  acre;  for  in  this  instance 
the  close,  and  not  the  twenty  acres,  is  granted;  and  the  men- 
tion of  the  acres  is  merely  in  deseription  of  the  close,  and  on 
that  account  the  exception  is  consistent  and  good.  Pre$i. 
Touch.  79. 

Finally,  if  the  exception  be  set  down  uncertainly ;  as  if  one 
grant  a  house,  excepting  one  chamber ;  or  grant  a  manor, 
excepting  one  acre  ;  but  doth  not  set  forth  which  chamber, 
or  which  acre  it  shall  be  ;f  these  exceptions  are  void  for  un- 
certainty.^    Shq).  Touch.  79. 


•  Vide  p.  26.  supra,  f  Vide  p.  «6.  si^pra. 

X  And  this  seems  to  be  the  better  opinion,  although  Mr,  Pretion  adds 
a  fuery,  and  states  that  there  are  authorities  to  the  contraiy,  namely,  that 
the  exception  may  be  available  by  election. 
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8. — The  Habendum. 

The  Habendum  is  that  part  of  the  deed  which  succeeds  the 
preoiises,  and  doth  begin  with  to  hare  and  to  hold;  and  the 
office  hereof  is  to  set  down  again  the  name  of  the  grantee, 
the  endarance  of  the  estati»,  and  to  what  use  it  is  granted  or 
limited  *     Sk^.  Free.  5,  1 00. 

But  a  deed  may  be  good,  and  an  estate  pass  by  it,  without 
any  Habendum  at  all ;  for  if  a  man  give  or  grant  land  to  ano- 
ther, and  his  heirs,  without  any  more  words  in  the  deed ;  or 
if  he  give  or  giant  land  to  another,  and  limit  no  estate,  and 
wal  and  deliver  this  deed,  and  make  livery  accordingly ;  in 
both  these  cases  the  deed  is  good,  although  it  do  not  contain 
any  Habendum ;  and  in  the  first  case,  an  estate  in  foe  simple 
win  pass,  and  in  the  last  case,  an  estate  ybr  life.f  Shep.  Free. 
100,  Touchstone,  76. 

Sometimes  there  are  two  or  more  grants  contained  in  the 
ooDe  deed  of  properties,  of  different  qualities,  and  only  one 
Habffidnm ;  as,  in  the  instance  of  the  conveyance  of  estates 
in  the  West  Indies,  which  copsist  partly  of  the  freehold  plan- 
titkni,  and  partly  of  the  negroes,  and  certain  stock,  aod 
Boveable  effects  employed  and  used  thereon ;  but,  although 
this  is  sufficient  in  point  of  law,  to  pass  the  estate  and  pro- 
perties so  granted ;  yet  it  is  a  very  improper  and  unclerical 
mode  of  conveyance ;  for  there  ought  to  be  two  distinct  Aa- 
benda^  in  respect  to  each  of  such  properties. 

If  the  thing  granted  be  left  out,  or  not  referred  to  in  the 

*  Thcfc  was  fonnerij  a  daase  tevevdum,  (to  he  had  tmd  hoUtn^)  added 
to  the  habendum,  which  is  now  of  veiy  little  use,  and  only  to  be  found  fn 
wme  deeds  oocasionaUy,  which  ponoe  the  ancient  form  obsenred  in  some 
of  the  antecedent  title-deeds :  it  was  oiiginaDy  used  to  signii^  the  tenure 
by  whidi  the  estate  granted  was  to  be  holden,  that  is  to  say,  to  he  had  and 
hoidrm  of  the  Mrf  lard  of  the  fee,  hy  the  rent  and  serdces  ^  right  due  and 
oamUomed;  but  all  these  having  been  reduced  by  the  Stat.  12  Car.  2,  c  24, 
into  free  and  common  socage,  this  clause,  at  this  day,  is'  generally  omitted 


\  If  by  lirciy  of  seizin  it  be  perfected ;  otherwise  an  estate  at  Will  only 
pasKdi.    Skip.  Prec.  100. 
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Habendum,  the  grant  is  nevertheless  good,  by  force  of  the 
preceding  grant  in  the  premises :  it  is,  however,  more  correct 
to  comprise  the  same  therein,  by  words  of  general  reference, 
as,  all  and  singular  the  hereditaments  and  premises  aforesaid,  or 
other  such  like  words. 

And  if  any  thing  be  excepted  out  of  the  parcels  granted 
and  conveyed  in  the  preceding  part  of  the  deed,  the  same 
ought  to  be  again  excepted  in  the  Habendum,  by  the  words, 
(except  as  before  excepted.) 

9. — The  Condition  or  Defeazance. 

The  condition  or  defeazance  in  a  deed,  is  a  clause  of  re- 
straint, or  a  bridle  expreiSsed,  and  annexed  and  joined  to  an 
estate,  staying  and  suspending  the  same,  and  making  it  un- 
certain whether  it  shall  take  effect  or  no :  or  where  the  estate 
is  executed  in  possession,  whether  the  same  shall  remain  and 
continue  or  no.     Shep.  Free.  5,  111.     Touch.  81,  116,117. 

And  those  clauses  alone  are  strictly  and  properly  denomi- 
nated conditions  which  are  to  defeat  an  estate.  1 .  Pres.  Touch. 
81. 

The  most  apt  words  wherewith  to  make  a  condition  in  a 
deed,  are  provided  always,  nevertheless,  and  these  presents  are 
upon  this  express  condition,*  that  if,  S^c.  ITien  these  presents  shall 
be  wholly  void,  Sic.  and  the  proper  place  for  it  is  after  the 
habendum,  as  in  the  case  of  mortgages ;  but  it  may  never- 
theless be  placed  in  any  part  of  the  deed,  as  in  the  case  of 

*  The  word  " if"  will  not  always  make  a  condition;  but  sometimes 
ifmakes  alimitation ;  as,  when  a  lease  is  made  for  years,  if  A.  B.  lives  so 
long :  and  this  is  contrary  to  a  condition,  for  a  stranger  may  take  advantage 
of  an  estate  determined  thereby.  Co,  Lit.  206.  Dyer,  202.  Upon  condition 
are  therefore  the  most  proper  words  to  make  a  condition :  provided  is  also  as 
good  a  word,  when  not  dependent  on  another  sentence ;  but  in  some  cases 
the  word  provided  may  make  no  condition,  but  be  only  a  qualification,  or 
exemplification  of  a  covenant;  as,  provided  the  messuage  or  tenement  be  not 
destroyed  by  fire  or  the  like.  2  Danv.  1,  2;  and  neither  the  word  provided 
nor  any  other  makes  a  condition,  unless  it  is  restrictive.  Plow.  34. 
I  Nets.  466. 
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leases  for  years,  settlements,  annuity  and  other  trust  deeds. 
SeeSiep.  Touch.  117. 

And  a  condition  is  generally  defined,  in  Bac.  Abr.  Tit>  Con,* 
to  be  a  re^xaint  annexed  to  a  thing,  so  that  by  the  non-per- 
formance, the  party  to  it  shall  receive  prejudice  and  loss;  and 
by  the  performance,  commodity  and  advantage.  And  pf 
conditions  there  are  divers  kinds,  viz.  conditions  in  deed,  and 
in  law ;  conditions  precedent  and  subsequent ;  conditions 
inherent  and  collateral.     Bac»  Abr.  Tit.  Con. 

A  condition  in  deed,  is  that  which  is  joined  by  express 
words,  and  in  legal  terms,  to  a  feoffment  or  other  grant,  or  a 
lease;  as  if  a  man  execntes  a  mortgage  to  aaothery  for  securing 
the  repayment  of  a  sum  of  money,  at  a  day  certain ;  or  makes 
a  lease  of  lands  to  another,  reserving  a  rent  at  such  a  feast ; 
with  a  proviso  or  condition,  that  if  the  mortgagor  or  lessee 
fail  in  payment  at  the  day,  then  it  shall  be  lawful  for  the 
mortgagee  or  lessor  to  enter.  Bac.  Abr.  Tit.  Con*  Shep. 
Touch.  117. 

A  condition  in  law  or  implied,  is  a  condition  tacitly  and 
necessarily  imjdied  by  the  law,  without  any  express  words 
used  by  the  party;  as  when  a  person  grants  another  an  oiSce, 
as  that  of  keeper  of  a  park,  steward,  bailiff,  or  the  like :  here, 
though  there  be  no  condition  expressed  in  the  grant,  yet  the 
law  makes  one ;  which  is,  if  the  grantee  do  not  justly  execute 
all  things  belonging  to  the  office,  it  shall  be  lawful  for  the 
grantor  to  enter  and  discharge  him  of  his  office.     Ibid. 

A  condition  p  r  £c  e  d  e  n  t,  is  where  a  lease  or  estate  is  granted 
to  (M)e  for  life,  upon  condition,  that  if  he  pay  to  the  lessor  a 
certain  sum  at  such  a  day,  then  he  shall  have  the  fee  simple;* 
in  this  case  the  condition  precedes  the  estate  in  fee,  and  on 
the  performance  thereof  the  fee  simple  is  acquired.f  Bac. 
Abr.  Tit.  Con.     Shtp.  Touch.  1 17.     1  Pres.  ed.  118. 

*  Or,  as  it  is  most  commonly  provided  (br,  a  conveyance  of  the  fee 
simple. 

f  And  as  an  executory  contract,  the  lessee  thereby  becomes  entitled  to 
an  absolute  conveyance,  and  may  enforce  the  same  in  equity. 

D 
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So,  if  an  estate  be  limited  to  A,  iqxm  hU  marriage  wUh  B^ 
the  marriage  is  ?l  precedent  condition,  and  till  that  happens 
no  estate  vests  in  A.    Showers,  Par.  Cos.  83. 

A  condition  subsequent,  or  executory,  is  where  the  estate  is 
executed^  but  the  continuance  thereof  dependeth  upon  the 
breach  or  performance  of  the  condition ;  as  if  a  man  grants 
to  another  a  particular  estate  in  fee,  upon  condition  that  the 
grantee  shall  pay  to  him  at  such  a  day^  a  certain  sum,  or 
that  his  estate  shall  cease :  here  the  condition  is  subsequent, 
and  following  the  estate,  and  upon  the  performance  thereof 
continues  and  preserves  the  same  ;  so  that  a  condition  pre- 
cedent doth  get  and  gain  the  thing  or  estate,  made  upon  con- 
dition, by  the  performance  of  it;  as  a  condition  subsequent 
keeps  or  continues  the  estate,  by  the  performance  of  the  con- 
dition. 1/11^.201,327.  Terms de Ley.  \Pres.ed.Touch.\\%. 

Thus  if  oiie  agree  with  another  to  do  a  particular  act,  and 
for  the  doing  thereof,  the  other  shall  pay  a  certain  sum  of 
money ;  here  the  doing  of  the  act  is  a  condition  precedent 
to  the  payment  of  the  money,  and  the  party  shall  not  be  com- 
pelled to  pay  until  the  act  is  done :  but  where  a  day  is  ap- 
pointed for  the  payment  of  money,  which  day  happens  before 
the  thing  contracted  for  can  be  performed,  there  the  money 
may  be  recovered  before  the  thing  is  done ;  for  here  it  Q^p- 
pears  that  the  party  did  not  intend  to  make  the  performance 
of  the  thing  a  condition  precedent.    3  SaU.  Q5* 

A  condition  inherent,  is  such  as  descends  to  the  heir,  with 
the  land  granted,  upon  the  same  condition,  to  be  inherently- 
performed,  such  as  the  payment  of  rent  out  of  the  land 
whereof  the  estate  is  made.     Shep^  Touch*  118. 

A  condition  collateral,  is  that  which  is  annexed  to  the 
enjoyment  of  the  estate,  by  the  imposing  of  some  collateral 
act  to  be  done  by  the  grantee,  as  that  the  party  shall  pay  a 
certain  sum,  go  to  Rome,  or  the  like.     5A^.  Touch.  118. 

These  conditi6ns  also  are  some  of  them  in  the  affirmative, 
that  is  to  say,  in  doing  some  act;  as,  provided  that  the 
lessee  shall   pay  the   rent ;   and  some  in  the  n^ative   of 


OF    D£fiDS    IN    OENCKAL.  35 

not  doing ;  as,  provided  that  the  lessee  shall  not  alien.  Shq^. 
Touch.  US.  • 

And  some  of  them  also  are  ratrictive  and  contain  a  restraint ; 
as  that  the  lessee  shall  not  alien  or  do  waste  or  the  like.  Ibid. 

And  some  are  eompfilsory ;  as  that  the  lessee  shall  pay  to 
the  lessor  a  sum  certain,  on  a  particular  day.    Ibid. 

Also  some  conditions  are  nngk,  that  is,  to  do  one  thing 
only ;  and  some  (opulative  or  conjunctive,*  that  is  to  say,  to 
do  diYera  things ;  and  divers  disjunctive,  where  one  thing  of 
divers  is  required  to  be  done.    Co.  Lit.  201.  Skq^.  Touch.  118. 

Among  these  several  kinds  of  conditions,  the  cases  which 
most  frequently  occur,  iail  under  the  distinctions  of  con- 
ditions precedent  and  tubsequent,  and  in  respect  thereof  it  is 
to  be  observed  : — 

1.  That  there  are  no  precise  technical  words  required  in  a 
deed,  to  make  a  stipulation  a  condition,  precedent  or  sub- 
sequent ;  neither  doth  it  depend  on  the  circumstance,  whether 
the  clause  is  placed  prior  or  posterior  in  a  deed,  so  that  it 
operates  as  a  proviso  or  covenant.  Durn.  and  East.  645. 
2  BfoanTs  Rep.  431.  to  489. 

2.  It  may  be  contained  in  the  same  deed,  by  which  the  estate 
is  made,  or  it  may  be  contained  in  another  deed  of  defea- 
zance,  sealed  and  delivered  at  the  same  time.  Shep.  Prec.  113. 

3.  A  condition  cannot  be  made  by,  or  reserved  to,  a 
stranger ;  but  it  must  be  made  by  and  reserved  to  him  that 
doth  make  the  estate,  or  to  his  heirs  connected  with  him  in 
privity  of  estate.  Shep  Prec.  113,  8  Rep.  7 5.  Bac.  Abr. 
Tit.  Con.     Shep.  Touch.  120. 

4  Conditions  may  be  annexed  to  any  estate,  whether  in 
fee  simple  or  fee  tail,  for  life  or  years :  they  run  inherently 
with  the  estate,  and  bind  in  the  hands  of  whomsoever  they 
come.     Lit.  Rq^.  128. 

5.  For  the  matter  of  it,  it  must  be  lawful,  and  possible  to 

*  If  the  condition  be  in  the  copulative,  and  it  is  not  possible  to  be  so 
performed,  it  shall  be  taken  in  the  disjunctive.  Pres.  Note,  1  Sk^. 
rovdb*  118. 

D  2 
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be  done»  and  consistent  with  the  grant ;  for  if  it  be  unlawfal, 
or  impossible  to  be  done,  or  repugnant  to  the  estate,  or  in- 
congruous in  reason,  with  reference  thereunto,  it  is  void. 
Shep.Prec.  113. 

Thus  all  conditions  annexed  to  estates  being  compulsory, 
to  compel  a  man  to  do  any  thing,  that  is  in  its  nature  good 
or  indifferent ;  or,  being  restrictive,  to  restrain  or  forbid  the 
doing  of  any  thing  which,  in  its  nature,  is  malum  in  se,  as  to 
kill  a  man,  or  the  like ;  or  malum  prohibitum,  being  a  thing 
forbidden  by  any  statute,  or  the  like ;  all  such  conditions 
are  good,  and  may  stand  with  the  estate.  Co.  Lit.  223, 224, 
207.    Perk.  %  722,  723.    Shep.  Touch.  132. 

But  if  the  matter  of  the  condition  tend  to  provoke,  or 
further  the  doing  of  some  unlawful  act,  or  to  restrain  or 
forbid  a  man  from  the  doing  of  his  duty,  the  condition,  for 
the  most  part,  is  void.    Ibid. 

Thus,  if  lands  be  given  or  granted  to  a  man,  upon  condition 
that  he  kill  a  man,  bum  his  neighbour's  house,  or  that  he 
forswear  himself;  or  shall  save  and  keep  harmless  the  grantor 
in  whatsoever  he  shall  do ;  or  that  if  he  do  not  these  things 
the  grant  shall  be  void ;  this  condition  is  void.    Ibid. 

Under  conditions  against  law,  are  comprised  those  which  im- 
pose a  general  restraint  against  trade  *,  marriage  t»  or  the  cul- 
tivation of  the  land:^  •  ^^^>  ^^  general,  these  conditions  against 
law  are  reducible  under  one  of  these  instances:    1.  Either 


*  But  although  a  man  may  not  he  restrained  generally  from  exercising 
of  his  trade,  yet  he  may  be  restricted  from  exercising  any  particular 
trade  upon  the  premises,  or  within  a  certain  distance  thereof. 

t  Although  conditions  in  restraint  of  marriage,  generally,  are  altogether 
void,  as  being  contrary  to  the  policy  of  the  law,  and  in  restraint  of  the 
liberty  of  man  >  yet  a  condition  that  a  man  shall  not  marry  a  particular 
woman,  or  that  he  shall  not  marry  a  Scotchwoman,  or  the  native  of  any 
particular  foreign  country,  is  good. 

{  As  if  one  grant  his  land  to  another,  on  condition  that  he,  being  a  hus- 
bandman, shall  not  sow  his  arable  land,  this  condition  is  void  *,  but  a  condi- 
tion, that  he  shall  not  sow  the  land  with  any  particular  grain,  or  that  he 
shall  not  lay  it  down  to  grass,  is  a  good  condition.    1  Pres.fd.  Touch,  132. 
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to  do  Bomelhiiig  that  is  nutium  in  Me,  or  mabim  frohibiium. 
2L  To  omit  the  doing  of  something  thst  is  a  duty.  3.  To 
aioomage  such  crimes  and  omissions :  in  all  which  in- 
stances, the  law  will  always,  and  without  regard  to  any  cir- 
comstances  whatsoever,  defeat  all  such  conditions.  1  fret. 
€dL  TomJk.  132. 

But  there  is  this  distinction  to  be  particularly  obsenred, 
namely,  that  a  feoffinent  or  other  conveyance,  for  an  nnlaw- 
fol  conditionp  shall  be  absolute,  and  a  bond  void. 
1  Itui.  206. 

The  instances  of  conditions  vo|d,  for  the  impossibility  of 
performance,  are  of  the  following  or  like  nature :  As  if  a 
man  give  or  grant  land  to  another,  on  condition  that  he  shall 
go  to  Rome  in  three  days ;  or  on  condition  that  he  shall 
enfeoff  a  corporation,  not  in  existence ;  or  that  he  shall 
enfeoff  his  wife  * :  all  these  and  such  like  conditions  are 
vokL    Skip.  Touch.  133. 

And  in  these  cases  also,  if  the  condition  be  nib$equeni,  the 
condition  is  void  only,  and  the  estate  is  absolute.    Ibid. 

Bat  if  the  condition  be  precedent,  then  the  condition  and 
the  estate  are  both  Toid;  for  an  estate  can  neither  com- 
mence nor  increase  upon  an  impossible  condition*    Ibid. 

And  if  the  thing  to  be  done  by  a  condition  snbkqtteni,  be 
possible  at  the  time  of  the  making  of  the  condition,  and  do 
afterwards  by  the  act  of  Crod  become  impossible,  the  con- 
dition is  become  void,  and  the  estate  absolute ;  as,  if  a  feoff- 
ment be  made,  on  condition  that  the  feoffee  shall  appear  in 
inch  a  court  before  or  at  Easter,  and  he  die  befoje  the  time : 
here,  and  in  like  cases,  the  condition  is  gone,  and  the  estate 
is  absolute.    Ibid. 

Conditions  framed  in  words  which  are  evidently  repugnant 
to  the  grant  are  also  void  ;  as  if  a  lease  be  made  to  a  man 
and  his  atdgns  for  21  years,  provided  that  he  shall  not  assign  ; 

*  For  hnsbaod  and  wife  bciog  in  ioteodmeDt  of  law  ooe  penoD,  a 
Bm  cannot,  lor  that  reason,  enfeoff  his  wife,  though  he  may  deriae  to 
her,  or  make  a  gnmi  to  tmstees,  to  and  for  her  use  and  benefit. 
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the  proviso  being  repugnant  to  the  premises  is  void ;  but 
would  have  been  good  if  the  word  assigns  had  been  omitted. 
Moor,  681.  So  if  a  feofiment  be  made  to  one  and  his  heirs^ 
on  condition  that  if  the  feoffee  pay  to  the  feoffor,  a  certain 
sum,  he  the  feoffee  shall  have  the  fee  of  the  land,  this  is  re* 
pugnant,  and  not  a  good  condition,  as  the  feoffee  takes  a 
fee  simple  by  the  former  words.*  Co.  Lit.  207.  Shqf.  Touch. 
127. 

So  if  the  condition  be  that  the  feoffee  or  grantee  shall 
not  alien  to  any  person  whomsoeverf ;  or  that  if  he  do  alien 
to  any  person  that  he  shall  pay  a  fine  for  the  land ;  these 
and  the  like  conditions  are  void,  in  the  case  of  a  common 
person  j:  as  repugnant  to  the  estate,  since  the  condition  takes 
away  one  of  the  incidents  of  ownership,  namely,  the  right  of 
alienation,  a  right  which  the  policy  of  the  law  encourages, 
Shep.  Touch.  130. 

Conditions  also  that  are  so  penned,  as  that  they  are  in- 
sensiblci  and  altogether  uncertain,  are  void  ;  as  if  one  make  a 
lease,  on  condition  that  if  the  rent  be  behind  to  restrain,  and 
if  there  be  not  sufficient,  the  ground  to  enter  into  the  pre- 
mises ;  this  condition  is  void  for  insensibility,  and  the  estate 
is  absolute.tl     Co.  6.  41.    Shep.  Touch.  128. 


*  For  want  of  proper  words  of  conclusion  for  the  benefit  of  the  feoffor. 
But  if  he  say  further. "  and  if  he  fail  to  pay,  that  the  feoffor  shall  re-enter^** 
this  is  a  good  condition,  the  addition  of  the  subsequent  words  being 
material,  and  essentially  necessary  to  qualify  the  preceding,  and  render 
the  grant  conditional. 

t  But  if  it  be  that  the  feoifee  or  grantee  shall  not  alien  to  a  particular 
person,  it  is  a  good  condition.  Lii.  §  301. 

X  But  in  respect  of  the  King  it  is  otherwise,  and  such  conditions  are 
good,  on  account  of  the  tenure  of  the  King,  who,  in  contemplation  of  law, 
is  the  original  dono|rof  all  lands,  and  has  a  possibility  of  reverter.  See  Pret. 

ed.  Touch'  130. 

II  For  the  intention  is  presumable  only,  and  not  expressed.    I  Shep. 

Touch,  Pres.  ed,  128. 
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10.— rAe  Warranty  of  the  Title. 

There  is  a  very  great  diflference  between  a  oei^eral  war- 
KANTY,  and  covenants  ybr  the  title\*  for  a  warranty  is 
a  covenant  realf  annexed  to  lands  or  tenements,  whereby  the 
party,  feofibr,  donor,  grantor,  or  lessor,  doth  for  him  and  his 
heirs,  grant  to  warrant  and  secure  land  granted  to  the  feoffee, 
donee,  grantee,  or  lessee,  and  his  heirs  or  executors,  admi- 
nistrators and  assigns,  according  to  the  nature  of  the  estate, 
during  the  estate  and  interest  or  term  granted ;  and  there 
are  two  kinds  of  warranty :  1st,  An  express  warranty  in  terms 
expressed  by  the  deed ;  and  2dly,  An  implied  warranty 
raised  in  the  construction  of  the  law,  by  words  implying  a 
warranty  of  title.   Shep.  Touch,  cap.  1 .  62.  Touchstone,  cap.  8. 

1.  A  WARRANTY  in  deed,  or  express  warranty,  is  usually 
expressed  by  some  such  words,  as,  that  the  feoffor,  donor, 
grantor,  or  lessor,  doth  grant  or  covenant  for  himself  and 
his  heirs,  that  he  and  his  heirs  shall  and  will  warrant,  and 
for  ever  defend  to  the  feoffee,  donee,  grantiee,  or  lessee,  and 
his  heirs,  the  said  premises  against  all  men  for  ever; 
and  he  that  doth  make  this  warranty,  is  called  the  warrantor 
and  he  to  whom  it  is  made  the  warrantee.  Shep.  Free.  cap.  1. 
52,  Touchstone  181. 

And  it  is  essential  in  a  warranty  by  deed  to  use  the  ex- 
press word,  warrant,  for  it  can  only  be  created  by  the  verb 
warrantizo,  to  warrant,X  but  these  warranties  by  deed  are 
very  rarely  met  with  in  modem  practice,  general  covenants 
for  the  title  having  been  long  substituted  in  the  place  thereof. 


*  These  distinctions  are  rery  accurately  noticed  and  commented  on  by 
lilr.  Preston  in  his  edition  of  Sheppard's  Touchstone,  chapters  7  and  S. 

t  Mr.  Jui.  Blaekstone,  2  Com.  ZQQ,  describes  a  warranty  to  be  a  kind  of 
covenant  real.  But  it  is  in  fact,  not  a  kind  of  covenant,  but  actually  a 
covenant  real,  as  expressed  in  the  Touchttone,  181. 

X  Co.  Lit.  384. 
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The  effect  of  the  warranty  in  dted,  is  that  it  doth  always 
conclude  and  bar  the  warrantor  himself  personally,  and  his 
general  heirs,  of  the  estate  so  warranted,  for  ever ;  so  that  all 
the  present  and  future  rights  that  he  hath,  or  may  have 
therein,  are  hereby  extinct,  or  rather  bound,  (as  Mr.  Preston 
very  properly  expresses  it)  by  a  species  of  Estoppel.  Pres. 
ed.  of  Touch.  182. 

This  clause  of  warranty  is  usually  inserted  in  a  deed  of 
feoffment,  but  not  considered  in  modern  practice  to  be  of 
any  great  advantage  to  the  title,  as  the  warranty  only  binds 
the  heirs  having  real  assets*,  and  it  is  therefore  preferable  to 
insert  a  covenant  by  the  feoffor,  or  grantor,  for  himself,  his 
heirs  J  executors  f  and  (administrators,  according  to  the  modern 
course  of  practice  ;  because,  if  the  covenantor  covenants ybr 
himself  and  his  heirs  only,  it  is  then  a  covenant  real,  and 
descends  upon  the  heirs^  who  will  be  bound  to  perform  it, 
provided  they  have  assets  by  descent,  and  not  otherwise ;  but  if 
the  covenant  runs  not  oiAy  for  himself  and  his  heirs,  but  also 
for  his  executors  and  administrators,  his  personal  assets,  as  well 
as  his  real,  are  likewise  pledged  for  the  performance  of  the 
covenant,  which  makes  such  a  covenant  a  better  security 
than  any  warranty.    2  Black.  Com.  304.     Watk.  Prin   167. 

A  warranty  in  deed  may  be  annexed  to  estates  of  inheri- 
tance or  freehold  ;  and  that  not  only  of  corporeal  things, 
which  pass  by  livery  of  seizin,  as  houses,  lands,  and  the  like  ; 
but  also  of  incorporeal  things,  which  lie  in  grant,  as  advow- 
sons,  rents,  commons,  estovers,  and  the  like.  1  Shq).  Touch* 
184. 

But  a  formal  and  proper  warranty  may  not  be  annexed  to 
an  estate  or  lease  for  years,  albeit  it  be  a  lease  of  a  thousand 
years,  nor  to  any  other  chattel  f.     Ibid. 


•  And  therefore  in  all  actions  which  a  lessee  for  years  may  have,  as 
for  trespasses,  &c.  a  warranty  cannot  be  pleaded  in  bar.  1  Ihuch. 
184. 

t  A  purchaser  of  goods  and  chattels  under  such  a  warranty  may,  how- 
ever, have  his  action  on  the  case.    Bac.  Abr.  tit.  Actions  on  the  Case.  (E.) 
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A  wmmoitj  wasf^  homew^t,  be  made  on  any  kind  of  con- 
wyjncc,  as  npcm  fines,  fieoffinents,  gifts,  &c.  and  also  npon 
releases  and  oonfinnations*     1  Shqf.  TtnuJk.  185. 

On  a  danse  of  irarnuity,  this  coTenant  descending  upon 
tbe  har,  insmed  the  grantee ;  not  so  much  by  confirming  his 
titky  as  by  obliging  sndi  heir,  upon  Toncher,  or  by  judg- 
sKBt  in  a  writ  of  sorranfis  cAoffdt,  to  yield  him  a  recompense 
in  fands  oi  eqnal  Talne  to  those  from  which  the  grantee  may 
be  parted  ;  the  law  in  &vour  of  alienati<His  supposing  that 
no  ancestor  would  wantonly  disherit  his  next  in  blood ; 
and  thcwJbrc  presoming,  that  he  had  received  a  yalnahle 
iiMaiihuliiin.  either  in  land,  or  in  money  whidi  had  pur- 
chased land,  and  that  this  equivalent  descended  to  the  heir, 
u^S^Aer  with  the  ancestor's  warranty.  So  that,  where  either 
an  ancestor,  being  the  rightlul  tenant  of  the  fineehold,  c<mi- 
Tcyed  the  land  to  a  stranger,  and  his  heirs,  or  released  the 
r^;ht  in  fee  simple  to  cme  who  was  already  in  possession,  and 
superadded  a  warranty  to  his  deed,  it  was  held  that  such 
wanaa^  not  only  bound  the  wanantor  himsdf  to  protect 
sad  issmi  die  title  <^  the  warrantee,  but  it  also  bound  his 
heir.  Co.  Lk.  365.  (a.)  2  Blach.  Com,  300.  Shep.Touoh. 
Pm.  otL  182.  (m.  2.) 

2,  An  implied  warranty  is  raised  by  the  use  of  certain  words, 
wbd^  in  the  construction  of  the  law,  inq>ly  a  warranty  of 
tide ;  soch  as  the  words  pve  and  gnuU,  or  the  word  j^ive 
oaif%  in  a  deed  of  feofiment ;  which  words  make  a  good 
ajiunty  in  law;  aldiough  there  be  an  express  warranty  also 
la  the  deed,  yet  this  doth  not  take  away  the  implied  war- 
nalj  of  the  law,  arising  from  the  use  of  the  words,  and 


*  Bf  io&ot  of  the  stitate  De  Btg/amns^  iAk.  6.  deM  is  made  an  eqncii 
«VBB^diiiii]«dielifeoftheieoflbr.    Bac^Jbr.^l.  Wt^.{c.) 

Bat  dM  woids  €9meetd  ouljr,  or  damn  et  eomeetti,  do  not  make  aoth  a 
vjuMiy  in  the  case  of  a  fieehirfd  or  inheritanee-  Bar.  Abr,  tit.  JFar.  (c.) 
1  8k^  Tmtk.  1S4. 

Bas  it  is  odftenrise  if  a  rent  be  resenred  on  any  such  demise.  See 
noEt  pa^and  1  Skip,  TamA,  185.  and  the  cases  there  died. 
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which  warranty  in  law,  is  a  general  warranty  during  the  life 
of  the  feoffor.     Shep.  Touch.  186. 

And  warranties  in  law  are  so  called,  because  in  judgment 
of  law  they  imply  or  amount  to  a  warranty,  without  the  yerb 
warraniizo  or  wairant :  {Co.  Lk.  384.  a.)  which  is  the  only 
apt  and  effectual  word  to  make  an  express  warranty,  or  a 
warranty  in  deed.*    1  Shep.  Touch.  184. 

Thus  every  partition  and  exchange  implieth  in  it,  and  hath 
annexed  to  it,  a  special  warranty  in  law.    1  Shep.  Touch.  186. 

Every  tenure  by  homage  ancestral,  that  is^  where  a  tenant 
and  his  ancestors  have  held  land  of  a  lord  and  his  ancestors 
time  out  of  mindy  by  homage,  hath  a  warranty  in  law  an« 
nexed  to  it,  by  which  the  lord  is  bound  to  warrant  it  to  the 
tenant  and  his  heirs.     Ibid. 

If  one  make  a  gift  in  tail,  or  lease  for  life,  of  land,  reserv- 
ing a  rent  in  these  cases,  there  is  annexed  an  implied  war- 
ranty against  the  donor  or  lessor,  his  heirs  and  assigns. 
1  Shep^  Touch.  185. 

So  in  leases  for  years  reserving  rent,  the  words  granted 
and  demised  imply  a  warranty  for  peaceable  enjoyment ;  and 
the  words  yielding  and  paying,  a  warranty  or  covenant  for 
payment  of  the  rent.    Iggulden  v.  May,  9  f^ss.  Junr.  330. 

Also  where  dower  is  assigned  to  a  woman,  there  is  a  war- 
ranty in  law  included.     1  Shep.  Touch.  186. 

11. — Covenants. 

A  covENAKT  is  the  agreement  or  consent  of  two  or  more, 
by  deed  in  writing,  sealed  and  delivered,  whereby  either,  or 
one  of  the  parties,  doth  promise  to  the  other,  that  some- 
thing is  done  already,  or  shall  be  done  afterwardsf ;  and  he 

*  And  therefore  this  word  only  is  used  in  fines.     1  Sk^.  Toutk.  184. 

t  Also,  it  is  the  declaration  the  parties  make,  that  they  will  stand  to 
such  agreement,  relating  to  lands  or  other  things.  2  Mod*  Eni. gi.  And 
hence  it  seems  that  the  word  declare  is  now  introduced  into  all  modern 
covenants. 
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that  makes  the  covenant  is  called  the  covenantor,  and  he  to 
whom  it  is  made,  the  covenantee.  Slup*  Prec.  7.  Shep. 
Touch.  160. 

And  this  covenant  is  either  eiprew,  or  in  deed ;  that  is, 
when  the  covenant  is  expressed  in  the  deed  ;  as  where  A,  by 
deed,  doth  covenant  with  6,  that  he  is  seized  in  fee,  or  will 
do,  and  perform  certain  acts  :  or  it  is  impUed,  or  in  law,  that 
is,  where  the  deed  dodi  not  express  it,  but  the  law  dodi  make 
and  sap{dy  it ;  as  where  one  doth  make  a  lease  for  years  by 
the  words  demise  or  grant,  without  any  express  covenant 
for  qoiet  enjoyment :  in  this  case,  the  law  doth  intend  and 
make  such  a  covenant  on  the  part  of  the  lessor ;  which  is, 
that  the  lessee  shall  quietly  hold  and  enjoy  the  thing  demised 
against  all  persons,  at  least  having  title  under  the  lessor,  and 
at  least  dunng  the  lessor's  life,  and,  as  some  think,  during 
the  whole  term ;  and  hereupon  an  action  of  covenant  may  he 
brought  against  him  in  the  reversion:  so  that  if  the  heir 
that  is  in  by  descent  put  out  the  termor  of  his  father, 
the  termor  may  have  his  action  against  him.  Shqf.  Touch. 
ISO. 

But  there  is  this  distinction  between  an  express  covenant, 
and  a  covenant  created  or  implied  by  law ;  for  where  the  cove- 
nant is  created  or  implied  by  law,  the  covenantee  cannot 
bring  an  action  of  covenant,  if  he  be  not  ousted  by  one  whp 
has  a  title;  but  it  is  otherwise  in  case  of  an  express  cove- 
nant.   2  BrownL  161. 

A  covenant  is  also  either  real,  as  where  a  man  doth  bind 
himself  to  pass  a  real  thing,  as  lands  or  tenements,  such  as 
a  covenant  to  levy  Ibl  fine  of  land,  in  which  case  the  land 
itself  is  to  be  recovered ;  or  where  il  doth  run  in  the  reality,  so 
with  the  land,  that  he  that  hath  the  one  hath  or  is  subject  to 
the  other,  and  so  a  warranty  is  called  ^  real  covenant.  Shep. 
Prec.  7.     Sh^.  Touch,  161. 

Or  it  is  personal ;  that  is,  where  the  covenant  doth  run  in 
the  personalty,  and  not  with  the  land,  but  some  person  in  par- 
ticular shall  have  benefit  by  it,  or  be  charged-with  it;  as  where 
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a  man  doth  covenant  to  do  any  personal  thing,  as  to  build  or 
repair  a  house,  or  serve  another.     Sh^  Touch.  185/ 

Covenants  are  also  said  to  be  either  inherent  or  collateral, — 
that  is  to  say,  covenants  inherent  are  such  as  are  covenants 
about  the  land  ;  or,  as  Mr.  Preston  more  properly  expresses 
it,  knit  to  the  estate  in  the  land;  so,  that  the  thing  demised 
shall  be  quietly  enjoyed,  shall  be  kept  in  repair,  shall  not  be 
aliened ;  that  the  lessor  shaH  have  the  first  refusal,  to  pay 
rent,  not  to  cut  down  timber  trees,  or  to  do  waste,  to  fence 
the  coppices  when  jthey  be  newly  cut ;  to  make  further  assur- 
ances, or  the  like :  which  covenants  collateral  are  conversant 
about  some  collateral  thing  that  doth  nothing  at  all,  or  not 
so  immediately,  concern  the  thing  granted ;  sas,  to  pay  a  sum 
of  money  in  gross,  to  build  a  house  in  another  man's  ground, 
to  make  a  feoffment  or  lease  of  other  land,  in  case  of  ouster 
of  possession,  to  give  other  security  to  perform  the  covenants, 
or  to  pay  the  rent ;  or  that  the  lessor  shall  distrain  for  the 
rent  in  some  other  land  than  that  which  is  demised,  or  the 
like.    Ibid. 

There  is  also  a  covenant  to  stand  seized  of  land  to  uses 
which  is  sometimes  used  as  a  1cind  of  conveyance  of  land*. 
Shep.  Touch.  I6L 

The  most  frequent  use  of  a  covenant  is  to  bind  a  man,  his 

heirs,  executors,  and  administrators,  to  do  something  in 

future,  and  therefore  it  is,  for  the  most  part,  executory ;  and 

if  the  covenantor  do  not  perform  it,  the  covenantee,  and  all 

those  claiming  through  him  or  in  his  right,  may  have  there- 


«  Which  is  an  assurance,  as  Mr.  Preston  observes,  through  the  medium 
of  an  use,  arising  from  the  seizin  of  the  covenantor,  and  the  execution  of 
that  use,  by  the  Stat.  27th  Hen.  VII L  c.  10. :  but  this  kind  of  assurance 
is  only  used  where  a  man  hath  a  wife,  children,  brother,  sister,  or  kindred, 
and  doth,  by  covenant  in  writing,  under  hand  and  seal,  covenant  and 
agree,  that  for  their  preferment  or  provision,  he  and  his  heirs  will  stand 
seized  of  certain  specific  lands  for  their  use,  either  in  fee  simple,  fee  tail,  or 
for  life ;  in  which  case,  the  use  is  executed  in  the  covenantee,  by  the 
above-mentioned  sUtutc.  But  for  this  see  Book  II,  and  the  chapter 
therein  relating  to  Deeds  of  Covenant  to  stand  seized  to  uses. 
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upoD,  for  his  and  their  relief,  a  compensation  in  damages,  by 
an  action  or  writ  of  covenant,  against  the  covenantor,  his 
heirs,  executors,  or  administrators,  so  often  as  there  is  any 
breach  of  the  covenant;  and  if  there  be  judgment  for  one 
breach,  and  after  the  covenantor  doth  break  the  covenant 
again,  in  this  case,  provided  it  is  not  a  covenant  in  gross*, 
he  nmy  bring  a  new  action,  and  so  for  every  breach.  SAep, 
Touch.  161,  162.     . 

A  covenant  may  be  in  the  affirmative,  or  in  the  negative ; 
and  it  may  be  executed,  that  is,  that  a  thing  is  done 
already;  or  executory,  that  is,  that  a  thing  shall  be  done, 
and  either  at  one  time,  or  from  time  to  timet  hereafter ;  and 
these  are  all  good.     Shep.  Touch.  Prest.  ed.  162. 

These  covenants  must  be  made  by  a  deed  indented,  or  by 
a  deed  poll,  sealed  and  delivered  by  the  parties,  otherwise 
an  action  of  covenant  will  not  lie  thereon :  for  covenant 
doth  not  lie  on  a  verbal  agreement,  nor  on  any  agreement 
in  writing,  not  sealed  and  delivered  j:.  2  Mad.  EnU  91. 
Tmhame,  162. 

A  covenant  to  do  any  thing  that  for  the  substance  and 
matter'of  it  is  lawful ;  or  not  to  do  any  thing  that  for  the 
loatter  of  it  is  utdawful  is  good,  as  if  the  grantor  covenant 
tbat  he  is  seized  or  possessed  of  a  good  estate  of  and  in  the 


*  A  covenant  in  gross  is  one  whereby  an  entire  duty  or  obligation  is 
AiBmiatively  created,  as  when  a  man  covenants  that  he  is  seized  in  fee, 
and  hath  right  to  convey,  o'r  the  like ;  in  which  case,  if  the  covenantee 
be  ousted  by  a  stranger,  under  some  superior  title,  the  covenant  is  enrirely 
broken,  and  entire  damages  can  only  be  recovered  by  the  covenantee.  In 
rapect  of  such  breach. 

t  And  upon  a  covenant  of  this  kind,  as  often  as  a  breach  shall  happen, 
an  action  will  lie,  these  words  creating  several  continuing  duties  or  obli- 
gations ;  and  if  broken  in  one  instance,  the  recovery  of  damages  for  that 
particular  breach,  does  not  bar  or  preclude  the  covenantee  from  his  remedy 
at  law  for  future  breaches. 

*  But  although  the  party  cannot  maintain  covenant,  upon  an  agree- 
n»cnt  in  writing,  under  hand  only,  yet  he  has  a  remedy  by  action  of 
oijiim^  upon  the  promise. 


46  SUEPPARD's   PR£C£;D£NT. 

thing  he  doth  grant  or  the  like.  But  if  the  matter  required 
to  he,  or  not  to  be  done  by  the  covenant,  be  for  the  sub- 
stance thereof  u/i/at^^iZ,  then  is  the  covenant  void,  and  doth 
not  bind ;  as  if  one  covenant  to  kill  or  rob  a  man,  not  to  ap- 
pear on  inquests,  or  that  he  will  forestal  com,  or  the  like, 
these  covenants  are  void.  So  if  the  thing  to  be  done  by  a 
covenant,  be  in  the  nature  of  it  impoisible,  as  to  go  to  Rome 
in  three  days,  or  to  make  a  feofiment  to  Kis  wife,*  this  is 
void.   Touch.  164. 

A  covenant  in  particular,  (being  one  part  of  a  deed,)  is 
flnibject  to  the  general  rules  of  exposition  of  all  parts  of  deeds 
in  general,  as,  1st,  to  be  always  taken  most  strongly  against 
the  covenantor,  and  most  in  advantage  of  the  covenantee, 
Plowd.  267 ;  2dly,  to  be  taken  according  to  the  intendment 
of  the  parties ;  3dly,  ut  res  magis  vaieat,  S^c. ;  4thly,  when 
no  time  is  limited  for  the  doing  the  thing,  it  shall  be  done 
in  reasonable  time,  and  the  like.    Touch.  166. 

In  cases  where  the  covenantees  have,  or  are  to  have,  several 
and  separate  estates  or  interests,  in  the  premises ;  there, 
when  the  covenant  is  made  to  and  with  the  covenantees, 
and  each  and  every  of  them,  in  this  case  these  words  make 
the  covenant  several;  as  if  the  indenture  demise  black 
acre  to  A,  white  acre  to  B,  and  white  acre  to  C,  and  the 
covenant  runs  in  such  words:  in  this  case  the  covenant  is 
several,  and  each  may  have  action  thereon  separately.  But 
if  he  demise  to  them  jointly,  the  entirety  of  the  three 
acres,  and  covenant  in  this  manner ;  the  covenant  is  joints 
and  not  several ;  and  the  one  nmy  not  biing  an  action  of 
covtmanty  or  plead  alone,  but  both  mnst  join.  Tomch.  166. 
1  Nets.  558. 

If  A  and  B  do  covenant  for  themselTes  joimify,  without 
more  words,  the  covenant  is  joint,  and  one  of  them,  while 


*  Bat  if  a  HiaB  ctyvenuit  with  a  trastee  to  make  a  good  csute  of  hnd 
to  Iwr  in  fee  simple  or  odier wise,  (as  dib  may  be  done  br  m  cooTcjaDce 
to  traaiecs^)  or  to  ind  ber  mintcnance,  or  to  gm  her  so  much  hj  the 
]reor ;  these  we  good  corcaants.    TWA.  164. 
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both  are  alive,  cannot  be  charged  without  the  other ;  and  if 
one  of  them  die,  the  ftunrivor  or  his  heirs  are  solely  charge- 
able at  law:  but  if  they  covenant  for  themseWes  severaUy, 
the  covenant  is  several,  and  they  must  be  sued  apart :  and  if 
they  covenant^'ofii^fy  imd  teveraUy,  then  the  covenant  is  joint 
and  several,  and  they  may  be  sued  either  way,  at  the  election 
of  the  covenantee.    Shep.  Touch,  Pres.  ed.  180. 

The  <x>mmon  use  of  covenants,  is  for  assuring  of  land ; 
quiet  enjoyment,  free  from  incumbrances ;  for  payment  of 
rent,  or  concerning  repairs  and  the  like.  And  in  deeds  of 
covenant,  sometimes  a  clause  for  performance  with  a  penal* 
ty  is  inserted  in.  the  body  of  the  deed ;  other  times  and  more 
fieqaently,  bonds  for  performance,  with  a  sufficient  penalty, 
are  given  separate,  which  last  being  sued,  the  jury  must 
find  the  poialty  ;  but  on  covenant,  only  the  damages. 
fFoodTs  Inst.  260. 

Any  one  that  is  party  to  the  deed,  to  whom  the  covenant 
is  made,  may  take  advantage  of  the  covenant,  but  not  a 
itnngitf ;  for  if  A  covenant  with  B  to  do  an  act  to  C,  who 
b  no  party  to  the  deed,  and  A  doth  it  not,  B  and  not  C 
must  sue  him  upon  the  breach.     Touch.  175. 

If  a  feoffment  be  made  in  fee,  and  the  feoffor  doth  cove- 
nant to  wanant  the  land,  or  otherwise,  to  the  feoffee  and  his 
hdis :  in  this  case  the  heir  of  the  feoflfee  shall  take  advan* 
tage  of  this  covenant :  and  so  if  in  a  lease  of  the  inheritance 
(he  covenants  from  the  lessee  run  to  the  lessor,  his  executors 
and  administrators,  without  naming  the  heir ;  yet  the  heir 
shall  have  an  action  of  covenant  for  breach,  for  the  covenant 
nms  with  the  inheritance.     Touch.  176.    2  Lev.  92. 

Ezecntors  and  administrators  shall  take  advantage  of  in- 
herent covenants,  that  is  to  say,  covenants  concerning  per- 
sonalty carved  out  of  the  inheritance,  although  they  be 
not  named  in  the  lease;*  and  so  it  is  if  A  covenant  to  do  a 


*  An  executor,  slthoag^  he  it  not  named,  shall  hare  an  action  of  oo- 
vcnaat  in  all  cases  bj  the  common  law,  because  he  is  priry ;  and  ptodam 
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thing  that  is  lawful  to  B  and  it  be  not  done,  the  executors 
and  administrators  of  B  may  have  an  action  of  covenant  for 
the  not  doing  of  it,  though  not  expressly  named  in  the  instru- 
ment.    Touch.  175. 

Grantees  of  reversions  shall  have  the  like-  advantage 
against  termors,  (by  action  only,)  for  any  covenant  or  agree- 
ment contained  in  their  lease,  as  the  lessors,  their  heirs  or 
successors  might.  And  so  also  lessees  against  grantees  of 
reversions.     Touch,  176. 

Regularly  all  those  that  do  seal  and  deliver  the  deed,  and 
are  named  as  parties  thereto,  and  bound  by  the  express 
words  of  the  covenant,  whether  the  covenant  be  collateral  or 
inherent,  are  bound  by  the  covenant  contained  in  the  deed  ; 
and  if  heirs,  executors,  administrators,  or  assigns,  be  named 
in  the  covenant,  for  the  most  part  they  are  bound  by  the 
covenant*     Touch.  177. 

And  in  all  cases  of  inherent  covenants,  that  is  to  say,  co* 
venants  concerning^  the  personalty  carved  out  of  the  inherit- 
ance, where  a  man  doth  covenant  for  himself  only,  and  doth 
not  name  his  executors  and  administrators,  or  either  of  them, 
they  are  bound,  and  may  be  charged  by  the  covenant  not~ 
withstanding.  ^     Ibid. 

If  a  feoffment  or  lease  be  made  to  two,  and  there  are  di- 
vers covenants  in  the  deed  to  be  performed  on  the  part  of 
the  feoffees  or  lessees,  and  one  of  them  doth  not  seal ;  and 
he  that  doth  not  seal,  doth  notwithstanding  accept  of  the 
estate,  and  occupy  the  lands  conveyed  or  demised ;  in  these 
cases,  as  touching  all  inherent  covenants,  as  for  payment  of 

faodb,  pardy  because  he  represents  Ihe  person  of  the  testator,  more  than 
the  heir.     Co.  Lit.  208,  209.  (a) 

*  Executors  being  bound  in  all  cases,  unless  the  act  to  be  done  by  the 
covenantor,  is  merely  personal ;  and  even  in  such  a  case,  they  will  be  answer, 
able,  if  the  breach  of  corenant  penonally  to  be  executed,  happened  in  the 
life-time  of  their  testator,  and  an  action  will  lie  against  the  executors,  to 
recover  a  cosipensation  in  damages,  for  any  such  breach  of  eoveqant  in 
the  life-time  of  the  party. 
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rent,  and  the  itccessaries  thereof,  as  clauses  of  distress,  of 
re-entry,  of  Nomine  Pena,  reparations,  and  the  like,  they  are 
bound  by  these  covenants,  as  much  as  if  they  did  seal  the 
deed.     Touch.  177. 

If  a  man  covenant  for  himself  and  his  heirs  to  do  any 
thing  whatsoever,  thereby  his  heirs  are  bound.    Ibid* 

But  the  heir  is  only  chargeable  as  heir,  so  far  as  he  has. 
oMseis  by  descent  from  his  ancestor  sufficient  to  answer  Uie 
charge.     Pere.  Wms.  177.  Finch.  Rq^.  86. 

If  a  man  do  covenant  for  himself  only,  to  pay  money^  build 
a  house,  for  quiet  enjoying,  or  the  like,  and  he  doth  not  say 
in  the  covenant,  his  executors  and  administrators,  yet  here- 
by his  executors  and  administrators  are  bound,  and  sfaaU  be 
chaiged.     Touch.  178. 

But  upon  a  covenant  implied  for  the  doing  of  a  personal 
act,  an  action  of  covenant  will  not  lie  against  an  executor,  the 
party  against  whom  such  implied  covenant  is  raised  being 
bound  only  during  his  life.*     Moor.  74. 

Where  a  covenant  is  broken,  an  action  of  covenant  may  be 
brought,  but  no  cause  of  action  arises  until  it  is  actually 
broken.     Touch.  190.    bRep.iX. 

But  if  the  covenant  is  to  convey  or  make  an  estate  in  land, 
a  bill  in  equity  is  most  proper,  because  a  court  in  equity  can 
by  its  decree  give  the  thing  itself,  which  is  a  higher  and 
more  adequate  remedy  than  damages  only,  which  is  all  the 
law  gives.    3  Atk.  87. 

And  herein  it  is  proper  to  observe,  that  although  assignees 
may  be  chargeable,  by  the  terms  of  the  covenant,  yet  the 
lessee  himself  by  assignment  to  them  is  in  no  wise  discharged 
from  his  covenant;  nor  are  his  heirs,  executors,  or  adminis- 
trators, where  there  is  an  express  covenant  against  them; 
but  the  lessor  or  grantor  of  the  reversion  hath  election  to 
charge  which  of  them  he  will.     Touch.  180. 


«  Bat  if  the  breach  happened  daring  his  life,  it  is  otherwii e,  and  the 
czecator  may  be  chai]g;ed. 

E 
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And  although  he  may  have  accepted  of  rent  from  the  as- 
aignee,  he  may  bring  his  action  of  covenant  against  the 
lessee,  his  heirs,  executors,  or  administrators,  according  to 
the  terms  of  the  covenant:  but  he  cannot  demand  the  rent 
of  the  lessee,  after  such  acceptance,  by  reason  of  tenure ;  or 
bring  any  action  of  debt  or  assumpsit  for  the  same,  in  re- 
spect of  the  tenure :  his  only  remedy  in  this  last  case  being 
by  an  action  of  covenant  according  to  the  express  terms  of 
the  covenant.     %.  300.     I  Sider.  402. 

But  upon  a  covenant  implied  by  law,  after  assignment  of 
the  term  and  acceptance  of  rent  from  the  assignee,  covenant 
does  not  lie  against  the  assignor.    Jones  223.    1  Sider.  447. 

An  assignee  under  an  express  covenant  is  bound  from  the 
date  of  the  assignment,  whether  he  enter  or  not ;  but  he 
only  continues  so  bound  while  he  remains  assignee,  for  he 
may  at  any  time  discharge  himself  from  his  obligation  to 
the  lessor  or  reversioner  by  an  assignment,  even  to  a  beggar. 
Bing.  8f  Brod.  238.  Bull,  N.  P.  169. 

And  by  stat.  49  Oeo.  3,  c.  121,  s.  19,  the  assignees  of  a 
bltnkrupt's  estate  are  never  bound  to  pay  rent,  or  perform 
covenants,  until  they  elect  to  take  the  estate. 

Where  the  deed  itself,  wherein  the  covenants  are  con- 
tained, OT  the  estate  on  which  the  covenants,  as  accessary  to 
the  principal,  do  depend,  is  gone  and  determined,  there  re- 
gularly the  covenants  are  gone  also.    Shep,  Touch.  180. 

And  therefore,  if  a  lease  for  life  or  years  be  surrendered, 
whereby  the  estate  is  gone;  or  a  deed  become  void  by  raznre, 
cancelment,  or  the  like,  and  there  be  covenants  contained  in 
the  deed ;  by  these  means  the  covenants  ace  gone  also.  But 
this  surrender  doth  not  discharge  the  breach  of  opvenant 
which  Was  before  the  surrender.    Ibid. 

Wliere  a  covenant  is  become  impossible  to  be  done  by  the 
act  of  Ood,  as  wlien  one  doth  covenant  to  serve  another  for 
a  specific  term  of  years,  and  he  dies  before  the  expiration 
of  the  term ;  by  this  the  covenant,  which  is  a  mere  per- 
sonal covenant,  is  discharged.     Ibid. 


or    DEEDS    IN    GENERAL.  51 

By  a  rdetse  of  all  covenaiits  from  the  coyenantee,  the 
corenuit  is  disehajged,  9o  a§  the  release  be  by  deed,  for  a 
eovenant  by  deed,  cannot  be  discharged  by  mere  words,  but 
01^  by  an  act  of  eqnal  solemnity ;  the  role  being  unum 
fmodqme  disaohi  eodem  modo  quo  iigatum  est.  Ship,  Touch. 
Pres.ed.  ISl, 

If  the  lessor  accept  the  rent  of  the  lessee  or  his  assignee, 
after  a  coTenant  broken,*  this  doth  not  discharge  the  breach 
of  the  coTenant,  but  the  covenantee  may  sue  on  it  notwith- 
ttandmg-     Ibid, 

With  respect  to  the  covenants  for  title,  which  a  purchaser 
is  entitled  to  call  for,  the  following  rules  may  be  laid 
down: — 

Fkat. — ^That  upon  the  purchase  of  an  estate  in  foe,  the 
fcndm*  is  bound  to  enter  into  covenants: — 1.  That  he  is 
seiaed  in  fee.  2d.  That  he  has  power  to  convey.  3d.  For 
quiet  enjoyment  by  the  purchaser,  his  heirs,  and  assigns. 
4th.  That  the  estate  is  free  from  incumbrances :  and  lastly, 
for  farther  assurance ;  with  an  additional  covenant,  where 
the  tide-deeds  are  to  be  retained  by  the  vendor,  for  the 
production  of  such  deeds  as  set  forth  in  the  schedule  to 
the  principal  deed  of  conveyance,  upon  all  reasonable  occa- 
stcma. 

And  upon  the  purchase  of  a  leasehold  estate :  1st.  That  the 
lease  assigned  is  valid.  2d.  That  the  rent  and  taxes  have 
been  paid  up  to  the  last  quarter-day.  8d*  That  the  cove- 
nants have  been  performed  up  to  the  time  of  assignment 
4dL  That  the  vendor  has  a  ri^t  to  assign.  5th.  That  the 
purchaser  shall  quietly  enjoy.  6th.  That  the  premises  are 
fiee  from  incumbrances ;  and  lastly,  for  further  assurance, 
with  a  like  covenant,  where  the  original  lease  relates  to 
other  jffteause^   and  is    Cherefore  to  be  retained  by  the 


*  Bat  this  may  ncTcrthclcM  il]i|)eose  with  a.coii4itiMi.     Touek,  Frmi, 
td.  ISl. 

JE  2 
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vendor,  for  the  production  of  such  tease,  upon  all  like  rea- 
sonable occasions. 

And  where  a  vendor  conveys  under  a  power  of  appoint- 
ment,, the  first  covenant  ought  to  be,  that  the  power  was 
well  created  and  is  still  subsisting,  with  all  the  other  usual 
covenants  ,as  above  for  the  title. 


12. — The  Conclushti  or  Testification  of  the  Setding  and 

Delivery  of  the  Deed. 

Before  the  sealing  and  delivery  of  a  Deed,  the  same  ought 
to  be  read  to  the  parties,  unless  they  have  previously  perused 
the  same,  and  express  themselves  to  "be  satisfied  with  the 
contents  and  intent  thereof.  ^ 

And  if  the  party  that  is  to  seal  it,  be  a  blind  or  an  illi- 
terate man,  it  must  be  so  read,  whether  he  desire  it  or  not; 
and  if  he  do  desire  to  h^ar  it,  or  to  hear  the  contents  of  it 
read  or  declared  to  him  firat,  and  it  be  not  done,  and  he  after- 
wards seal  and  dehver  it ;  this  is  not  a  good  deed.*  Shep. 
Prec.  15.  Totich.  56. 

So  if  upon  or  without  any  such  request,  made  by  him 
that  is  to  seal  and  deliver  it,  the  party  himself  to  whom  it  is 
made,  or  a  stranger  shall  read  the  deed,  or  declare  the  con- 
tents thereof,  falsely  and  otherwise  than  the  truth  is,  the 
deed  will  be  void,  at  least  for  so  much  as  is  so  misread  or 
misunderstood.     Ibid 

But  if  the  party  himself,  that  is  to  seal  and  deliver  it,  before 
the  sealing  and  delivery  thereof, cause  another  that  is  a  stran- 
ger covinously  to  read  it,  or  to  declare  the  contents  thereof 
falsely  to  him,  and  otherwise  than  it  is,  of  purpose  to  make 


*  Mr.  Preston,  in  his  edition  of  the  Touchstone,  p.  56,  here  observes, 
.that  this  conclusion  is  doubtful,  since  the  grantor  was  not  deceived;  but 
ill  this  he  seems  to  be  wrong,  for  under  such  crrcumstances  a  tourt  of 
equity  would  most  certainly  avoid  the  deed . 
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d&eJbedToid;  ddswaiMtkiirtdiedeed.*    Skep.Pne.l&. 


So  tf  Ae  fmitf  that  is  to  sal  the  deed,  can  lead  himself 
dodi  BOt;  or  bciBg  a  Mind  or  iDitenle  man,  doth  declare 
doth  BoC  leqnife  to  hear  die  deed  read ,  or  the  conten  tr 
io  these  cases,  althoogfa  the  deed  be  con- 
to  his  mind,  jet  it  is  good  and  miaToidable.t    lUtL 
h  nespcct  to  the  sealing  of  the  deed,  these  things  are  to 
'se  kmamnz — 1st,  That  it  is  leqidred  in  ererj  deed  that  it  be 
ttafad,  and  if  a  deed  be  nerer  so  well  written^  before,  and 
tg^*€sed   afterwards,  yet  if  it  be  not  sealed  between  the 
Md  (lefivery,  it  is  not   a  good  deed.     2nd.    If  a 
■eal  it  by  the  allowance  or  commandment  precedent, 
9r  JiumMinr  sohaeqaent,  of  him  that  is  to  seal  it,  Iwfore  the 
iewmtrw  of  i^  it  is  as  wdl  as  if  the  party  to  the  deed  did 
teal  is  hi—f If.    3nL  If  the  party  seal  the  deed  with  any 
«al  besides  his  own,  or  with  a  stick,  or  any  sach  like  thing 
▼kidb  doth  amke  an  impression,  it  is  good.     4th   That  al- 
'Adiagh  it  be  a  corporatioQ  that  doth  make  the  deed,  yet  they 
seal  it  with  any  other  seal  besides  their  common  seal: 
5A«  If  there  be  twenty  to  seal  one  deed,  and  they  seal 
^  wi&  one  aeal,  and  upon  one  piece  of  wax,  yet  if  they 

and  severd  impiessions^  th  is  is  a  rery  sufficient 
asd  dbe  deed  is  good  enoogh.     SAqp.  Prer.  15,  l6. 
TmdL  36,  57. 


of  hi*  ewa  wvoiig  to 

^  Tlwi^atlsir;  for  a  cooit  of  cqoi^  wooM,  lidcf  loch  ctimmitan- 
OS,  kt  the  pnty  in  to  eonect  any  fiand,  ciror,  or  mi^tatr 


mpBotoA  tfaoe  mmt  be  a  fittTict  seal,  for  cacli  ifistioct 
I  the  one  of  eo-fartncn,  if  a  deed  be  czecBted  by  ooe  of 
with  one  seal,  io  the  picseoee  of  die  other,  with  his  ooofeat 
thb  wiD  be  a  ^ood  deed  ^gpinst  both  paftneis.  fitrff  r. 
4  T^,  tUp.  313. 

▼.  %fter  mmimmAer,  7  Ttr.  i?«^  e07,  wheie  one  partner 
<l^  At  mtkgr,  mti  wUktmt  ktM  maAanhf,  cxeevtcd  the  deed  for 
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As  to  the  DELivEKY  of  the  deed,  these  things  are  to  be 
known: — 1st  The  delivery  of  a  deed  is  either  actual  by  deeds- 
without  words;  or  verbal,  by  words  withoat  deeds;  or  it  may 
be  by  both:  and  by  one  or  both  of  these  ways  it  must  be 
made,  otherwise  let  a  deed  be  never  so  well  made  and  sealed, 
it  will  not  be  a  good  deed.  And  though  the  party  to  whoai 
it  is  made  take  it  up,  or  get  it  into  his  hands,  yet  it  will  be  of 
no  use  to  him,  nor  hurt  him  that  made  it,  until  it  be  finally 
delivered.     Shep.  Prec.  16.     Touch.  51. 

2nd.  A  deed  may  be  delivered  by  the  party  himself  that 
doth  make  it,  or  by  any  other  by  his  appointment  or  autho- 
rity precedent;  or  assent  or  agreement  subsequent:  and 
when  it  is  delivered  by  another  that  hath  a  good  authority, 
and  doth  pursue  it,  it  is  as  good  a  deed  as  if  it  were  deliver- 
ed by  the  party  himself:  but  if  he  do  not  pursue  his  authori- 
ty, then  it  is  otherwise.  And  therefore  if  a  deed,  or  the  con- 
tents thereof,  be  read  or  declared  to  a  man  that  is  to  seal  it, 
and  he  (being  illiterate)  doth  deliver  it  to  a  stranger,  and  bid 
him  examine  it;  ^nd  if  it  be  so  as  it  is  read  to  him,  then  to 
deliver  it  as  his  deed,  otherwise  to  re-deliver  it  to  him  again 
that  made  it:  in  this  case,  if  the  deed  be  in  truth  otherwise 
than  it  was  read,  and  yet  notwithstanding,  he  to  whom  it 
was  delivered,  doth  deliver  it  to  him  to  whom  it  is  made,  this 
delivery  shall  not  avail,  nor  will  the  deed  by  this  delivery  be- 
come a  good  deed.*     Shep.  Free.  16,  17.     Touch.  57. 

3rd.  A  deed  may  be  delivered  to  the  party  himself  to 
whom  it  is  made,  or  to  any  other  by  sufficient  authority  from 
him,  or  it  may  be  delivered  to  any  stranger,  for  and  in  the 
behalf,  and  to  the  use  of  him  to  whom  it  is  made:  but  if  it 


both  partners ;  it  was  ruled  that  one  partner  as  such  could  not  bind  the 
other  by  deed. 

*  For  this  is^a  delivery  as  an  escrow.,  upon  condition,  and  if  the  party  to 
whpm  it  is  so  delivered  without  observing  such  condition,  nevertheless 
deliver  it  to  the  party  to  whom  it  is  made,  this  is  void;  and  the  deed  can* 
not  be  in  anywise  made  good  or  available  to  the  party  holding  the  same, 
unless  it  be  re-deliv^red  by  the  party  by  whom  it  was  sealed. 
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be  ddnreved  to  a  stnagcr  withoal  any  Micb  expiets  decburar 
^am,  irtpalkiPy  or  intimatimi,  (quIcm  iHiere  it  is  delifered  as 
r,)  this  is  nst  a  sufficient  delivery.  Ship.  Prtc.  VI. 
68. 

4Al,  If  the  delireiy  of  the  deed  be  before  or  after  the  day 
rfthe  date  of  the  deed,  it  is  good  enough;  hot  if  it  be  deli- 
vend  before  it  be  sealed,  it  is  good  for  nothing.    Ibid. 

SdL  If  after  I  haTe  sealed  the  deed,  I  deliver  it  to  whom 
it  is  flude,  or  to  some  other  by  his  appointment,  and  say 
Bothing,  tliia  is  a  good  deliveiy ;  so^  if  I  take  the  deed  in  my 
h^l,  and  use  these  or  the  like  words,  ''  here,  take  it/  or 
**  tUs  win  awe,'*  or  '*  I  deliver  this  as  my  deed,"  or  <'  I 
deliver  it  to  yoo,^  these  are  good  deliveries :  so  if  I  make 
sdccd  of  kuad  to  another,  and  bdng  upon  the  land,  I  deliver 
lofli  the  deed  in  the  name  of  seiasin  of  the  land,  this  is  a 
good  ddivoy :  so,  if  a  deed  be  sealed  and  lying  in  a  window, 
or  SK  a  table,  and  I  ose  these  or  the  like  words, ''  there  it  is, 
tiut  it  as  ny  deed,"  this  is  a  good  ddivory,  and  doth  perfect 
thedeed.     Ibid. 

Bat  if  a  man  throws  a  writing  on  a  table  and  says  nothing, 
and  the  party  takes  it  np,  this  does  not  amount  to  a  delivery, 
■bIcsb  it  be  found  to  have  been  put  there,  with  an  express 
intent  to  be  ddiyered  to  the  party.     Ow.  95.     1  Leon.  140. 

6.  A  deed  may  be  also  ddivered  as  ah  Escrow*;  which 
ii  and  to  be,  wh^re  one  doth  make  and  seal  a  deed,  and  de- 
firer  it  onto  a  stianger  until  certain  conditions  be  performed, 
sad  then  to  be  delivered  to  him  to  whom  thedeed  is  made,  to 
take  effiect  as  his  deed.  Bat  in  this  case,  these  things  are 
to  he  heeded : — 1st,  That  the  form  of  words  used  in  the  de- 
Kveiy  of  a  deed  in  this  numn^  be  wgH  and  pnqier.  2dly, 
That  the  deed  be  deliTered  to  one  that  is  a  stianger  to  it, 
and  not  to  the  party  himself  to  whom  it  is  made ;  and  upon 
the  fint  point,  as  laid  down  by  Sheppard,  both  in  his  Prece- 


*  From  the  LatiD  woid  jrr^lmi,  a  mere  writiog;  and  hj  such  vum 
■tpming  that  it  is  a  pctfeet  deed. 
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dent  and  the  Touchstone,  it  appears  that  the  words  necessary 
to  be  used  in  the  delivery  of  a  deed  as  ap  escrow  must  be 
after  this  manner*  : — I  deliver  this  to  ^ou  as  an  escrow,  to 
deliver  it  to  the  party  as  my  deed,  upon  condition  that  he  do 
deliver  to  you  20/.  for  rent,  or  upon  condition  that  he  deliver 
up  the  old  bond  he  hath  of  mine  for  the  same  money,  or  as 
the  case  is;  or  else  it  must  be  thus :  I  deliver  this  as  an  escrovir 
to  you,  to  keep  until  such  a  day,  upon  condition  that  if,  be- 
fore this  day,  he  to  whom  the  escrow  is  made  shall  pay  to 
me  10/.,  or  give  me  a  horse,  or  infeoff  me  of  the  manor  of 
Dale,  or  perform  any  other  condition,  that  then  you  shall  de- 
livier  this  escrow  to  him  as  my  deed ;  but  if  when  I  shall  de- 
liver the  deed  to  a  stranger,  I  shall  use  these  or  the  like 
words :  I  deliver  this  to  you  as  my  deed,  and  that  you  shall 
deliver  it  to  the  party  upon  certain  conditions ;  or,  I  de- 
liver this  to  you  a?  my  deed,  to  deliver  to  him  to  whom  it  is 
made,  when  he  comes  to  London :  in  these  cases  the  deed 
doth  take  effect  presently,  and  the  party  is  not  bound  to 
perform  any  of  the  conditions ;  and  upon  the  second  point, 
that  it  must  be  delivered  to  a  stranger,  it  is  also  laid  down 
as  clear,  that  if  a  man  seal  a  deed,  and  deliver  it  to  the 
party  himself  to  whom  it  is  made,  as  an  escrow,  upon  certain 


•  But  it  hath  been  lately  decided  in  the  case  of  Johnson  &*  Co,  against 
Baker,  K.  B.  £a.  Ter.  2  Geo.  4,  that  no  precise  words  are  necessary  to 
make  the  delivery  of  the  deed  an  Escrow,  and  that  it  is  sufficient  if  the 
mutual  understanding  and  agreement  of  the  parties  is,  that  it  shall  remain 
in  the  hands  of  a  third  person,  until  certain  conditions  are  performed.  In 
this  case,  before  the  execution  of  a  composition-deed,  it  was  agreed,  in  the 
presence  of  the  surety  for  the  payment  of  the  composition,  that  it  should 
be  void  unless  all  the  creditors  executed  it ;  and  the  surety  at  the  same 
interview  afterwards  executed  the  deed  in  the  ordinary  way,  without  say- 
ing any  thing  at  the  time  of  execution,  and  the  same  was  then  delivered 
to  one  of  the  creditors,  in  order  that  be  might  get  it  executed  by  the  rest  of 
the  creditors.  To  shew  that  this  was  a  delivery  by  the  defendant  as  his  deed, 
and  not  as  an  escrow,  the  above  passage  in  ShepparcPs  Touchstone  was 
cited.  But  the  court  held  that  this  was  to  be  considered  a  delivery  of  the 
deed  as  an  escrow,  and  that  all  the  creditors  not  having  executed  it,  the 
surety  was  not  bound.     4  Barn,  and  Aid.  440. 
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eondhioBSymdiiscase,  let  the  form  of  words  be  what  it  will, 
die  ddirery  is  abeoliite,  and  tbe  deed  shall  take  effect  as  his 
deed  fHtesendy,  and  the  party  is  not  boond  to  perform  thecon- 
diti<Mi8.  But  in  the  first  cases,  brfore^mentioned,  where  the 
deed  is  deKTered  to  a  stranger,  and  apt  words  are  used  in  the 
defirery  thereof,  it  is  of  no  more  force,  until  the  conditions  be 
performed,  than  if  I  had  made  it,  and  laid  it  by  me,  and  not 
ddrrered  it  at  all ;  and  therefore  in  that  case,  although  the 
party  get  it  into  his  hands  before  the  conditions  be  performed, 
yet  he  can  make  no  nse  of  it  at  all,  neither  will  it  do  him  any 
good ;  but  when  the  conditions  are  performed,  and  the  deed  is 
ddir^ed  over,  then  the  deed  shall  take  as  much  effect,  as  if  it 
loMi  been  deiiyered  immediately  to  the  party  to  whom  it  is 
Bade,  and  no  act  of  God  or  man  can  hinder  or  prevent  this 
c&ct  then,  if  the  party  that  doth  make  it  be  not  at  the 
time  of  making  thereof  disabled.*  He  therefore  that  is 
trosted  with  the  keeping  and  delivery  of  such  a  writing, 
(N^ht  not  to  deliver  it  before  the  conditions  be  performed  .f 
Bat  when  the  conditions  be  performed,  he  ought  not  to  keep 


*  As,  if  an  iDfant  or  woman  covert,  dcIiTcr  a  deed  as  an  escrow  to  a 
stRmger,  and  before  the  conditions  are  performed,  the  in&nt  is  become 
of  age,  or  the  woman  is  become  sole,  yet  the  deed  in  these  cases  is  not 
bccoine  good,  becaose  the  gpant  was  made  during  disabflity.  Skep.  TWA. 
60. 

t  And  if  he  do,  it  will  be  Toid  ;  and  there  must  be  a  secoiid  delivery  of 
the  deed  by  the  party  by  whom  it  was  made,  to  give  effect  to  the  instro- 
ment,  althon^  the  event  upon  which  it  was  to  be  ddivered  over  to  the 
party,  to  whom  it  was  made,  may  have  sabsequently  happened.  This  was 
reently  admitted  in  the  case  of  MoterUy  v.  The  Earl  tf  ^Unr,  Mie» 
Ter.  4  Geo.  4,  where  a  posi  obit  bond  was  esecnted  and  pkced  in  the 
haids  of  a  third  person,  to  be  held  by  him,  and  not  delivered  over  to  the 
obfigee,  until  after  the  death  of  the  party,  npon  whose  decease  the  money 
was  to  be  paid,  and  such  third  person  had  contrary  to  snch  condition 
delifcied  the  bond  over  to  the  obligee,  previous  to  the  death  of  such  party, 
and  where  on  such  event  having  -happened,  the  bond  had  be^  put  in  suit 
withoBt  any  rcdeiivery  by  the  obligor ;  but  whether,  in  this  case,  it  vras 
Slivered  absi^atdy,  or  merely  as  an  escrow,  the  court  held  that  a  jury 
va^  only  to  decide.    3  Dow,  and  Ryl.  878. 
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it,  but  to  deliver  it  to  the  party ;  and  this  deliv^  will  be 
good,  alth'oagh  either  of  the  parties  to  the  deed,  may  happen 
to  die  before  the  conditions  be  performed,  if,  according  to  the 
intent  of  the  party  by  whom  it  was  at  first  delivered,  the  con- 
ditions be  after  performed ;  for,  by  the  performance  of  the 
conditions  it  taketh  its  effect  by  the  fint  ddvotry ;  and  the 
ucond  delivery  is  but  the  execution  and  consummation  of  the 
first  delivery.     Shep.  Touch.  60. 

7.  Regularly  there  cannot  be  two  deliveries  of  one  deed  ; 
for  where  the  first  delivery  doth  take  any  effect  at  all,  the  se- 
cond is  void  ;  but  there  is  a  distinction  herein:  1st,  as  to  deeds 
which  are  void,  and  2dly,  as  to  deeds  which  are  merely  votd-- 
able.  Thus,  where  an  infant,  or  man  by  duress  of  imprisoa- 
ment,  do  make,  seal,  and  deliver  a  deed,  {in  which  cases  the 
deed  is  not  '*  void*^  but  "  voidable,")  and  after  the  infent 
being  of  full  age,  or  the  man  imprisoned  being  «at  large,  do 
deliver  this  deed  again  the  second  time,  this  second  delivery 
is  void.  Shep*  Free.  19.  Touch.  60.  Bro.  Mr.  (Faits  pi. 
28.)     Fin.  Abr.  (Fait  N.)     Roll.  Jbr.  Fait  (N.) 

But  where  the  first  delivery  is  absolutely  *'  void"  and  not 
*'  voidable,''  as  where  a  woman  covert  doth  seal  and  deliver  a 
deed  or  the  like;  and  after  her  husband's  death  she  doth 
deliver  the  deed  again,  in  this  case  the  deed  is  become  good, 
without  re-execution  or  reattestationfirom  that  time;  as  being 
in  point  of  fact  the  time  of  legal  delivery.  Ibid,  and  see 
also  Goodright  v.  Straphan.     Cowp.  Rq).  201. 

So  when  a  deed  originally  good  doth  become  void  by 
matter  ex  po^  facto,  as  by  the  breaking  the  seal,  or  the  like  ; 
and,  as  Mr.  Preston  adds,  with  an  intention  to  cancel  it ;  and 
the  party  to  the  deed  seal  and  deliver  it  again;  by  this 
means  the  deed  is  become  good  again,  or  rather  a  new  deed, 
as  the  party  thereby  adopts  the  writing  as  his  deed.  Shep. 
Free.  19.  Touch.  60. 

The  next  requisite  to  the  validity  of  a  deed  is  the  execu- 
tion of  it ;  but  the  putting  to  or  subscribing  of  the  parly's 
name  or  mark,  to  the  deed  he  is  to  seal,  is  not  essential  ;  for 
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a  deed  may  be  good,  although  the  party  that  doth  teal  it 
doth  never  set  his  name  or  mark  to  it,  so  as  it  be  duly  jeo^ 
ei  wid  ddhend  i  but  it  is  the  best  and  surest  way,  notwith- 
ftaadiiig,  to  hare  the  name  or  mark  of  the  party  subscribed, 
for  by  this  means  the  deed  may  be  better  proved  when  the 
witnesses  are  dead.    Skq>.  Free.  19.     Touch.  60. 

And  wxot^ng  to  Blackstone,  (2  Com.  306,)  it  seems» 
that  since  the  Stat.  29  Car.  II.  c.  3,  the  signing  the  deed  is 
DOW  as  necessary  as  the  sealing;  though  it  hath  beeyi  here* 
tofore  held,  (3  Lev.  1.  Strange  764.)  that  the  one  includes 
the  other. 

Anoth^-  requisite  to  the  validity  of  a  deed,  is  the  attesta- 
tion  or  execution  of  it,  m  the  presence  of  witnesses ;  and  that  it 
be  dniy  stamped :  but  although  a  deed  do  not  appear  to  be 
attested  by  witnesses,  yet  if  it  be  of  30  years  standing,  and 
produced  from  the  prqper  custody,  with  an  accompanying 
possession  according  to  the  deed,  it  proves  its  own  ezecu* 
tion.    2  Black.  307.     Shep.  Touch.  Pres.  ed.  55. 


13. — The  Ground  or  End  of  making  a  Deed,  and  for  whai 

Causes  it  ma^  be  avoided. 

Thk  last  thing  required  in  every  well  made  deed,  is,  that 
it  have  a  good  foundation,  and  be  to  a  good  end,  for  al« 
Aou^  a  deed  have  all  the  qualities  of  a  good  deed  before 
required,  namely,  that  it  be  well  made^  read,  sealed  and  de- 
firered,  yet  it  may  be  void,  or  at  least  voidable,  for  other 
caoses;  as,  where  it  is  injuriously  gotten  by  force,  or 
dishonestly,  by  fraud,  or  by  and  upon  some  corrupt  agree- 
oicnt^:  and,  for  the  opening  hereof,  these  things  are  to  be 


*  Bat  a  man  cannot  plead  non  est  /actum  to  a  deed  obtained  by  dwrut, 
for  it  is  his  deed  at  the  time  of  the  action  brought :  he  may,  however, 
>niid  it  by  a  special  pleading,  with  a  conclusion  of  judgment,  jt  actio. 
5  C».  lig.     9  Inst.  482.    Bac.  Mr.  and  Fisurs  Abr.  tit.  Jhtrtss.     I  Atk. 
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known  :  First,  That  any  deed  of  feofiment,  gift,  grant, 
lease,  release,  confirmation,  or  obligation,  that  is  made  or 
gotten  by  menace  or  duress,*  as  where  one  doth  threaten  an- 
other to  kill  or  maim  him,  if  he  will  not  make  such  a  deed, 
or  doth  imprison  him  till  he  make  such  a  deed,  this  is  not  a 
good  deed  to  bind  the  party  that  made  it ;  and  in  this  case 
to  avoid  such  a  deed  there  must  be  three  things  in  the  case : 
1st,  There  must  be  some  threatening  of  life,  or  member,  or 
imprisonment ;  or  some  imprisonment  or  beating  itself  of  the 
party  that  is  to  make  the  deed ;  for  if  it  be  only  a  threaten- 
ing to  take  or  keep  his  goods,  bum  his  house  or  the  like, 
this  will  not  do  it.  2dly,  It  must  be  a  threatening  or  im- 
prisonment of  the  party  himself  that  is  to  make  the  deed« 
or  of  his  wife  ;  for  if  it  be  a  threat  of  beating  only  of  his 
children,  father,  or  any  other  friend  or  servant,  this  will  not 
make  the  deed  void.  3dly,  The  threatening,  beating,  or  impri- 
sonment, must  be  to  this  end,  and  hereupon  it  must  be  made. 
But  if  a  man  be  arrested,  and  in  prison,  for  good  cause,  and 
then  and  there  make  any  deed  of  conveyance  of  land,  or  of 
obligation  for  money  to  him  at  whose  suit  he  is  in  prison, 
for  his  satisfaction,  and  his  own  enlaigement,  this  is  good 
enough.  Secondly,  A  deed  made  in  pursuit  and  execution 
of  an  usurious  contract,  which  is  such  a  contract  whereupon 
the  lender  is  sure  to  have  in  money  or  money's  worth,  for  the 
loan  of  the  thing  above  the  principal,  more  than  the  lawful 
interest.    Thirdly,  A  deed  made  containing  the  grant  of 


*  A  deed  mi^  also  be  set  aside  in  equity,  where  it  has  been  obtained  by 
misrepresentation,  or  where  there  is  either  tuppressio  vert  or  suggesiio  falsi, 
in  which  cases  it  is  a  constant  rule  of  the  court  to  vacate  the  deed.  1  Fern, 
20.     1  Pere.  fFms-  240. 

But  in  2  Pere,  Wins,  270,  a  distinction  is  taken  between  a  deed  and  a 
will,  obtained  from  a  weak  man  through  misrepresentation ;  for  equity 
will  not  vacate  the  will,  that  being  revocable. 

t  For  if  he  should  suffer  what  he  is  threatened,  he  has  remedy  by  ac- 
tion, and  may  recover  damages  in  proportion  to  the  injury  done  him. 
2  Inst.  483.  Perk.  §  18. 
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any  thing  with  intent  and  of  purpose  to  deceive,  and  defraud 
one  that  shall  afterwards  buy  the  same  thing ;  this  is  void 
as  to  him  that  shall  buy  the  thing.  Fourthly,  A  deed 
made  of  any  thing  with  intent  and  purpose  to  deceive,  and 
defeat  creditors  of  their  just  debts  and  duties,  is  void  as  to 
creditors.*     Shep.  Free.  1 9,  20,  2 1 . 

Also,  although  a  deed  be  well  made  as  to  all  the  particulars 
before  named,  yet  it  may  be  naught,  by  lack  of  some  other 
matter,  as  inrolment,  livery  of  seizin,  attornment,  or  the  like; 
for  where  these  things  are  requisite,  the  deed  of  feofiment, 
bargain,  and  sale,  or  grant,  is  not  good  until  it  be  done,  neither 
for  those  things  that  will  not  pass  without  that  ceremony,  nor 
yet  for  that  which  otherwise,  had  it  been  alone,  might  have 
passed  by  the  deed.    Shep.  Free.  21. 

As  to  the  agreement  and  acceptance  of  him  to  whom  the 
deed  is  made,  this  is  to  be  known : — 1st,  Regularly,  where  a 
deed  is  made  to  a  man  of  any  thing,  without  his  agreement, 
it  is  good,  and  doth  vest  the  thing  in  him  till  disagreement : 
but  when  he  comes  to  know  of  it,  he  may  refuse  it  and  so 
make  the  deed  of  no  force;  as,  where  a  lease  for  years 
of  land,  or  gift  of  goods,  or  an  obligation  is  made  and 
delivered  to  the  use  of  one,  an^  he,  when  it  is  tendered  to 
him,  dpth  refuse  it  and  disagree  to  it,  this  is  void:  but  in 
case  of  estates  of  freehold,  settled  by  deed,  then  in  most 
cases  the  waiver  and  refusal  may  not  by  word  or  deed 
in  the  country  unsettle  it,  but  it  must  be  in  a  court  of 
record.  2nd,  If  the  party  do  once,  by  his  acceptance  and 
agreement  make  the  deed  good,  he  can  never  after  refuse 
it,  and  by  disagreement  make  the  deed  void.  3rd.  When 
once  by  his  refusal  and  disagreement  he  hath  made  the  deed 
void ;  then,  regularly,  he  can  never  after  by  his  agreement 
make  it  good.     Shep.  Free.  22. 

*  Fiaudulent  conveyances  and  gifts  are  only  void  against  purchasers  and 
creditors,  and  shall  bind  the  parties  themselves  and  their  representatives, 
Oo.  Jac.  870,  for  no  man  can  be  allowed  to  allege  his  own  fraud,  to  avoid 
his  own  deed.    2  Bfiom,  and  Aid*  367- 
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It  is  also  to  be  further  observed,  that  a  deed  well  made, 
may  be  marred  by  some  accident  after  it  is  made :  viz.  1st,  a 
deed  well  made,  if  it  be  e^tt  the  sealing  and  delivery  of  it 
altered  by  razure,  interlining,  addition,  drawibg  a  line  through 
the  words,  though  they  be  still  legible,  or  by  writing  new 
letters  upon  the  old  letters  in  any  material  part  of  it,  by  this 
it  is  made  void.*  2nd.  Or  if,  after  the  sealing  and  delivery, 
the  seal  happen  to  be  broken  off  or  utterly  defiu^,  so  thiat 
no  print  thereof  remaineth ;  or  if  it  be  broken  off,  and  glued 
or  sewed  on  again,  or  the  wax  heated  and  put  on  again,  or 
the  label  broken  off  and  sewed  on  again:  by  whatever  means 
this  be,  unless  it  be  by  his  means  that  made  the  deed,  by  this 
the  deed  is  mahred.  3rd.  If  a  deed  be  delivered  up  or  back 
to  him  that  made  it,  to  be  cancelled,  or  it  be  agreed  that  it 
shall  be  so  cancelled,  and  it  be  so,  it  is  made  void;  but  till 
it  be  cancelled,  it  is  in  force.  4th.  A  deed  may  become 
void  by  the  judgment  or  decree  of  a  court  of  judicature  ;i- 
as  where  it  appears  that  such  deed  was  obtained  by  fraud, 
force,  or  other  foul  practice,  or  is  proved  to  be  an  absolute 
forgery.    Shep.  Free.  22, 23.    2  Black.  Com.  308. 

And  it  is  a  constant  rule  in  courts  of  equity,  which  hold 
exclusive  jurisdiction  in  these  matters,  to  avoid  deeds  obtained 


*  For  an  obligation  by  deed  cannot,  after  the  sealing  and  delivery  thereof^ 
be  altered  but  by  deed.     1  Moore,  358. 

fiut  if  tbe  alteration  be  before  the  delivery  of  the  deed,  be  it  whatsoever 
or  by  whomsoever,  it  will  not  hurt  the  deed.    Shep.  Touch.  6q. 

And  a  deed  made  with  blanks,  and  afterwards  filled  up  and  delivered  by 
the  agent  of  the  party,  is  good.    1  Ami.  289  n- 

t  But  the  cancelling  of  a  deed  will  not  divest  property,  which  has  once 
/rested,  by  transmutation  of  possession  under  the  deed ;  at  ifthejieoffec  or 
grantBe  hath,  since  the  sealing  and  deUvery  qfthe  deed,  passed  his  estate  and 
interest  to  another  for  a  valuable  consideration.    3  Ter.  Rep.  156. 

And  so  it  is,  with  respect  to  a  deed  fraudulent  in  its  creation,  which 
may  become  good  by  matter  ex  post  facto,  as  where  a  fraudulent  feoffment 
is  made,  and  the  feoffee  afterwards  makes  a  feofTuient  to  another  for  a  va- 
luable consideration,  the  latter  shall  hold  against  such  fraudulent  feoffee 
and  all  ethers.     1  Sid.  134. 
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under  any  soch  circamstaDces.  1  Vem.  32.  1  Lev,  101.  2  Eq. 
Abr.480. 

Bat  the  loss  or  acadenial  destrucHon  of  a  deed  will  not  avoid 
or  defeat  the  effect  thereof;  for  in  cases  of  great  and  notori- 
ons  extremity,  which  have  occasioned  the  loss  or  destruction 
of  the  deed,  as  by  casualty  of  fire,  or  the  like,  in  that  case, 
he  who  suffers  so  great  a  loss  may  be  permitted  upon  the 
general  issue,  to  prove  the  deed  in  evidence  to  the  jury  by 
witnesses,  in  order  that  sLffliction  may  not  be  added  to  affic- 
tion.    10  Co.  92  b. 

A  lost  deed,  or  a  deed  accidentally  destroyed,  may  be 
proved  by  circumstances,  first  shewing  that  it  once  existed, 
and  that  it  cannot,  under  such  circumstances,  be  come  at ; 
and  in  the  next  place  proving  the  uses,  which  may  be  done 
by  reading  the  draft  of  the  deed,  supported  by  strong  evi-* 
dence.     1  Fes.  389, 505.    Jmb.  247. 

But  on  a  bill  to  supply  the  loss,  though  a  strong  case  may 
be  made  out  by  the  depositions,  for  making  an  immediate 
decree,  yet  a  trial  at  law  must  be  directed,  if  the  defendant 
insists  on  it ;  but  courts  of  law  will  always  admit  the  depo- 
sitions of  the  witnesses  in  equity  to  be  read.  And  in  the  case 
of  the  casual  destruction  or  loss  of  a  deed,  the  evidence  is  the 
same  in  equity  as  at  law.    1  Fes,  235.    2  Fes.  333. 
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CHAP.  II. 

A  GENERAL  PRECEDENT,  SHEWING  THE  ORDERLY 
PARTS  OF  EVERY  KIND  OF  CONVEYANCE.* 


Having,  in  the  preceding  Chapter  shewn  the  nature  and 
effect  of  Deeds  in  general,  it  is  proper  to  illastrate  the  rules 
there  laid  down,  by  giving,  in  one  general  practic&l  form,  a 
view  of  all  the  component  parts  of  a  Deed  ;  and  this  will  be 
done  in  the  following  order,  viz. — 

1 .  As  to  the  date  of  the  deed,  and  description  of  the 

parties. 

2.  As  to  the  recitals. 

3.  The  witnessing  part,  and  consideration  of  the  deed. 

4.  The  grant  and  conveyance,  or  operative  part  of  the 

deed. 

5.  The  description  of  the  parcels. 

6.  The  exceptions. 

7.  The  habetiduni. 

8.  The  warranty;  and, 

9.  The  covenants. 


*  The  GREAT  PRBCSDBNT,  Serving  for  most  kinds  of  conveyances,  as 
Shtppard  terms  it,  is  contained  in  the  third  Chapter  of  bis  "  Precedent  of 
Precedents ;"  but  from  the  great  alterations  that  have  since  taken  place,  in 
the  form  and  mode  of  conveying  every  species  of  property,  this  has  be- 
come wholly  defective:  it  is  therefore  here  intended  to  give  one  general 
precedent  upon  Sheppard^s  plan,  and  upon  such  principles  as  have  of  late 
years  been  adopted  by  the  most  eminent  in  the  art  and  science  of  con- 
veyancing. 
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I. 

OF  THE  DATE  OF  A  DEED,  AND  THE  ORDER  IN 
WHICH  THE  PARTIES  OUGHT  TO  BE  NAMED  AND 
DE8CRIBRD  THEREIN. 

Vendor  to  a  Purchater. 

This  indenture*  of made  ,the day  of  •« 

in  the  —  year  of  the  reign  of  our  sovereign  lord  George 
the  Foarth,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  King,  Defender  of  the  Faith,  and 

in  the  year  of  our  Lord Between  (the  vendor)  of 

of  the  one  part,  and  (the  purchaser)  of of  the 

other  part. 

Vendor  and  Wife  to  a  Purchaser. 

Between  (the  vendor)  of and  A.  B.  his  wife,  of 

the  one  part,  and  (the  purchaser)  of of  the  other  part. 

Vendor  to  a  Purchaser y  and  Trustee  to  prevent  Dower. 

^Between  (the  vendor)  of of  the  first  part,  (the 

purchaser)  of  ■  of  the  second  part,  and  A.  B.,  a  trustee 

named  and  appointed  by  and  on  the  behalf  of  the  said 
(mtrchaser),  for  the  purposes  hereinafter  expressed,  of  the 
tliird  part. 

A  Corporate  Body  to  a  Purchaser. 

Between  the  mayor  and  commonalty  and  citizens  of 

the  City  of  London,  (or  as  the  case  may  be)  of  the  one  part, 

A.  B.  01  an  attorney  or  agent  appointed  by  and  on 

the  behalf  of  the  said  mayor  and  commonalty  and  citizens, 
for  the  purpose  hereinafter  mentionjedf,  of  the  second  part, 
and  (this  purchaser)  of « —  of  the  third  part. 

J  Tenant  in  Tail,  to  a  Tenant  to  the  precipe  and  a  Purchaser. 

— —Between  (the  vendor,  the  tenant  in  tail)  of — -  of 

the  first  part,  A.  B.  (the  tenant  to  the  pracipe)  of of 


•  If  there  are  more  than  two  parties,  say  this  iirDBirruRB  of  three 
paits  (or  as  the  case  may  he}  made,  &c. 

+  A  corporation  cannot  pass  a  freehold  estate  by  any  other  means  than 
by  livery  and  seizin,  through  the  medium  of  an  attorney,  though  they 
may  take  a  conveyance  in  fee  by  deeds  of  lease  and  release. 
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the  second  part,  and  C.  D.  {the  purchaser  and  demandant) 
of 9(  the  thiid  part. 

A  Vendor  to  two  or  more,  as  joint  Tenants^  or  Tenants  in 
common,  or  as  Trustees  for  Purchase. 

Between  {the  vendor)  of of  the  one  part,  and 

A.  B.  of and  C,  D.  of {the purchasers)  of  the 

other  part. 

7W  or  more  Vendors,  as  joint  Tenants,  or  Tenants  in  common, 

or  Coparteners,  to  a  Purchaser. 

-Between  A.  B.  of and  C.  D.  of {the 


vendors)  of  the  one  part,  and  {the  purchaser)  of of  the 

other  part. 

« 
jd  Vendor  and  his  Trustee,  for  preventing  Dower  to  a 

Purchaser, 

-Between  {the  vendor)  of of  the  first  part,  A.  B. 


of {the  vendors  trustee)  of  the  second  part,  and  {the 

purchaser)  of of  the  third  part. 

A  Mortgagee  and  Mortgagor,  to  a  Purchaser. 
•Betw,een  {the  mortgagee)  of  — ■. of  the  first  part. 


{the  mortgagor  and  vendbr)  of of  the  second  part,  and 

{the  purchaser)  of of  the  third  part. 

A  Debtor  to  Trustees  for  Sale,  for  the  benefit  of  Creditors. 

Betwee;^  {the  debtor  or  debtors)  of of  the  first 

part,  {the  trustees)  of creditors  of  the  said  (debtor  or 

debtors),  and  also  trustees  nominated  and  appointed  for  and  in 
the  behalf  of  themselves  and  other  the  creditors  of  the  said 
{debtor  or  debtors),  for  the  purposes  hereinafter  expressed  and 
mentioned,  of  the  second  part,  and  the  several  other  persons 
creditors  also  of  the  said  {debtor  or  debtors),  whose  bands  and 
seals  are  hereunto  set  and  subscribed,  of  the  third  part. 

The  Trustees  for  Sale,  and  Owner  of  the  Inheritance,  to 

a  Purchaser. 

Between  {the  trustees)  of of  the  first  part,  {the 
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mmer)  of of  the  second  part,  and  (the  putduuen)  of 

of  the  third  part. 

o». 


-Between  {fhe  trustees  of  a  marriage  seiilemeni)  of 


of  the  fii8t  part,  {the  tenants  for  life  or  other  celles  que  trusts,) 

of of  the  second  part,  and  {the  purchaser)  of 

of  the  third  part. 

A  Mortgagee,  Trustees  for  Sale,  and  Owner,  to  a  Purchaser. 
Between  {the  mortgagee)  of of  the  first  part,  {the 


trustees)  of of  the  second  part,  {the  owner)  of 

of  the  third  part,  and  {the  purchaser)  of of  the  fourth 

part* 

m 

Assignees  of  a  Bankrupt  and  the  Bankrupt  to  a  Purchaser, 

Between  (the  assignees)  of of  the  first  part,  {the 

banknqft)  of of  the  second  part,  and  {the  purchaser)  of 

of  the  third  part. 


A  Mortgagee,  the  Assignees  of  a  Bankrupt  Mortgagor,  and 

the  Bankrupt,  to  a  Purchaser. 

-Between  {the  mortgagee)  of of  the  first  part»  {the 


asagnees)  of  of  the  second  part,  {the  bankrupt 

gB^or)  of of  the  third  part,  and  {the  purchaser)  of 

of  the  fourth  parL 

A  Fendor  and  his  Trustee  for  preventing  Dower,  to  a  Pur- 
chaser and  his  Trustee. 

^Between  {the  vendor)  of of  the  first  part,  {vendor's 

trmstee)  of of  the  second  part,  {the  purchaser)  of 

of  the  third  part,  and  A.  B.  of (a  trustee  named  and 

appointed  by  and  on  behalf  of  the  said  {purchaser)  for  the 
pnrposes  hereinafter  expressed  and  declared)  of  the  fourth 
part 


A  Man  and  his  Wife  to  a  Purchaser  and  his  Trustee,  for 

preventing  Dower, 

-Between  {the  vendor)  of and  C.  his  wife,  of  the 

first  part,  {fhe  purchaser)  of of  the  second  part,  and 

A.  B.  of (a  trustee  named,  &c.)  of  the  third  part. 

F  2 
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Frwn  Trustees  empowered  to  sell,  to  Tn^ees  empowered  to, 

purchase. 

■Betw  een  (the  trustees  for  sale)  of of  the  one  part. 


and  (the  trustees  jfbr  purchase)  of of  the  other  part. 

From  a  Mortgagor  to  a  Mortgagee. 

Between  (fhe  mortgagor)  of — : of  the  one  part,  And 

{the  mortgagee)  of of  the  other  part ; — [or  amy  other 

necessary  parties  according  to  the  state  of  the  titles  and  as  if  it 
were  an  absolute  and  unconditional  conveyance."] 

Necessary  Parties  to  a  Marriage  Settlemhtt. 
■Between  (the  intended  husband)  of  the  first  part,  (the 


intended  wife)  of  the  second  part,  (the  trustees  to  the  uses  of  the 
intended  settlement)  of  the  third  part,  {the  trustees  for  a  temi  to 
secure  an  annuity  or  pin  money)  of  the  fourth  part,  and  (the 
trustees,  for  a  longer  term,  to  secure  jointure,  ana  raise  portions 
for  younger  children)  of  the  fifth  part. 

Or  where  the  Estates  are  of  small  value y  or  Leaseholds,  or 

Monies  in  the  Funds. 

Between  (intended  husband)  of  the  first  part,  (intended 


wife)  of  the  second  part,  and  Kfhe  trustees)  of  the  third  part. 

In  a  Deed  of  Separation. 

Between  (the  husband)  of  the  first  part,  (the  wife)  of  the 

second  part,  and  (the  trustees)  of  the  third  part. 

II. 

AS   TO    THE    RECITALS. 

After  the  date  of  the  Deed,  and  the  description  of  the  par- 
ties, the  Recitals  follow:  and  in  regard  to  the^e  preliminary 
recitals,  much  must  depend  upon  the  state  of  the  title,  and 
rights  and  interests  of  the  parties:  in  framing  these  recitals 
great  perspicuity  is  therefore  requisite,  and  the  following 
are  the  forms  generally  used  by  .the  most  experienced  prac- 
titioners. 

Recital  thai  the  Grantor  is  seized  in  Fee* 

Whbkeas  the  said  (vendor)  is'seized  in  his  demesne  as  of 
fee  of  and  in  the  several  pieces  or  parcels  of  ground,  and  the 
messuages  or  tenements  thereon  erected  and  built,  which  are 
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hereinafter  more  fuljy  described,  and  intended  to  be  hereby 
gfaoted  and  released. 

That  tie  GranUe  hath  agreed  to  purchase. 

And  whekeas  the  said  (purchaser)  hath  contracted  and 
agreed  with  the  said  (vaidor)  for  the  absolute  purchase  of  the 
iee  simple  and  inheritance  of  and  in  the  said  pieces  or  parcels 
of  land,  messuages  or  tenements,  and  premises,  at  or  for  the 

price  or  sum  of  £ free  from  all  incumbrances,  except 

the  several  leases  made  thereof  by  the  said  (vendor,)  which  are 
hereinafter  mentioned  and  excepted. 

OH, 

Wbkkbas  the  said  (veador)  being  seized  in  his  demesne  as 
of  fee  of  the  lands  and  hereditaments  hereinafter  described^ 
hath  contracted  with  the  said  (fmrchaser)  for  the  sale  to  him 

thereof,  at  or  for  the  price  or  sum  of  £ and  the  same 

are  now  intended  to  be  enfeoffed  and  conveyed,  \pr,  granted 
and  rdeaaed,  conveyed  and  assured,  as  the  case  may  be^  to 
him  the  said  (maxhaser)  and  his  heirs,  in  the  manner  herein- 
after expressed. 

Recital  of  a  Bargain  and  Sale,  or  Lease  for  a  Year,  to 
precede  the  witnessing  piurt  of  the  Kelease.* 

Amd  whereas  in  pursuance  and  part  performance  of  the 
aid  contract  for  the  purchase  of  the  said  messuages,  lauds, 
tenemeots  and  hereditaments,  the  same  are  now  in  tlie  actual 
possession  of,  or  otherwise  legally  vested  in  the  said  (pur- 
diaser,}  by  virtue  of  a  bargain  and  sale  to  him  thereof  made 
by  the  said  (vendor,)  in  consideration  of  lOs*  by  indenture 
bearing  date  the  day  next  before  the  day  of  the  date  of  these 
presents  for  one  whole  year,  commencino^  from  the  day  next 
before  the  day  of  the  date  of  the  iiame  indenture  of  bargain 
and  sale,  and  by'  force  of  the  statute  made  for  transferring 
Dies  into  possession. 

Recital  of  Indentures  of  Lease  and  Release,  Contract  of 
Pmrchase — and  that  the  Premises  are  to  be  conveyed  so 
as  to  prevent  Dower. 

Whbekas  by  indentures  of  lease  and  release,  bearing  date 

*Tlie  mofi  derical  mode  of  irfcrring  to  a  haigain  and  sale  would  be  by 
a  direct  recital  thereof,  as  in  2  Bridgm.  Con.  1 10;  but  this  is  not  observed 
in  BoderD  practice,  it  having  been  long  costomary  to  insert  this  reference 
2fier  the  words  of  grant,  and  before  the  pareels,  by  the  words  **imhis  acimml 
P^tieimm  mam  hdng^  CsTc";  or  ioiineoiately  after  the  description  of  the 
puceb,  as  in  Horseman  and  other  books,  by  the  words  "  all  which  heretH^ 
icmenigf  fsfc,  me  now  in  the  achial  pouession  of  the  Moid ,  fSte.** 
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leipectively  on  or  at  the and '.days  of which 

were  in  the  year  of  our  Lord and  made  ot  expressed  to 

be  made  between.  See.  the  messuages,  lands,  and  heredita^ 
ments  hereinafter  described  and  mentioned  to  be  hereby 
enfeoffed,  [pr^  granted  and  released,  as  the  case  may  be,"]  were 
for  the  valuable  considerations  therein  mentioned,  conveyed 
and  assured  unto  and  to  the  use  of  the  said  {vendor)  and  his 
heirs;  and  whereas  the  said  {purchaser)  hath  contracted  with 
the  said  {vendor)  for  the  absolute  purchase  of  the  same  here- 
ditaments, free  from  incumbrances,  (other  than  as  hereinafter 

mentioned,)  at  and  for  the  price  or  sum  of  £ and  in 

order  to  prevent  any  title  of  or  to  dower  accruing  to  the  present 
or  any  future  wife  of  the  said  {purchaser)  in  respect  of  the  said 
hereditaments,  he  has  requested  that  the  same  may  be  con- 
veyed to  him  and  his  heirs  in  the  manner  hereinafter  expressed. 

Of  a  Sale  by  Auction. 

Anbwkereas  the  said  messuages,  lands,  hereditaments, 

and  premises  were  put  up  to  sale  by  public  auction,  at 

on  the  — day  of now  last  past,  and  the  said 

{purchaser)  having  attended  at  such  sale  and  bid  the  sum 

of for  the  purchase  thereof,  he  was  then  and  there 

declared  to  be  the  highest  bidder,  and  became  the  purchaser 
of  the  same  at  the  said  sum  of . 

Of  a  Sale  before  a  Master, 

An*  owHERBAsbya  decree  or  decretal  order  of  his  Majesty's 
High  Court  of  Chancery,  (or,  of  his  Majesty* s  Court  of  Ex- 
chequer, at  Westminster,  as  the  case  may  be,)  bearing  date  the 

'—  day  of- and  made  in  a  certain  cause  then  and 

now  there  depending,  in  which  the  said was  plaintiff^ 

and defendant,  it  was  amongst  other  things  ordered 

and  decreed  that  the  said  messuages,  lands,  and  heredita- 
ments should  be  sold,  with  the  approbation  of ,  one 

of  the  Masters  of  the  said  Courts  to  the  best  purchaser  or 
purchasers  that  could  be  procured  for  the  same,  to  be  allowed 
of  by  the  said  Master,  and  that  all  necessary  and  proper  parties 
should  join  in  the  conveyance  thereof,  in  such  manner  as  the 
said  Master  should  direct:  And  wheeeas  in  pursuance  of 
the  said  decree  or  decretal  order,  the  said  messuages,  lands, 

and  hereditaments  were  put  up  to  sale,  on  the day  of 

now  last  past,  before  the  said at in 

one  lot  or  parcel,  {or,  in  several  lots  or  parcels,  as  the  case  may 
he,)  at  which  sale  the  said  {purchaser)  became  and  was  declared 
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the  highest  bidder  and  the  purchaser  thereof  (or  of  lot ) 

at  the  sam  of  <£ .     And  the  said'  Master  by  his  report 

made  in  the  same  cause,  bearing  date  the day  of 

last  past,  certified  and  allowed  the  said  (purchaser)  to  be  the 

parchaser  thereof  at  the  said  sum  of£ [upon  his  making 

a  deposit  of  £ in  part  of  the  said  purchase-money,*  as 

directed  in  that  behalf  by  the  said  in  part  recited  order  of 

the  said day  of "] :  Anj)  whereas  in  conformity 

to  the  said  last>-mentioned  older,  the  said  (purchaser)  on  the 

day  of-: now  last  past,  paid  into  the  Bankt  as 

a  deposit,  and  in  .part  payment  of  the  said  purchase-money, 

the  sum  of  £ to  be  there  placed  to  the  account  of  the 

accountant-general  of  the  said  Court  of  Chancery,  to  the 
credit  of  the  said  cause :  And  whereas  by  an  order  of  the 

said  Court,  bearing  date  the day  of the  report 

of  the  said  Master  was  confirmed  Nisi,  and  by  a  subsequent 

order  of  the  same  Court,  bearing  date  the day  of 

then  next  following,  the  said  order  was  made  absolute, 

and  the  said  (purchaser)  declared  and  established  the  pur- 
chaser of  the  said  hereditaments,  at  the  aforesaid  sum  of 

£ and  all  necessary  and  proper  parties  were  thereby 

directed  to  join  in  the  conyeyance  thereof;  which  said  conyey- 
aoce  was  to  be  settled  by  the  said  Master,  in  case  the  said 
parties  should  differ  about  the  same :  Andwherbas  the  said 
(purchaser)  in  further  conformity  to  the  said  order,  hath  on 
the  day  of  the  date  hereof,  in  like  manner  paid  into  the  Bank, 

the  further  sum  of  £ being  the  residue  and  in  full  of 

the  said  purchase-money  for  the  said  hereditaments,  and  is 
desirous  of  having  the  same  9onyeyed  to  him  and  his  heirs, 
in  the  manner  hereinafter  expressed :  Anh  whereas  the  said 
Master  hath  perused  and  approved  of  these  presents,  engrossed 

on skins  of  parchment,  and  also  the  indenture  of  bargain 

and  sale  for  a  year,  hereinafter  recitod  or  referred  to,  en^oss- 
ed  upon  one  skin  of  parchment,  and  in  testimony  of  his  ap- 
probation of  the  same  respectively  has  set  his  name  in  the 
ina^n  of  each  of  the  skins  of  these  presents,  and  also  in  the 
maigin  of  the  said  indenture  of  bargain  and  sale. 


*  In  sales  before  a  Master,  the  payment  of  a  part  of  the  purchase-monej, 
by  way  of  deposit,  is  not  always  required,  in  which  case  ttie  words  within 
brackets  will  of  eoone.be  omitted. 

t  The  payment  of  the  purchase-money  into  the  Bank,  must  be  in  tlie 
name  of  the  accountant-general  of  the  Court  of  Chancery,  when  the  sale 
is  directed  by  that  Court ;  and  when  the  sale  Is  made  by  the  direction  of 
the  Court  of  Exchequer,  the  purchase-money  must  under  the  Stat.  I  Geo. 
4,  c  35,  be  now  paid  into  the  Bank  in  the  name  of  the  accountant-general 
of  that  Court,  an  officer  newly  created  by  this  statute. 
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'RecUalof  a  Power  of  Appointment. 

Whereas  by  indentures  of  lease  and  release,  bearing  date 

respectively  the and days  of which  were 

in  the  year  of  our  Lord  — ,  the  release  being  of 

parts,  and  made  or  expressed  to  be  made  between,  8cc» 
the  lands  and  hereditaments  hereinafter  described,  and  in- 
tended to  be  by  these  presents  appointed  and  conveyed, 
were  amongst  other  lands  or  hereditaments  therein  described, 
{or  as  the  case  is,)  conveyed  and  assured,  and  now  stand  li« 
mited  to  the  use  of  such  person  and  persons  for  such  estate 
and  estates,  interest  and  interests,  [and  in  such  parts,  shares,' 
and  proportions,]  and  to  and  for  such  ends,  interests,  and 
purposes,  [and  upon  such  trusts,  and  charged  and  chargeable 
m  such  manner,  whether  absolutely  or  conditionally,  and  sub- 
ject to  such  powers  of  revocation  and  new  appointment,  and 
other  powers,  provisoes,  conditions,  restrictions,  limitations, 
declarations,  and  agreements,]  as  the  said  {vendor)  at  any  time 
or  times,  and  from  time  to  time  by  any  [deed  or  deeds]  instru* 
ment  or  instruments  in  writing,  to  be  by  him  sealed  and  deli- 
vered in  the  presence  of,  and  attested  by  two  or  more  credible 
witnesses,  [or  by  his  last  will  and  testament  in  writing,  or  any 
codicil  thereto  to  be  by  him  signed  and  published  in  the  pre- 
sence of  and  attested  by  three  or  more  witnesses,]  should 
direct,  limit,  or  appoint  the  same,  and  in  default  of,  and  un- 
til such  direction,  limitation,  or  appointment  should  be  made, 
[and  when  and  as  any  estate  or  estates,  interest  or  interests, 
thereby  directed,  limited,  or  appointed,  should  end  or  deter- 
mine,,and  in  the  mean  time  subject  thereto,  and  as  to  such 
part  or  parts  of  the  same  lands  and  hereditaments,  and  all 
such  estate  and  estates,  interest  and  interests  respectively  of 
which,  no  direction,  limitation,  or  appointment,  should  be  so 
or  otherwise  effectually  made,]  to  the  use  of  the  said  {vendor) 
for  and  during  the  term  of  his  natural  life,  and  from  and 
after  his  decease  to  the  use  and  behoof  of  the  right  heirs  of 
the  said  {vendor)  for  ever. 

OR, 

Whereas  by  indentures  of  lease  and  release,  bearing 

date  respectively  on  or  about  the day  of i*-,  whicn 

was  in  the  year  of^our  Lord  ,  the  release  being  of 

parts  and  nmde  or  expressed  to  be  made  between, 

&c.  the  messuages,  lands,  tenements,  and  hereditaments 
hereinafter  described,  and  intended  to  be  by  these  presents 
limited  and  appointed,  granted  and  released,  were  conveyed 
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and  assured  to  the  use  of  such  person  and  persons,  for  such 
estate  and  estates,  interest  and  interests,  and  to  and  for  soch 
ends,  intents  and  purposes,  *and  upon  such  trusts,  and  sub- 
ject to  such  powers,  pro? isoes,  conditions,  restrictions,  limita- 
tions, declarations,  and  directions,  as  the  said  (vendor)  should 
at  any  time  or  times,  by  any  deed  or  deeds,  instrument  or 
instruments  in  writing  to  be  by  him  sealed  and  delivered  in 
the  presence  of  and  attested  by  two  or  more  credible  wit- 
nesses, direct,  limit  or  appoint,  and  in  default  of,  and  until 
such  direction,  limitation  or  appointment  should  be  made, 
and  when,  and  as  any  estate  or  estates,  interest  or  interests, 
thereby  directed,  limited,  appointed  or  created,  should  deter- 
mine, and  in  the  mean  time  subject  thereto,  and  as  to  such 
part  or  parts  of  the  same  messuages,  lands,  tenements  and 
hereditaments,  and  all  such  estate  and  estates,  interest  and 
interests  therein  respectiyely,  of  which  no  direction,  limita- 
tion, or  appointment,  should  be  effectually  made,  to  the  use  of 
the  said  {vendor)  and  his  assigns,  during  the  term  of  his 
natural  life,  with  remainder  to  tne  use  of  the  said  (trustee)  his 
executors  and  administrators  during  the  life  of.  the  said  (ven- 
dor), but  in  trust  for  the  said  (vendor)  and  his  assigns,  vnth  re- 
mainder to  and  for  the  absolute  use,  benefit,  and  behoof  of 
the  said  (vendor)  his  heirs  and  assigns  for  even  And 
WHEREAS  the  said  (vendor)  hath  not  at  any  time  heretofore 
exercised  the  power  of  appointment  so  given  or  reserved  to 
him  of  and  in  respect  of  the  said  hereditaments  and  pre- 
mises in  and  by  the  said  in  part  recited  indenture  of  re- 
lease, but  the  same  and  every  of  them  still  remain  and 
stand  limited  to  the  uses  therein  expressed. 

Recital  of  a  Contract  for  the  Purchase  of'  Copyhold  Lands, 

Wheeeas  the  said  (purchaser)  hath  contracted  and 
agreed  with  the  said  (vendor)  for  the  absolute  purchase  of  the 
customary  or.  copyhold  lands  and  hereditaments  hereinafter 
described,  free  from  incumbrances,  (other  than  as  herein- 
after is  mentioned>  at  and  for  the  price  or  sum  of  £ . 

Or,  if  the  Purchase  be  of  Freehold  and  Copyhold  Lands. 

Whereas  by  indentures  of  lease  and  release,  bearing  date 

respectively  on  or  about  the and  -^ —  days  of — 

which  were  in  the  year  of  our  Lord  ,  and  made  or 

expressed  to  be  made  between  A.  B.  therein  named  and 

described  to  be  of &c.  and   by  a  certain  surrender 

made  on  or  about  the day  of r^ —  which  was  in  the 
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year  of  our  Lord. « and  in  pursuance  of  a  covenant  for 

that  purpose  contained  in  the  said  indenture  of  release,  the 
several  freehold  and  copyhold  messuages,  lands,  tenements, 
and  hereditaments  hereinafter  described,  and  intended  to  be 
hereby  respectively  granted  and  released,  and  also  surren- 
dered pursuant  to  the  covenant  for  that  purpose  hereinafter 
contained,  were  severally  conveyed  and  assured  according 
to  the  respective  qualities  of  the  said  several  hereditaments 
unto  and  to  the  use  of  the  said  (vendor),  his  heirs,  and  as- 
signs, [and  then  recite  the  contract  of  purchase  in  the  usual 
form.] 

Recital  that  the  Vendor  is  seized  of  a  Moiety  or  other 

portion  of  the  Estate, 

Whereas  the  said  {vendor),  by  force  and  virtue  of  divers 
acts  and  other  assurances,  valid  and  effectual,  or  otherwise 
operative  in  law/  is  now  lawfully,  rightfully,  and  absolutely 
seized  in  his  demesne  as  of  fee,  in  his  own  right  and  to  his 
own  use,  of  one  full,  equal,  and  undivided  moiety  or  half 
part  {as  the  case  may  be)  of  and  in  the  messuages  or  tene- 
ments, hereditaments  and  premises  hereinafter  described^ 
and  intended  to  be  hereby  granted  and  released;  And  being 
desirous  of  disposing  of  his  said  moiety  or  half  part  (pr 
as  the  case  is)  of  and  in  the  same  messuages  or  tenements, 
hereditaments  and  premises,  the  said  {purchaser)  hath  con- 
tracted and  agreed  with  him  for  the  purchase  thereof  at  and 
for  the  price  or  sum  of  £ . 

Recital  that  the  Vendor  is  seized  of  a  Remainder  or 

Reversion.  *" 

Whereas  A.  B.  late  of ,  in  the  county  of , 

by  his  last  will  and  testament  in  writing,  bearing  date  the 
day  of in  the  year  of  our  Lord  -^ ,  signed, 

fmblished,  and  attested  in  such  manner  as  is  by  law  required 
or  the  passing  of  real  estates  of  inheritance  by  devise,  gave 
and  devised  (amongst  other  hereditaments  therein  mentioned) 
the  several  messuages,  lands,  tenements,  and  hereditaments 
hereinafter  described,  unto  C.  D.  therein  mentioned  to  be 
of«  &c.  for  and  during  the  term  of  his  natural  life,  without 
impeachment  of  waste  (other  than  wilful  and  destructive 
waste)  and  from  and  immediately  after  the  decease  of  the 

•  If  needful,  add,  "  and  in  particular  by  force  and  virtue  of  certain 
indentures  of  lease  and  release,  bearing  date  respectively,''  or  as  the  case 
may  be. 
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said  C.  D.  the  said  testator  gave  and  devised  all  and  singular 
the  same  messuages,  lands,  tenements,  and  hereditaments 
unto  the  said  (vendor),  his  heirs  and  assigns  for  erer:  And 
WHEREAS  the  said  {testator)  hath  since  departed  this  life 
without  revoking  or  sdtering  his  said  will,  (leaving  the  said 
C.  D.  htm  surviving,  and  who  is  still  living,)  and  without 
having  sold  the  said  messuages,  lands,  tenements,  and  here- 
ditaments, or  any  of  them,  in  his  life-time,  or  in  any  other 
manner  disposed  thereof^  except  by  his  said  will  as  aforesaid : 
And  vithereas  soon  after  the  decease  of  the  said  (testator) 
bis  said  will  was  duly  proved  in  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury  by  the  executors  therein 
named,  as  by  the  said  will  now  remaining  in  the  said  court, 
or  the  probate  copy  thereof^  reference  being  thereunto  had» 
will  more  fully  appear:  And  whereas  the  said  (purchaser) 
hath  contracted  with  the  said  (vendor)  for  the  absolute  pur- 
chase of  the  remainder  or  reversion  in  fee  simple,  of  the 
said  messuages,  lands,  tenements,  and  hereditaments,  free 
from  incumbrances  (other  than  as  hereinafter  is  mentioned^, 
to  take  effect  in  possession  upon  the  determination  of  the 
estate  for  life  of  the  said  C.  D.  at  and  for  the  price  or  sum  of 

£ ,  and  the  same  are  now  intended  to  be  conveyed  ia 

manner  hereinafter  expressed. 

.<• 
Recital  of  a  Mortsage  in  Fee,  on  a  Release  or  Conveyance 

of  the  Equity  of  Redemption. 

Whereas  by  indentures  of  lease  and  release,  bearing  date 

respectively  on  or  about  the and  days  of 

which  were  in  the  year  of  our  Lord ,  and  made  or  ex- 
pressed to  be  made  between  the  said  (vendor)  of  the  one 
part,  and  the  (mortgagee)  therein  described  to  be  of,  8cc.  of 
the  other  part,  the  said  (vendor)  in  consideration  of  the  sum 

of  £ in  the  said  indenture  of  release  expressed  to  be 

then  advanced  to  him  by  the  said  (mortgagee)  by  way  of 
loan  and  at  interest  after  the  rate  therein  mentioned,  ^nted, 
released,  and  conveyed  unto  and  to  the  use  of  me  said 
(mortgagee)  and  his  heirs,  the  several  messuages,  lands, 
and  hereditaments  hereinafter  particularly  described,  sub- 
ject, nevertheless,  to  a  proviso  and  agreement  in  the  said 
indenture  or  release  contained,  that  if  the  said  (vendor)  his 
heirs,  executors,  administrators,  or  assigns,  or  any  or  either 
of  them,  should  pay  or  cause  to  be  paid  unto  the  said  (mort* 
gogee),  his  executors,  administrators,   or  assigns,  the  said 

sum  of  £ — ' with  interest  for  the  same  after  the  rate  of 

£5.  per  cent,  per  annum,  on  the  day  of next  en- 
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duing  the  date  thereof,  he  the  said  (mortgagee),  his  heirs, 
executors,  administrators,  or  assigns,  should  and  would, 
upon  the  request  and  at  the  costs  and  expense  of  the  said 
(vendor),  his  heirs,  executors,  administrators,  or  assigns,  re- 
convey  and  assure  all  and  every  the  said  lands,  messuages,  and 
hereditaments  unto  and  to  the  use  of  the  said  (vendor),  bis 
heirs  or  assigns,  or  unto  and  to  and  for  the  use  of  such 
other  person  or  persons,  and  in  such  manner  as  he  or  they 
should  direct  in  that  behalf,  free  from  all  intermediate  in- 
cumbrances, created,  occasioned,  or  suffered  by  him  the  said 
(mortgagee),  his  heirs  or  assigns,  (as  by  reference  to  the  said 
hereinbefore  in  part  recited  indenture  of  release  will  more 

fully  appear) :  And  whereas  the  said  sum  of  £ was 

not  paid  to  the  said  (mortgagee)  at  the  day  and  time  limited 
for  that  purpose  in  the  saia  in  part  recited  indenture,  where- 
by the  estate  and  interest  of  the  said  (mortgagee)  in  the  said 
hereditaments  became  absolute  at  law,  but  subject  never- 
theless to  redemption  in  equity:  And  whebeas  there  is 
now  due  and  owing  to  the  said  (mortgagee),  upon  the  said  in 

part  recited  mortgage,  the  sum  of  £ — ,  (that  is  to  say) 

the  said  principal  sum  of  £ ,  and  the  further  sum  of 

£ for  interest  thereupon:    And   whereas  the  said 

(purchaser)  hath  contracted  with  the  said  (vendor)  for  the 
absolute  purchase  of  the  equity  of  redemption  of  him  the 
said  (vendor),  of  and  in  the  said  messuages,  lands,  and  he- 
reditaments, at  the  sum  of  J^ ;  and  the  same  is  now 

intended  to  be  conveyed  and  assured  to  him  in  the  manner 
hereinafter  expressed. 

Or  where  it  is  intended  to  be  a  conveyance  of  the  entire  Estate 
from  the  Mortgagor  and  Mortgagee  to  a  Purchaser,  instead 
of  such  last  recital,  proceed  thus : 

And  whereas  the  said  (purchaser)  hath  contracted  and 
agreed  with  the  said  (vendor)  for  the  absolute  purchase  of 
the  said  messuages,  lands,  tenements,  and  hereditaments 
comprised  in  the  said  in  part  recited  mortgage  for  the  sum  of 

£ — ,  out  of  which  it  hath  been  agreed  that  the  said  sum 

of  £ 1 —  shall  be  paid   to  the  said  (mortsagee)  in  full 

satisfaction  and  discharge  of  all  principal  ana  interest  now 
due  and  owing  to  him  upon  and  in  respect  of  his  said  mort- 
gage security ;  and  he  bath  agreed,  upon  payment  thereof, 
to  concur  and  join  with  the  said  (mortgagor)  in  the  execu- 
tion of  such  conveyance  and  assurance  unto  the  said  (pur- 
chaser)  of  the  said  hereditaments  and  premises  as  is  herein** 
after  contained. 
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Recital  of  a  Mortgage  by  Demise. 

Whekgas  by  indenture  of  demise,  bearing  date  on  or  about 

the  — day  of in  the  year  of  our  Lord and 

made  or  expressed  to  be  made  between  the  said  (vendor)  of 
the  one  part,  and  the  said  (mortgagee),  of  the  other  part,  the 

said  (vendor)  in  consideration  of  the  sum  of  £ then 

paid  down  and  advanced  to  him  by  the  said  (mortgagee)^ 
granted  and  demised  unto  the  said  (mortgagee),  his  executors, 
administrators,  and  assigns,  all  &c.  [here  insert  a  correct  descrip- 
tion of  the  parcek,  as  set  forth  in  the  inortgage  deedi\  to  hold  the 
same  with  their  appurtenances  unto  the  said  (mortgagee),  his 
executors,  administrators,  and  assigns,  from  the  day  next  be- 
fore the  day  of  the  date  of  the  same  indenture,  for  the  term 
of  one  thousand  years  thenceforth  next  ensuing,  at  the  yearly 
rent  of  a  pepper  corn,  if  demanded ;  but  subject  neverthe- 
less to  a  proviso  and  agreement  therein  contained,  for  the 
redemption  of  the  said  hereditaments  and  premises,  if  the 
said  (vendor),  his  heirs,  executors,  or  administrators  should 
pay  or  cause  to  be  paid  to  the  said  (mortgagee),  his  executors, 

administrators,  or  assigns,  the  said  principal  sum  of  £ , 

and  interest  for  the  same  at  and  after  the  rate  of  £5  per  cent, 

per  annum,  on  the day  of then  next  following  : 

And  whereas  the  said  principal  sum  of  £ was  not 

paid  to  the  said  (mortgagee)  by  the  said  (mortgagor)  at  the  day 
and  time  in  the  said  proviso  or  agreement  limited  and  appointed 
for  the  payment  thereof,  whereby  the  estate  and  interest  of  the 
said  (mortgagee)  in  the  said  hereditaments  became  absolute  at 
law,  for  all  the  then  residue  of  the  said  term  of  one  thousand 
years,  but  redeemable  nevertheless  in  equity,  on  payment  of 
the  said  principal  and  interest  secured  thereon  as  aforesaid : 
And  whereas  there  is  now  due  to  the  said  (mortgagee)  upon 
and  in  respect  of  his  said  mortgage  security,  the  said  princi- 
pal sum  of  £ and  no  more,  all  interest  in  respect 

thereof  having  been  paid  up  to  the  day  of  the  date  of  these 
presents :  And  whereas  tne  said  (piircAo^er) hath  contracted 
and  agreed  with  the  said  (vendor)  for  the  absolute  purchase 
of  the  said  messuages,  lands,  tenements,  and  hereditaments 
comprized  in  the  said  mortage,  at  and  for  the  price  or  sum 

of  £ ,  out  of  which  it  has  been  agreed  tnat  the  said 

principal  sum  of  £ now  remaining  due  upon  the  said 

mortgage,  shall  be  paid  to  the  said  (mortgagee),  and  that  the 
said  term  of  one  thousand  years  so  demised  to  him  as  afore* 
said,  shall  be  assigned  to  the  said  (purchaser*),  for  the  purpose 


*  Or  if  it  is  intended  to  iissign  the  same  to  a  trattee  to  attend  the  in- 
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of  being  merged  in  the  inheritance  of  the  said  premises, 
and  the  said  {mortge^ee)  hath  agreed  to  concur  and  join  with 
the  said  (mortga^or^  in  the  execution  of  such  conveyance  and 
assurance  of  the  said  hereditaments  unto  the  said  {purchaser) 
as  is  hereinafter  contained. 

Recital  of  a  Seizin  in  Tail  in  Possessum* 

Whereas  under  and  by  virtue  of  certiun  indentures  of  lease 

and  release,  bearing  date  respectively  on  or  about  the 

and days  of wnich  were  in  the  year  of  our  Lord 

,  the  release  being  of parts,  and  made  or  ex- 
pressed to  be  made  between,  8cc. 

OR, 

under  and  by  force  and  virtue  of  the  last  will  and  testament 

of late  of deceased,  bearing  date  on  or  about 

the day  of in  the  year  of  our  Lord and 

duly  proved  on  or  about  the day  of  in  the 

year  of  our  Lord in  the  prerogative  court  of  the  Arch- 
bishop of  Canterbury,  the  said  {vendor)  is  seized  to  him  and 
his  heirs  of  an  estate  in  fee  tail  in  possession*  of  and  in  the 
messuages,  lands,  tenements,  and  nereditaments  hereinafter 
described  and  mentioned,  and  intended  to  be  hereby  gmnted 
and  released,  or  otherwise  conveyed  and  assured,  with  all  the 
rights,  members,  and  appurtenances  thereunto  belonging, [^Aen 
recite  the  contract  for  the  purchase  of  the  premises  in  the  usual 
manner,'] 

Recital  of  a  Fine. 

Whereas  a  fine  sur  conusans  de  droit  come  ceoy  8ic.  hath 
been  acknowledged  and  levied  in  his  Majesty's  Court  of 
Common  Pleas    at  Westminster,  by  the  said  {vendor)  and 

' his  wife,  unto  4;he  said  {purchaser)  and  his  heirs,  in  or 

as  of ^—  term  now  last  past,  of  the  messuages,  lands, 

tenements,  and  hereditaments  hereinafter  more  particularly 
described  and  mentioned,  and  intended  to  be  hereby  granted 
and  released.f 


heritance,  say — '^and  that  the  said  term  of  one  thousand  years  ^o  demised 
to  him  aa  aforesaid,  shall  be  assigned  to  the  M,id  (iruitee)  in  trust  for  the  said 
(purchaser J  his  heirs  and  assigns,  and  to  attend  and  watt  upon  the  freehold 
and  inheritance  of  the  said  hereditaments  for  the  purpose  hereinafter 
mentioned/' 

*  Add  here,  if  the  fiict  is  so,  and  a  recovery  is  consequently  necessary, 
*'  with  divers  remainders  oifer," 

f  Sometimes  a  fine  is  levied  previous  to  the  execution  of  the  deed  to 
lead  the  uses  thereof,  and  in  such  case  the  above  will  be  a  proper  recital. 
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Recital  that  the  Vendor  is  Tenant  for  JAfe. 

Whereas late  of in  the  county  of  ■ 

deceased,  by  bis  last  will  and  testament  in  writings  signed, 
publisbed,  and  attested  in  sucb  manner  and  fonn  as  is  by  law 
required  for  the  passing  of  real  estates  by  deyise*  gave  and 
devised  the  several  messnages,  lands*  tenements,  and  he» 
reditaments  hereinafter  described,  and  intended  to  be  by 
these  presents  conveyed  and  assured  unto  the  said  i^cendor) 
and  his  assigns,  for  and  during  the  term  of  his  natural  life, 
((^  ike  life  of  A.  B.  as  the  ease  may  be»)  with  divers  remain* 
ders  o^^r^  as  expressed  and  declared  in  the  said  will,  and 

which  said  will  was  after  the  deceaee  of  the  said < —  duly 

proved  in  the  prerogative  court  of  the  Archbishop  of  Canter* 

bury,  on  or  about  tne —  day  of — :  And  whereas 

the  said  {purchaser)  hath  contracted  and  agreed  with  the  said 
(vendor)  for  the  absolute  purchase  of  all  his  estate  and  interest 
for  life,  [or  ybr  and  during  the  natural  life  of  the  said  A.  B.]  of 
and  in  ^e  said  messuages,  lands,  tenements,  and  heredita* 
ments,  free  from  incumbrances,-  at  and  for  the  price  or  sum 

of and  the  same  are  now  intended  to  be  conveyed  and 

assured  to  him  the  said  (purchaser)  in  the  manner  hereinafber 
mentioned.      ^  .    . 

Recital  of  a  Power  to  Trustees  to  purchase  Lands. 

Whereas  by  indentures  of  lease  and  release,  bearing  date 

respectively  on  or  about  the  ■ and  days  of 

which  were  in  the  year  of  our.Lord ,  the  release 

being  of paTts,  and  made,  or  expressed  to  be  made, 

between,  &c.  (and  being,  or  purporting  to  be,  a  settlement 
made  in  contemplation  of  a  marriage  then  intended  to  be 

had  and  solemnized  between  the  said  — —  and ) 

after  reciting  that  it  had  been  agreed,  upon  the  treaty  for  the 
said  intended  marriage,  that  the  principal  stock  or  sum  of 

£ 3  per  cent.  Consolidated  Bank  Annuities,  then  standing 

in  the  name  of  the  said in  the  books  of  the  Governor 

and  Company  of  the  Bank  of  England,  should  be  transferred 
to  and  vested  in  the  joint  names  of  the  said  (trustees),  upon 
the  trusts  thereinafter  mentioned :  atid  also  reciting  that  the 

said  principal  stock  or  sunvof 3  per  cent*  Consolidated 

Bank  Annuities  had  on  the  day  of  the  aate  of  the  said  inden* 
ture  of  release,  now  in  recital,  been  accordingly  so  transferred, 
and  was  then*  standing  in  the  names  of  them  the  said  {trustees) 
in  the  books  kept  at  the  Bank  of  England  for  that  purpose : 
It  was  and  is  witnessed,  that  in  consideration  of  the  said  in- 
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tended  marriage,  it  was  thereby  declared  and  agreed  by  and 
between  all  the  said  parties  thereto,  and  in'particular  by  and 
on  the  part  of  the  said  (irudee$) :  That  they  the  jiaid 
(trustees)^  and  the  survivor  of  them»  and  the  executors,  ad* 
ministrators,  and  assigns  of  such  survivor,  should  and 
would,  thenceforth  stand  and  be  possessed  of  and  interested 
in  the  said  principal  stock  or  sum  of 3  per  cent  Con- 
solidated Biank  Annuities,  and  the  dividends,  interest,  and 
annual  proceeds  thereof,,  upon  the  trusts,  and  to  and  for  the 
euds,  intents,  and  purposes,  and  with,  under,  and  subject  to 
the  powers,  provisoes,  agreements,  and  declarations  therein- 
after expressed  and  declared  of  and  .concerning  the  same : 
And  whereas  there  is  in  the  said  in  part  recited  indenture  of 
release  contained  a  certain  proviso,  wherein  and  whereby  it  is 
declared,  that  it  shall  be  lawful  for  the  said  {trtutees)  and  the 
survivor  of  them,  and  the  executors  and  administrators  of 
such  survivor,  and  for  all  other  trustees  for  the  time  being  of 
the  said  stock  and  monies,  to  be  appointed  under  or  by  virtue 
of  the  power  thereinafter  contained  for  that  purpose,  with  the 
consent  and  approbation  in  writing  of  the  saia  (husband  and 
wife)  at  any  time  during  their  ioint  lives,  or  the  consent  and 
approbation  of  the  survivor  of  them  at  any  time  during  his 
or  her  life,  and  afterwards  at  the  sole  discretion  of  the 
trustees  or  trustee  for  the  time  being,  to  make  sale,  dispose 

of,  and  transfer  the  said  principal  stock  or  sum  of 

3  per  cent.  Consolidated  Bank  Annuities,  or  any  part  thereof, 
for  the  current  or  market  price ;  and  also  by  and  with  such 
consent  and*  approbation  as  aforesaid,  if  they  the  said 
(husband  and  mje^)  or  either  of  them,  shall  be  men  living, 
or  else  of  the  proper  authority  of  the  said  trustees  or  trustee 
for  the  time  being,  to  lay  out  and  invest  the  money  to  arise 
by  such  sale,  assignment,  transfer,  or  other  disposition,  in 
the  purchase  of  any  freehold,  copyhold,  or  leasehold  lands, 
tenements,  and  hereditaments,  respectively  situate  within 
any  part  of  England,  of  or  for  an  estate  in  immediate  posses- 
sion, and  not  in  remainder,  reversion,  or  expectancy :  which 
s^d  lands,  tenements  and  hereditaments,  when  so  purchased 
by  and  conveyed  to  the  said  trustees  or  trustee,  it  is  thereby 
declared  shall  be,  remain,  and  accrue  to  the  same  uses,  upon 
the  saqie  trusts,  and  to  and  for  the  same  ends,  intents, 
and  purposes,  and  .under  and  sul^ect  to  the  same  powers, 
provisoes,  declarations,  and  agreements  as  were  and  are 
jthereinbefore  expressed  and  declared  of  and  concerning  the 

said  principal  stock  or  sum  of  — 3  per  cent.  Consolidated 

Bank  Annuities,  and  the  dividends,  interest,  and  Annual  pro* 
ceeds  thereof,  or  to,  for,  upon,  and  subject  to  «iich  and  so 
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aiany  of  them  as  might  be  then  undetermined  and  capable  of 
taking  effect,  or  as  near  thereto  as  the  diflferent  nature  and 
respectiTe  qualities  of  estate  and  title  of,  in,  and  to,  such  pur- 
chased estates  and  premises  will  admit  of.  And  whereas  the 
said  (trustees),  by  the  direction  and  appointment,  and  with 
the  (uiyity,  consent,  and  approbation  of  tne  said  (husband  and 
wife),  testified  by  their  severally  becoming  parties  to  these 
presents,  and  respectively  sealing  and  delivering  the  same* 
\or,  ^  husband  and  wife  are  both  dead,  then  cfter  reciting  that 
fad, proceed  thus:  "And  the  said  (trustees)  being  of  opinion 
that  it  will  be  for  the  benefit  of  the  several  persons  interested 
in  the  said  trust  stock  and  monies,  under  the  said  in  part 
recited  indenture  of  release  or  deed  of  settlement,  that  the 
same  should  be  laid  out  in  the  purchase  of  some  real  estate 
or  estates  in  that  part  of  Great  Britain  called  England] 
havct*  sold  out  and  disposed  of  the  said  principal  stock  or 

sum  of  JC three  per  cent  Consolidated  Bank  Annuities, 

for  the  sam  of  £ (being  the  current  market  price,  of 

the  day)  and  have  contracted  and  agreed  with  the  said  (ven* 
dor)  to  lay  out  and  invest  the  same  in  the  absolute  purchase 
of  the  messuages,  lands,  tenements  and  hereditaments  here^ 
inafter  described,  free  from  incumbrances ;  and  the  same  are 
now  intended  to  be  conveyed  and  assured  to  them,  upon  and 
forthe  trust-^purposes,  expressed  in  thesaid  indenture  of  release 
or  marriage-settlement,  and  in  such  manner  as  is  herein- 
after contained  and  declared  of  and  concerning  the  same,  in 

consideration  of  the  sum  of  £ to  be  therefore  paid  by 

the  said  (trustees)  to  the  said  (vendor)  as  the  price  or  consi- 
deration money  for  the  purchase  of  the  said  hereditaments 
and  premises. 

Recital  of  an  Authority  to  Trustees  to  SelL 

WaERBAs  by  indentures  of  lease  and  release,  bearing  date 

respectively  the and days  of which  was 

b  the  year  of  our  Lord ,  the  release  being  made  or 

expressed  to  be  made  between  the  said  (owner  of  the  premises) 
of  the  one  part,  and  the  said  (trustees  for  tale)  of  the  other 
rart,  the  messugges,  lands,  tenements,  and  hereditaments 
hereinafter  descrioed,  and  intended  to  be  hereby  granted 
and  released,  were  amongst  other  hereditaments  (tf  it  be  so) 

*  If  one  of  the  parties  be  dead,  recite  that  fact,  and  which  of  them  is 
the  surriror,  and  vary  the  other  parts  of  the  above  recital  accordingly. 

t  If  the  consent  of  the  hnsband  and  wife,  or  the  survivor,  or  any  other 
cethd  fue  trust  is  necessary,  here  add  *'  by  such  direction  and  appointment, 
and  with  such  privity,  consent,  and  approbation,  testified  as  aforesaid." 

a 
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for  the  considerations  in  the  same  indenture  of  release  men^- 
tionedf  conveyed,  and  assured  unto  and  to  the  use  of  the 
said  (tmsteesfar  $ale)  upon  trust,  that  they  the  said  (trustees 
for  sale)  and  the  survivor  of  them,  his  heirs  or  assigns, 
should  and  might,  when,  and  as  they  or  he  should  think 
proper,  and  without  the  concurrence  or  any  further  power 
or  authority  from  the  said  (owner  of  the  premises)  or  his 
heirs,  (unless  the  same  should  be  required  by  the  said 
trustees  or  trustee  for  the  time  b^ing,  or  any  purchaser  or 
purchasers,  mortgagee  or  mortgagees  of  the  said  heredita- 
ments,) sell,  convey,  and  dispose  of  the  said  messuages, 
lands,  tenements,  and  hereditaments  so  conveyed  to  them, 
as  aforesaid,  either  absolutely  or  by  way  of  mortgage,  in  fee 
simple,  or  for  any  term  or  terms  of  years,  or  for  life,  and 
either  together  or  in  parcels,  and  by  public  sale  or  private 
contract,  at  their  or  his  discretion,  for  such  price  or  prices  or 
sum  or  sums  of  money  as  to  them  or  him  should  seem  rea<- 
sonable,  and  should  and  might,  and  they  were  and  are 
thereby  fully  authorized  and  empowered  to  sign,  seal, 
execute,  and  deliver  all  proper  and  sufficient  conveyances 
and  assurances  to  any  purchaser  or  purchasers,  or  mortgagee 
or  mortgagees  of  the  said  messuages,  lands,  tenements,  and 
hereditaments,  or  of  any  part  thereof;  and  it  was  and  is 
thereby  expressly  declared,  that  the  receipt  or  receipts  of 
the  said  trustees  or  of  the  survivor  of  them,  his  heirs,  or 
assigns,  shall  be  good  and  effectual  discharges  to  any  such 
purchaser  or  purchasers,  tnortgagee  or  mortgagees,  his  and 
their  heirs,  executors,  administrators,  and  assigns,  for  the 
purchase  or  mortgage  money  or  monies,  and  that  such  pur- 
chaser or  purchasers,  mortgagee  or  mortgagees,  his,  her,  or 
their  heirs,  executors,  administrators,  or  assigns  should  not 
afterwards  be  in  anywise  answerable  or  accountable  for  any 
misapplication  or  nonapplication  of  the  same  or  any  part 
thereof.  And  whereas  the  said  (trustees for  sale)  in  pur- 
suance of  the  power  and  authority  vested  in  them  by  the 
said  in  part  recited  indenture  of  release,  in  that  behalf  and 
in  exercise  thereof,  according  to  the  best  of  their  discretion 
and  judgment,  and  with  the  privity  and  consent  of  the  said 
(ormer  of  the  grounds)  caused  :  [here  recite  the  sale  by  pub- 
lic auction  or  by  private  contract,  as  the  case  may  be.] 

Recital  of  a  Power  of  Sale  in  a  Marriage  Settlement. 

And  whereas  by  indentures  of  lease  and  release,  bearing 

date  respectively  the and days  of ,  which 

was  in  the  year  of  our  Lord — ,  the  release  being  of 
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pftrts,  and  made,  or  mentioned  to  be  made  •  between; 

&c.  tne  messuages,  lands,  tenements,  and  hereditaments 
hereinafter  described  and  mentioned  or  intended  to  be 
hereby  granted  and  released,  were  (amongst  other  heredita- 
ments,) settled,  limited,  and  assured  to  the  sereral  uses 
upon  the  seyeral  trusts,  and  to  and  for  the  several  ends, 
intents  and  purposes,  and  subject  to,  with,  and  under 
the  several  powers,  provisoes,  declarations,  and  agreements 
in  the  said  indenture  of  release,  limited,  expressed,  and  de- 
claied  concerning  the  same,  in  which  said  indenture  is  con- 
tained a  proviso  or  power,  whereby  it  was  and  is  agreed  and 
declared  that  it  should  be  lawful  fof  the  said  (trusieen)  and 
the  survivor  of  them,  and  his  heirs,  executors,  and^  admi^ 
nistrators,  at  any  time  or  times  thereafter,  at  the  request  or 
with  the  consent  of  the  said  (husband  and  wife)  during  their 
joint  lives,  and  after  the  decease  of  either  of  them,  at  the 
request  or  with  the  consent  of  the  survivor  of  them,  such 
request  or  consent  to  be  signified  by  writing,  under  their, 
his,  or  her  hands  and  seals,  or  hand  and  seal,  to  sell,  dis- 
pose of,  and  convey,  either  by  way  of  absolute  sale  for 
money,  or  in  exchange  for  other  lands  or  hereditaments  in 
fee  simple  in  possession  to  be  situated  in  some  part  of 
Great  Britsdn  or  the  principality  of  Wales,  th6  whole  or  any 
part  of  the  said  lands  ana  hereditaments  thereby  granted 
and  released,  and  the  fee  simple  and  inheritance  thereof 
either  together  or  in  parcels,  and  either  by  public  or  private 
sale,  for  such  price  or  prices  in  money  as  to  them  or  him 
should  seem  reasonable;  and  that  for  the  purpose  of  ef- 
fectuating such  sale  or  sales,  disposition  or  dispositions, 
conveyance  or  conveyances,  (but  not  for  any  other  purpose,) 
it  was  and  is  thereby  declared,  that  it  should  be  lawful  for 
the  said  (trustees),  and  the  survivor  of  them,  and  the  heirs, 
executors,  or  administratoi-sh  of  such  survivor  with  such 
consent  and  approbation  as  aforesaid,  by  any  deed  or  deeds 
or  other  instrument  or  instruments  in  writing,  sealed  and  de- 
hvered  hy  them  or  him,  in  the  presence  of  and  attested  by 
two  or  more  credible  witnesses,  absolutely  to  revoke,  deter- 
mine, and  make  void,  all  and  every  or  any  of  the  uses,  trusts, 
powers,  and  provisions,  thereby  limited,  declared  or  expressed 
of  or  concerning  the  hereditaments  and  premises,  which  should 
be  so  sold  or  agreed  to  be  given  in  exchange  as  aforesaid, 
(exeept  only  and  without  prejudice  to  any  subsisting  leases, 
which  might  have  been  made  under  and  by  virtue  of  the  power 
for  that  purpose  thereinbefore  contained)  and  by  the  same  or 
any  other  deed  or  deeds,  instrument  or  instruments  in 
writing,  to  limit,  declare,  direct,  and  appoint  or  create  any 
new  use  or  uses,  estate  or  estates,  trust  or  trusts  of  or  con- 

g2 
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ceming  the  said  hereditaments  and  premises  so  sold  or 
agreea  to  be.  given  in  exchange*  so  and  in  such  manner  as 
•may  be  thought  necesslry  or  expedient  for  the  completing 
and  perfecting  such  sales  and  exchanges  respectively,  and 
for  conveying  the  same  premises  to  and  for  such  use  or 
uses*  upon  such  trusts*  and  for  such  intents  and  purposes, 
as  the  purchaser  or  purchasers  thereof*  or  the  person  or  per- 
sons taking  the  same  in  exchange*  should  direct  or  require ; 
and  it  was  and  is  further  agreed  and  declared*  that  upon  every 
such  sale*  for  a  valuable  consideration  in  money*  the  pur- 
chase-money thereof  shall  be  paid  into  the  hands  of  the 
trustee  or.  trustees  for  the  time  being  of  the  said  trust  pre- 
mises* and  that  the  receipts  or  receipt  of  such  trustees  or 
-trustee  shall  be  a  sufficient  discharge  or  sufficient  dischai^es 
to  any  purchaser  ,or  purchasers  for  such  purchase^money*  or 
for  so  much  thereof  as  in  such  receipt  or  receipts  shall  be 
acknowledged  or  expressed  to  be  received ;  and  that  such 

Smrchaser  or  purchasers  shall  not  afterwards  be  answerable 
or  any  misapplication  or  nonapplication  of  such  purchase- 
money,  or  any  part  thereof*  nor  be  obliged  to  see  the  same  or 
any  part  thereof  laid  out  or  invested  in  the  purchase  of  other 
lands  or  hereditaments*  in  pursuance  of  the  trusts  therein- 
after declared  of  or  concerning  the  same ;  and  it  was  and  is 
thereby  further  agreed  and  declared*  that  when  any  of  the 
Baid  premises  shall  be  sold  for  a  valuable  consideration  in 
money*  and  proper  receipts  shall  be  signed  and  given  for  the 
purchase-money*  as  aforesaid*  all  and  every  the  said  lands 
and  hereditaments  so  sold*  or  conveved  in  exchange*  shall 
thenceforth  be  and  remain  unto  and  be  holden  and  enjoyed 
by  the.person  or  persons,  to  whom  or  to  whose  use  the  same 
^hall  have  been  do  conveyed*  freed*  and  absolutely  discharged 
,of  and  from  all  and  every  the  uses*  estates,  trusts*  declara- 
tions, provisoes*  and  agreements*  thereby  limited*  expressed* 
and  declared  of  and  concerning  the  same  respectively,  (sub- 
ject only  to  such  subsisting  peases  as  aforesaid):  Andwhere- 
As  the  said  {husbafid  and  wife)  are  both  still  living  :  And 
WHEREAS  the  said  (trustees),  with  the  consent  and  appi^oba- 
tion  of  the  said  {husband  and  wife),  testified  by  their  being 
parties  to  and  severally  signing  and  sealing  these  presents 
m  the  presence  of  the  two  persons  whose  names  are  set 
and  signed  at  the  foot  of  the  attestation*  written  or  indorsed* 
or  intended  to  be  written  or  indorsed*  on  the  back  of  these 
presents  as  witnesses*  attesting  the  execution  thereof*  have 
contracted  with  tlie  said  (purchaser)  for  the  absolute  sale  to 
him  of  the  fee  simple  and  inheritance  of  and  in  the  mes- 
suages, lands*  tenements*  and  hereditaments  hereinafter 
described*  being  the  hereditaments  (or  part  of  the  heredita- 
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ments,  if  it  he  so)  comprised  in  the  said  in  part  recited  in- 
denture of  release  or  deed  of  setdement  free  from  all 
chai^^es  and  incumbrances,  other  than  such  subsisting  leases, 
as  aroresaid^  at  or  for  the  price  or  sum  of 

Recitals  necessary  in  the  Conveyance  of  a  Bankrupfs  Estate. 

Whereas  [here  recite  the  seizin  of  the  bankrupt  or  the 
deeds  of  conveyance  by  which  he  became  seized.]  And 
whereas  a  commission  of  bankrupt  under  the  great  seal 
of  the  United  Kingdom  of  Great  Bntain  and  Ireland,  bearing 

date  at  Westminster,  on  or  about  the day  of 

was  awarded  and  sued  forth  against  the  said  (bankrupt)  who 
was  thereupon  duly  declared  a  bankrupt,  and  the  said  (as^ 
ngnees)  have  beeh  duly  chosen  assignees  of  his  estate  and 
effects :  Anb  whereas  by  an  indenture  of  bargain  and  sale, 
duly  inroUed  in  his  Majesty's  High  Court  of  Chancery  at 

Westminster,  bearing  date  the day  of  ■  now 

last  pasty  the  msLjor  part  of  the  commissioners  in  the  said 
commission  named  and  authorized,  bargained,  sold,  and  con- 
veyed all  the  real  estates  of  the  said  (bankrupt)  unto  and  to 
the  use  of  the  said  (assignees)  and  their  heirs ;  in  trust  never- 
theless for  themselves  and  all  such  other  of  the  creditors  of 
the  said  (bankrupt)  as  should  thereafter  come  in  and  seek 
relief  under  the  said  commission  of  bankrupt:  And  whereas 
the  said  (assisnees)  caused  the  said  messuage  or  tenement 
and  premises  hereinafter  described,  and  intended  to  be  hereby 
granted  and  released,  (being  part  of  the  real  estates  of  the 
said  (bankrupt)  if  it  be  so)  to  be  put  up  for  sale  by  public 

auction,  at on ■. —  the day  of now 

last  pasty  and  the  said  (purchaser)  at  such  time  and  place,  of 
sale  oecame  the  purchaser  thereof  as  the  highest  bidder  for 

the  same,  at  and  for  the  price  or  sum  of  £ [or  if  by 

private  contract,  recite  that  fact.] 

Recital  that  the  Vendor  is  seized  of  an  Jdvowson  or  perpetual 

Right  of'  Presentatioti  to  a  Church. 

Whereas  the  said  (vendor)  is  seized  of  an  estate  of  inheri- 
tance in  fee  simple  of  all  that  advowson,  donation,  nomina- 
tion, collation,  presentation,  and  perpetual  right  of  patronage 
and  free  disposition  of  all  that  rectory,  parish  church,  or 
vicarage  of in  the  county  of  " . 

Recitals  necessary  in  a  Grant  of  the  next  Right  of  Presentation. 
Whereas  [here  recite  as  above  that  the  seizin  of  the 
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advowson  is  in  the  grantor] :  And  whereas  the  said  church 
is  now  full  of  C.  D.  clerk,  the  present  legal  incumbent  thereof: 
And  whereas  the  said  {purchaser)  hath  contracted  with  the 
said  (grantor  or  patron)  for  the  absolute  purchase  of  th«  ne^t 
turn  or  right  of  presentation  to  the  said  church,  upon  the 
decease,  resignation,  cession,  or  deprivation  of  the  said  CD. 
or  other  avoidance  of  the  said  church,  except  as  hereinafter 
mentioned,  at  and  for  the  price  or  sum  of  £ 

OR, 

Whereas  by  a  certain  deed  poll  or  instrument  in  writing, 

bearing  date  the day  of which  was  in  the  year 

of  our  Lord under  the  hand  and  seal  of  A.  B.  of 

in  the  county  of Esq.  the  then  true  and  undoubted 

patron  of  the  rectory  and  parish  church  of ift  tba 

county  of ,  the  said  A.  B.  for  the  consideration  thereia 

mentioned  [or  for  divers  ^ood  causes  and  considerations  hiai 
theireunto  especially  moving,  if  the  fact  be  so,]  did  give  and. 
grant  for  him  and  his  heirs  unto  the  Rev.  C.  D.  of  -■  i» 

the  county  of clerk,  his  heirs,  executors,  administra^ 

tors,  and  assigns,  the  first  and  next  avoidance,  nomination^ 
presentation,  and  free  disposition  of  the  rectory  and 
parish  church  aforesaid,  to  have,  hold,  and  enjoy  the 
first  and  next  avoidance,  nomination,  presentation,  and  free 
disposition  of  the  rectory  and  church  aforesaid,  to  the  said 
C.  D.  his  heirs,  executors,  administrators,  or  assigns,  for  one 
only  the  first  turn  and  vacancy  after  the  date  thereof,  by 
what  means  soever  the  said  rectory  should  become  vacant, 
and  that  it  should  and  might  be  lawful  for  the  said  C.  D. 
his  heirs,  executors,  administrators,  and  assigns,  for  that 
one  only  turn  and  vacancy,  to  nominate  and  present  unta 
the  parish  church  and  rectory  aforesaid,  with  all  its  rights^ 
members,  and  appurtenances  whatsoever,  a  fit  and  able  person 
to  the  ordinary  of  the  place,  the  diocesan,  or  judge  in  the 
spiritualty  appointed  for  that  purpose,  and  to  perform  all 
other  matters  and  things  as  the  true  patron  of  the  said  rec* 
tory  for  this  one  turn  only,  as  in  and  by  the  said  deed  poll  or 
instrument  in  writing,  reference  being  thereunto  had,  will 
more  fully  and  at  large  appear.  And  whereas  die  said  first 
and  next  avoidance,  nomination,  presentation,  and  free  dis* 

position  of  the  rectory  and  parish  church  of so  as 

aforesaid  granted  to  the  said  C.  D.  in  and  by  the  said  here- 
inbefore  in  part  recited  deed  poll,  under  and  by  virtue  of 
sundry  mesne  grants  and  good  and  sufficient  deeds  in  the  law, 
^nd  1^  particular  under  and  by  virtue  of is  become 
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devolved  upoD,  and  now  well  and  effectually  vested  and  exe- 
cuted  in  the  said  {vendor) :  Anp  whereas  the  said  {purcha^ 
ter)  hath  contracted  and  agreed  with  the  said  (vendor)  for  the 
absolute  purchase  of  the  first  and  next  avoidance,  nomination^ 
presentation,  and  free  disposition  of  the  rectory  and  parish 

church  of aforesaid,  for  the  price  and  consideration  o£ 

£ :    And  whereas  it  was  agreed  on  and  in  the  coarse 

of  the  treaty  for  the  said  purchase,  between  the  said  (vendor) 
and  (purchaser)  that  he  the  said  (vendor)  should  yearly  and  every 
year  during  the  natural  life  of  the  reverend  £.  F.  clerk,  the 

present  incumbent  of  the  rectory  and  parish  church  of 

aforesaid,  pay  or  cause  to  be  paid  to  the  said  (purchaser,)  his 
executors,  administrators,  or  assigns,  one  annuity  or  clear 

yearly  sum  of  £ of  lawful  money  of  Great  Britain, 

by  four  quarterly  payments,  on  the day  of , 

the day  of ,  the •  day  of ,  and 

the day  of in  each  year,  by  even  and  equal 

portions,  the  nrst  payment  thereof  to  begin  and  be  made 

upon  the day  of now  next  ensuing  the  date  of 

these  presents;  ana  in  pursuance  of  such  last  mentioned 
agreement  the  said  (vendor)  hath  on  the  day  of  the  date 
I^reof,  entered  into  and  duly  executed  unto  the  said  (pur» 
chaser)  a  certain  bond  or  writing  obligatory,  bearing  even 

date  herewith,  in  the  penal  sum  of  £ with  a  condition 

thereunder  written  for  making  void  the  same  on  payment  by 
the  said  (vendor)  to  the  said  (purchaser)  of  the  aforesaid 

annuity  or  yearly  sum  of  £ at  the  times  and  in  the 

proportions  and  manner  aforesaid,  which  the  ssiid  (purchaser) 
doth  hereby  admit  and  acknowledge. 

III. 

The  Witnessing  Part  and  Consideration 

OF  the  Deed. 

Vendor  to  a  Purchaser, 

Now  this  indenture  WITNESSETH,  that  for  and  in 

consideration  of  the  sum  of  £ of  lawful  money  of 

Great  Britain  to  the  said  (vendor)  in  hand  well  and  truly 
paid  by  the  said  (purchaser)  at  or  immediately  before  the 
sealing  and  delivery  of  these  presents,  (the  p&yment  and 
receipt  whereof,  and  that  the  same  is  in  full  for  the 
absolute  purchase  of  the  inheritance  in  fee  simple  in  posr 
session*  of  the  messuages,  lands,  tenements,  and  heredita- 

•   If  it  is  of  a  reversion  instead  of  possession,  say,  "  in  remainder  or 
reversion  expectant  as  aforesaid,  of  and  in  the  messuages,  lands,  tene* 
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menisy  hereinafter  described  and  mentioned,  and  intended  tO" 
be  hereby  granted  and  releaaed  [or  enfeoffed  and.conveyed, 
or  bargained  and  sold,  as  the  case  may  be'],  the  said  {vendor^ 
doth  hereby  admit  and  acknowledge,)  and  of  and  from  the 
same  and  every  part  thereof,  doth  acquit,  release,  exonerate, 
and  for  ever  discharge  the  said  (purchaser)^  his  heirs,  execu- 
tors, administrators,  and  assigns,  and  every  of  them ;  *  and 
also  the  said  messuages,  lands,  tenements,  and  heredita- 
ments, as  well  by  these  presents  as  by  the  receipt  or  ac- 
quittance for  the  same  sum  hereupon  indorsed  or  intended 
to  be  indorsed.t 


Consideration,  a  Transfer  of'  Slock. 

-For  and  in  consideration  of  the  capital  stock  or  sum  of 
three  per  cent*  Consolidated  Bank  Annuities,  this 


day  well  and  truly  transferred  into  the  name  and  for  the  ab- 
solute use  and  benefit  of  the  said  (vendor)  by  the  said  {pur-^ 
chaser)  in  the  books  kept  by  the  Governor  and  Company  of 
the  Bank  of  England  for  that  purpose,  the  transfer  of  which 

said  £ ,  three  per  cent*  Consolidated  Bank  Annuities, 

and  that  the  same  is  in  fall  for  the  absolute  purchase.  Sic. 
as  before. 


meats,  and  hereditaments  hereinafter  described,  the  said  (vendor)  doth 
hereby,"  &c.  &c.,  as  above. 

*  If  there  are  two  or  more  purchasers,  say,  ''  the  said  (purchasersj 
respectively  and  their  respective  heirs,  executors,  administrators,  and 
assigns,  and  also,''  &c. 

f  If  it  is  intended  to  convey  the  premises  to  a  trustee,  to  prevent  dower, 
here  add,  **  and  also  for  and  m  consideration  of  the  further  sum  of  5i.  of 
like  lawful  money  of  Great  Britain,  to  the  said  {vendor)  at  the  same  time 
in  hand  well  and  truly  paid  by  the  said  (trustee,)  the  receipt  whereof  is 
hereby  likewise  acknowledged." 

And  if  a  conveyance  by  lease  and  release  is  to  be  accompaCnied  also  by 
"  a  bargain  and  sale,  to  be  inroUed,"  (which  is  generally  very  proper  where 
the  premises  intended  to  be  conveyed  are  the  estate  ofa  peer  of  the  realm 
or  any  great  landholder,  or  a  reversion,  an  advowson,  or  other  incorporeal 
hereditament,  of  which  no  tangible  possession  can  be  had,)  add,  after  the 
acknowledgment  of  the  receipt  of  the  principal  consideration-money, 
these  words,  "  which  said  sum  of  £  is  the  same  sum  of  £ 

as.  is  mentioned  to  be  the  consideration-money  in  a  certain  indenture  of 
bargain  and  sale  already  prepared  and  intended  to  be  inrolled  in  his  Ma- 
jesty's Court  of  Common  Pleas,  at  Westminster,  (or  as  the  case  may  he,^ 
pearing  or  me^nt  and  intended  to  bear  even  date  herewith,  and  made  or 
expressed  to  be  made  between  the  same  parties  as  are  (larties  to  these 
presents." 
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Cmn&rufwii  wfkere  ike  Sale  was  under  a  Decree  of  ike  Camrt 
of  Chemeery  or  Court  of  ExchefuerJ^ 

-That  in  poisoaiice  of  and  in  obedience  to  the  said  here- 


inbefore in  part  recited  decree  or  decretal  order  of  the  said 
Q^  Coort  of  Chancery,  [or  Court  of  Excheqaer,  as  the  ease 
tt,]  so  lar  as  relates  to  the  hereditaments  nereinafter  de- 
scribed and  mentioned,  and  intended  to  be  hereby  granted, 
released,  and  conveyed,  and  for  and  in  consideration  of  the 

sum  of  £ "  of  lawfol  money  of  Great  Britain,  well 

and  truly  paid  by  the  said  {purchaser)  into  the  Bank  of  Eng- 
land on  the day  of  -^ now  last  past,  in  the  name 

and  with  the  privity  of  the  accountants  general  of  the 
said  Court,  to  the  credit  of  the  aforesaid  cause,  by  way  of 
deposit  and  in  nart  of  his  said  purchase-money  as  aforesaid. 

And  of  the  fintner  sum  of  £ of  like  lawful  money,  in 

like  manner  paid  into  the  said  Bank  of  England,  on  the  day. 
of  the  date  of  these  presents,  as  by  the  certificate  of  the 

said  accountant-general  bearing  date  the day  of 

and  the  receipt  of  one  of  the  cashiers  of  the  said  Bank 
thereto-annexed  and  therewith  filed  or  intended  to  be  filed 
in  the  Register-Office  of  the  said  Court,t  (true  and  exact 
copies  whereof  respectively  are  or  are  intended  to  be  here- 
upon indorsed; ;()  reference  being  thereunto  respectively  had 
win  more  fully  appear.    The  payment  of  which  said  two 

several  sums  of  £ and  £ ,  making  toother  the 

sum  of  £ in  the  manner  and  by  tbe  authority  afore- 
said, and  thai  the  same  is  in  full  for  the  absolute  purchase 
of  the  fee  simple  in  possession  of  the  messuages,  lands,  te- 
nements, and  hereditaments  [or  as  the  case  15],  hereinafter  de- 
scribed and  mentioned  or  intended  to  be  hereby  granted  and 
released,  the  said  {vendor)  doth  hereby  acknowledge,  and 
of  and  firom  the  same,  &c.  8cc.  as  before. 

• 
Where  tbe  Consideration  is  for  the  Purchase  of  an  Equity  of 
Redemption,  after  the  acknowledgment  of  the  Receipt  thereof 
in  ike  usual formy  add: — 

And  that  the  same  is  in  full  for  the  purchase  of  the 

-'*        ...        _      -         .         _■_.       -      .- 


dear  equi^  and  right  of  redemption  of  and  in  the  inbe- 

*  See  the  necessaiy  recitals  in  this  case,  in  p.  70,  mpra, 

f  If  it  is  in  the  Excheaner,  sa^,  '*  Tht  •Jfice  qf  the  derk  of  ike  Ripofis 

^tkeuad  GaM/."*-vide  Stat.  1  Geo.  4,  c.  35. 
\  These  iudorsements  should  be  attested  by  witnesses  U>  be  exact 

copies,  and  examined  with  the  office. copies. 
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ritance  in  fee  simple  in  possession  of  the  messttages,  iands« 
tenements,  and  heifeditaments,  hereinafter  described;  and 
also  for  the  absolute  purchase  of  the  same  messuages^  lands, 
tenements,  and  hereditaments  themselves,  ^*  subject  to  the 
said  hereinbefore  in  part  recited  mortgage/' ''^  the  said 
(vendor)  doth  hereby  admit  and  acknowledge,  &c.  8cc. 

Where  it  is  a  Conveyance  from  a  Tenant  in  Tail  in  Possession, 
after  the  acknowledgment  of  the  Receipt  of  the  consideration 
thereof,  add: — 

And  for  docking,   barring,  and  destroying  all /estates 


tail  of  and  in  the  said  messuages,  lands,  tenements,  aod 
hereditaments ;  and  all  reversions  or  remainders  expectant 
or  dependant  thereupon,  and  all  conditions  and  limitations 
(if  any)  affecting  the  same,  and  for  conveying  and  assuring 
the  same  messuages,  lands,  tenements,  and  hereditaments, 
to  the  use  of  the  said  (purchaser)  and  his  heirs  in  fee  simple; 
and  in  consideration  of  the  sum  of  lOs,  of  like  lawful  money 
to  the  said  {vendor)  in  hand  at  the  same  time  paid  by  the  said 
(tenant  to  the  pracipe,)  the  receipt  whereof  is  hereby  ac- 
knowledged. 

Where  the  Consideration  is  for  the  Purchase  of  a  Life 

Estate,  say : — 

The  receipt  whereof,  and  that  the  same  is  in  full  for  the 


absolute  purchase  of  the  freehold  and  possession  during  the 
natural  life  of  the  said  (vendor)  of  and  in  the  messuages, 
lands,  tenements,  and  hereditaments,  hereinafter  described, 
the  said  (vendor)  doth  hereby  acknowledge,  &c.  &c. 

W/iere  the  Consideration  is  paid  to  two  or  more  Vendors : — 
—  The  receipt  whereof,  and  that  the  same  is  in  full,  8cc. 


the  said  (vendors)  do  hereby  acknowledge,  and  of  and  from 
the  same  do  fully  and  absolutely  acquit,  release,  &c. 

Where  the  Consideration  is  paid  by  the  Purchaser  to  a 

Mortgagee  and  Mortgagor: — 

That  for  and  in  consideration  of  the  sum  of  ^- 


of  lawful  money  of  Great  Britain  to  the  said  (mortgagee)  in 
hand  well  and  truly  paid  by  the  said  (purchase}*)  at  or  im- 

*  Where  the  mortgagee  is  the  purchaser  of  the  equity  of  redemption, 
these  words  must  be  omitted. 
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mediately  befofe  the  sealing  and  delivery  of  these  presents^ 

(the  receipt  of  which  said  sum  of  £- ' — ,  and  that  the 

same  is  in  full  payment  and  satisfaction  of  and  for  all  prin* 
cipal,  interest,  and  other  monies  due  upon  or  in  respect  of  the 
said  hereinbefore  in  part  recited  mortgage  he  the  said  {mort^ 
gagee)  doth  hereby  acknowledge,  8cc.)>  ^^^  ^^  f<Of  ^^'^  iR 

consideration  of  the  further  sum  of  £ ,  residue  of  the 

said  purchase  or  consideration-money  to  the  said  {mortgagor) 
at  the  same  time  in  hand  well  and  truly  paid  by  the  said 
(purchaser,)  ,the  receipt  of  which  said  last-mentioned  sum 

of  £ ,  and.  that  the  same  together  with  the  said 

'sum  of  £ ,  hereinbefore  expressed  to   have  been 

paid  to  the  said  (mortgagee)  as  aforesaid,  is  in  full  for  the 
full  and  complete  purchase  of  the  said  hereditaments  and 
premises,  the  said  (vendor)  doth  hereby  admit  and  acknow-* 
ledge,  &c.  &c. 

Where  the  Consideratiou  is  paid  to  Trustees  for  Sale,  or  Trustees 

under  a  Marriage  Settlement : — 

That  for  and  in  consideration  of  the  sum  of£    ■     ■  ■  of 


lawful  money  of  Great  Britain,  to  the  said  {trustees)  in  hand 
well  and  truly  paid  by  the  said  (purchaser)  at  or  immediately 
before  the  sealing  and  delivery  of  these  presents,  with  the 
privity,  consent,  and  approbation  of  the  said  (owner  of  the 
inheritance,*)  testified  by  his  being  made  a  party  to  these 
presents,  and  signing  and  sealing  the  same,  the  payment  and 

receipt  of  which  said  sum  of  £ ^  and  that  the  same  is 

in  full,  &c.  the  said  trustees  do  hereby  respectively  acknow*. 
ledge,  and  of  and  from  the  same  and  every  part  thereof,  the 
said  (trustees  and  owner  of  the  inheritance)  do  respectively 
acquit,  releaser  8cc.+ 

Where  the  Consideration  is  paid  to  a  Mortgagee  and  Assignees, 

with  the  privity  of  the  Bankrupt. 

For  and  in  consideration  of  the  sum  of  £ of  lawful 


money  of  Great  Britain,  to  the  said  (mortgagee)  in  hand  well 
and  truly  paid  by  the  said  (purcTiaser)  at  or  immediately 
before  the  sealing  and  delivery  of  these  presents,  with  the 


*  If  it  be  a  sale  by  trustees  under  a  power  in  a  marriage-settlement,  say, 
"  with  the  privity,  consent,  and  approoation,  and  by  the  direction  Of  the 
said  (parties  hengiciidly  interested,)  testified,  &c." 

t  This  form  for  the  acknowledgment  of  the  receipt  of  the  considera- 
tion-money,  will  also  apply  where  the  sale  is  by  the  assignees  of  a  bank- 
rupt, with -the  privity  oX  the  banlsrupt. 
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privity,  consent,  and  approbation,  and  by  the  direction  x}(  the 
said  {amgnees)  and  the  said  {bankrupt)  respectively,  (testified 
by  their  being  made  parties  respectively  to  these  presents, 
and  by  their  severally  sealin?  and  delivering  the  same,)  the 

receipt  of  which  said  sum  of  £ ,  and  that  the  same  is 

in  full  payment  and  satisfaction  of  and  for  all  principal  and 
interest  due  upon  the  said  in  part  recited  mortgage,  and  of 
and  for  all  costs  incurred  in  respect  thereof,  the  said  (mort^ 
gagee)  doth  hereby  admit  and  acknowledge,  and  of  and  from 
the  same  and  every  part  thereof,  doth  acquit,  release,  exon- 
erate, and  for  ever  discharge  the  said  (purchaser)  and  the  said 
(assignees)  and  (bankrupt)  and  each  and  every  of  them  and 
their  respective  heirs,  executors,  administrators,  and  assigns, 
and  also  the  said  mortgaged  premises,  as  well  by  these  pre- 
sents as  by  the  receipt  or  acquittance  for  the  same  sum  here- 
upon indorsed  or  intended  to  be  indorsed :  and  also  for  and 

in  consideration  of  the  further  sum  of  £ of  like  lawful 

money  of  Great  Britain,  being  the  residue  and  in  full  of  the 
said  purchase-money  to  the  said  (assignees)  at  the  same  time 
in  hand  well  and  truly  paid  by  the  said  (purchaser)  with  the 
privity  and  approbation  of  the  said   (bankrupt)  testified  as 

aforesaid,  the  payment  6f  which  said  sum  of  £ as 

such  residue  as  aforesaid,  and  also  of  the  said  sum  of  £ 

to  the  said  (mortgagee)  in  discharge  of  his  said  mortgage  as  - 

aforesaid,  making  together  the  sum  of  £ and  being 

in  full  for  the  absolute  purchase  of  the  fee  simple  and  in- 
heritance in  possession  of  and  in  the  messuages,  lands, 
tenements,  and  hereditaments  hereinafter  described,  the  said 
(assignees)  and  (banktupt)  do  hereby  respectively  acknow- 
ledge, and  of  and  from  the  same  and  every  part  thereof,  do 
respectively  acquit,  release^  exonerate,  and  for  ever  discharge 
the  said  (purchaser,)  &c.  &c. 

Where  the  Consideration  is  paid  for  the  Purchase  of  an 

Advowson  in  gross : — 

(After  the  statement  of  the  payment  of  the  consideration- 
money,  say)  the  receipt  whereof,  and  that  the  same  is  in  full 
for  the  absolute  purchase  of  the  inheritance  in  fee  simple  in 
possession  of  the  said  advowson,  right  of  patronage,  and 
hereditaments  hereinafter  described,  the  saict  (vendor)  doth 
hereby  admit  and  acknowledge,  &c. 

Or  where  the  Consideration  is  paid  for  the  Purchase  of  the 
next  Turn  or  Right  of  Presentation^  say : — 

In  full  for  the  absolute  purchase  of  the  said  first  and 
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next  ayoidance^  presentation,  donation,  nomination,  and  free 
disposition  of  and  to  the  said  rectory  and  parish  church  of 

the  said  (patron)  doth  hereby  admit  and  acknowledge. 

See.  Slc. 

Where  it  is  paid  far  the  Purchase  ofTithes  from  a  Lay  Im- 
propriator, say  :^ 

In  full  for  the  absolute  purchase  of  the  inheritance  in 

fee  simple  of  the  said  tithes  and  hereditaments  hereinafter 
described. 

If  for  the  Purchase  of  a  Rent-charge  issuing  out  of  Lands : — 
-In  fiill  for  the  absolute  purchase  of  the  inheritance  in  fee 


nmple  in  possession,  of  the  said  yearly  rent-charge  or  annual 

sum  of  £ issuing  and  payable  out  of  and  charged  and 

chargeable  upon  the  hereditaments  and  premises  hereinafter 
described,  the  said  {vendor)  doth  hereby  admit  and  acknow- 
ledge, 8cc.  &c. 

If  for  the  Purchase  of  a  Common  in  gross: — 
-In  full  for  the  absolute  purchase  of  the  inheritance  in  fee 


nmple  in  possession  of  the  right  of  common  and  heredita- 
ments hereinafter  described,  the  said  (vendor)  doth  hereby 
admit  and  acknowledge,  8cc.  &c. 

IV. 

THE  GRANT   AND  CONVEYANCE,  OB   OPERATIVE   WORDS 
TO  BE  USED  IN  THIS   PART   OF  THE   DEED» 

In    a    DEED  OF    FEOFFMENT.]     NoW    THIS    INDENTURE 

WITNESSETH  that  for  and  in  consideration  o( [stating  the  con^ 
uderation  in  the  terms  hereinbefore  mentioned]  he  the  said 
{vendor)  hath  granted,  aliened,  and  enfeoffed,  and  by  these 
presents  doth  grant,  alien,  enfeoff,  and  confirm*  unto  the 
said  (purchaser)  and  his  heirs,  all.  Sec.  [setting  forth  the 
parcels  by  description  as  hereinafter  directed."] 

In  a  bargain  and  sale,  to  be  enrolled.] — Hath 
granted,  bargained,  and  sold,  ancl  by  these  presents  doth 
giant,  bargain,  sell,  and  confirm  unto  the  said  (purchaser)  and 
his  heirs,  all,  &c« 

*  If  it  is  frecn  a  corporation,  say  "  have  granted,  &c.  and  by  these  pre- 
sents DO  grant,''  kc. 

If  from  two  Yendors^  have  and  each  of  them  hath  granted,  &c.  and 
tty  these  presents  do  and  each  of  them  doth,  &c. 
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In    a    LBASB    for     a    tear   to    precede   a    RBtBASS.] 

— Hath  bargained  and  sold,  and  by  these  presents  doth 
bargain  and  sell  unto  the  said  (purchaser)  his  executors^ 
administrators,  and  assigns,  all,  &c 

In  a  release,  op  the  reversion  following  the 
LEASE  FOR  A  YEAR.] — Hath  granted,  bargained,  sold, 
aliened,  released,  and  confirmed,  and  by  these  presents  doth 
grant,  bargain,  sell,  alien,  release,  and  confirm  unto  the  said 
(purchaser)  in  his  actual  possession*  now  being  by  virtue  of 
a  bargain  and  sale  to  him  thereof  made  by  the  said  (vendor) 
in  consideration  of  ten  shillings,  by  indenture  bearing  date 
the  day  next  before  the  day  of  the  date  of  these  presents  for 
one  whole  year,  commencing  from  the  day  next  before  the 
day  of  the  date  of  the  same  indenture  of  bargain  and  sale, 
and  by  force  of  the  statute  made  for  transferring  uses  into 
possession,  and  his  heirs,  all,  8lc. 

In  a  conveyance  by  appointment  under  a  pow- 
er.]— He  the  said  (vendor)  in  pursuance  and  execution,  and 
by  force  and  virtue  of  the  power  or  authoirity  given,  saved, 
and  reserved  (as  the  case  may  be)  to  him  in  or  by  the  said  here- 
inbefore in  part  recited  indenture  of  release,  (or  as  the  case  may 
be,)  and  of  all  and  every  other  power  and  powers,  authority  and 
authorities,  to  him  belonging,  in  him  vested,  or  in  anywise 
enabling  him  in  this  behalf  hath  directed,  limited,  and 
appointed,  and  also  granted,  bargained,  sold,  aliened,  released, 
and  confirmed,  and  by  this  deed  or  instrument  in  writing, 
by  him  signed,  sealed,  and  delivered,  in  the  presence  of  and 
attested  by  two  or  more  credible  persons,  whose  names  are 
'  indorsed  or  intended  to  be  indorsed  hereupon  as  witnesses 

*  This  reference  to  the  lease  for  a  year  is  sometimes  inserted  at  the  foot 
of  the  general  words,  "  or  howsoever  otherwise  the  said  hereditaments  and 
premises  may  have  been  keretqfore  described/*  &e.  But  Messrs.  Booth, 
Rivet,  Duane,  Holliday,  Bray,  and  other  late  eminent  conyeyanceR 
uniformly  inserted  this  reference  to  the  bargain  and  sale  for  a  year  in 
the  above  place ;  that  is  to  say,  immediately  after  the  granting  words  of  the 
deed  and  before  the  description  of  the  parcels :  in  Horseman's  Precedents, 
however,  a  book  of  unquestionable  authority,  this  reference  to  the  bar- 
gain and  sale  for  a  year,  is  placed  iimnediately  after  the  general  description 
of  the  parcels,  in  such  words  as  will  be  hereafter  noticed,  and  this 
course  is  now  adopted  by  many  eminent  conveyancers  of  the  present  day: 
there  is  also  in  2  J&ridgm.  Con,  1 10,  a  precedent  m  which  there  is  a  distinct 
recital  of  the  bargain  and  sale  for  a  year  immediately  before  the  granting 
part  of  the  deed  of  release,  and  which  certainly  seems  to  be  the  most 
orderly  mode  of  reference  thereto,  though  not  now  in  use.  For  a  recital 
of  this  kind,  see  p.  69  supra,  and  if  it  should  be  thought  expedient  in  any 
case  to  use  such  a  recital,  then  instead  of  the  above  words,  say,  "  in  his 
actual  possession  now  being  by  virtue  of  the  said  hereinbrfore  in  part  recited 
lar^in  and  sale"  which  words  will  most  clearly  refer  to  the  antecedent 
recital  of  such  bargain  and  sale. 
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thereto,*  doth  absolutely  [and  imvoGablv,  if  the  ease  be  to,'] 
direct,  limit,  and  appoint,  and  also  grant,  bai^ain,  sell,  alien, 
release  and  confirm  nnto  the  said  (jNircioser,)  (in  his  actual 
possession,  &c.)  and  to  his  heirs,  all,  &c. 

In  a  convetance  of  copyholds  by  deed  of  co- 
tenant  TO  suBRSNDEK.] — Hr  the  said  (vendor)  for  him- 
self, his  heirs,  executors,  and  administrators,  doth  hereby 
covenant,  promise,  declare,  and  agree,  to  and  with  the  said 
{purchaser,)  his  heirs  and  assigns  in  the  manner  following, 
that  is  to  say,  that  the  said  (vendor)  and  his  heirs  shall  and 
will,  at  his  or  their  own  proper  costs  and  expence  in  all 
things,  at  or  before  the  next  or  any  other  general  or  special 
court  baron,  which  shall  or  may  be  hereafter  holden  in  and 

for  the  said  manor  of or  other  the  manor  or  manors 

whereof  the  lands  and  hereditaments  hereinafter  described  or 
any  of  them  are  now  holden,  well  and  effectually  surrender, 
or  cause  to  be  well  and  effectually  surrendered  into  the  hands 
of  the  lord  or  lords,  lady  or  ladies  of  the  said  manor  or 
manors  for  the  time  being,  or  otherwise  convey  and  assure  t 
ALL  that  customary  or  copyhold  farm,  &c.  [describing  the 
forcels  as  hereinafter  directedi\  which  said  surrender  shall  be 
so  and  in  such  manner  made  that  the  said  (purchaser)  and 
his  heirs  shall  and  may  be  duly  and  effectually  admitted  to 
all  and  singular  the  said  customary  or  copyhold  hereditaments 
and  premises,  and  thenceforth  become  lawfully  and  rightfully 
entitled  to  the  inheritance  in  fee  simple  at  the  will  of  tne  lordf, 
according  to  the  custom  of  the  said  manor  or  manors,  subject 
only  to  the  customary  rents  and  services  respectively  payable 
and  to  be  performed  for  or  in  respect  of  the  same,  [here  add 
the  usual  covenants  for  the  title,  and  for  which  see  Index,'] 

In  A  CONVEYANCE  OF  THE  EQUITY  OF  EEDEMPTION 


*  Taking  great  care  tO' follow  the  exact  words  of  the  power  of  appoint- 
ment. 

f  Where  a  person  has  a  mere  naked  authority,  and  not  any  legal  estate 
and  interest  in  the  premises,  as  in  the  case  of  a  devisee  in  trust  for  sale, 
or  of  the  assignees.of  a  bankrupt,  copyholds  may  be  conveyed  to  a  pur- 
chaser by  baigain  and  sale,  and  the  lord  will  under  such  mstrument  be 
bound  to  admit  such  purchaser  upon  the  payment  of  a  single  fine,  without 
requiring  such  derisee  or  assignees  to  be  first  admitted :  for  chis  see  2  fFils. 
400,  Holder  d.  Sullyard  v.  Preston,  and  Waik.  Cop.  Fidab  ed.  454,  and 
upon  the  same  principle  the  Editor  presumes,  though  it  is  not  common  to 
do  so,  that  the  better  course  upon  a  contract  for  the  purchase  of  a  copy- 
hold estate,  where  there  cannot  be  an  immediate  surrender,  will  be  to 
take  from  the  vendor  a  qualifi^  bargain  and  sale  of  the  premises  with 
the  usual  covenant  to  surrender,  and  upon  which  the  lord  wul  be  bound  to 
admit  in  case  of  death,  &c.  upon  the  payment  of  the  customar^r  fine  or 
fines:— -the precedent  for  this  purpose  is  given  in  the  chapter  which  here- 
inafter treats  distincUy  of  the  conveyance  by  bargain  and  sale. 
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TO  A   PURCHASER^  SUBJECT  TO  THE  MORTGAOE  CHARGE.] 

-^Hath  granted,  bargained,  sold,  released,  and  assigned, 
AND  by  these  presents  doth  grant,  bargain,  sell,  release^ 
assign,  and  confirm  unto  the  said  (purclu^r^  (in  his  actual 
possession,  &c.)  and  his  heirs,  all  that  -full,  absolute,  and 
clear  eouity  and  right  of  redemption  of  him  the  said  (vendor) 
of  and  m  all,  &c. 

Ik  a  convbyahcb  from  two  or  more  vendors.] — 
Have  and  each  of  them  hath  [or  if  there  are  move  than  two 
vendors,  "  and  each  and  every  of  them  hath,"  &c.]  granted, 
bargained,  sold,  aliened,  and  released,  and  bv  these  presents 
DO  and  each  of  them  doth  grant,  bargaiti,  sell,  alien,  release, 
and  confirm,  &c. 

In  a  conveyance  from  a  mortgagee  and  a  mort- 
gagor TO  A  pi/rchaser.] — He  the  said  (mortgagee)  at  the 
request  and  by  the  direction  and  appointment  of  the  said 
(mortgasor)  testified  as  aforesaid,  hath  bargained,  sold, 
released,  and  quitted  claim,  and  by  these  presents  doth 
bargain,  sell,  release,  and  quit  claim,*  and  he  the  said 
(mortgasor)  hath  granted,  bargained,  sold,  aliened,  and 
releasea,  and  by  these  presents  doth  ^rant,  bargain,  sell, 
alien,  release,  and  confirm  unto  this  said  ^purchaser,)  in  his 
actual  possession,  &c. 

In    a   conveyance  from  tjie  trustees  for  sale 

AND  THE  OWNER  OF  THE  INHERITANCE.] — ^ThEY  the  Said 

(trustees)  pursuant  to  and  in  execution  of  the  power  and  au- 
thority given  to  them  in  and  by  the  said  hereinbefore  in  part 
recited  mdenture  of  release,  and  of  all  and  every  or  any 
other  powers  or  power,  authorities  or  authority,  in  anjrwise 
enabling  them  in  this  behalf,  have  and  each  [and  every] 
of  them  hath  bargained,  sold,  aliened,  and  released,  and 
by  these  presents  do  and  each  [and  every]  of.  them  doth 
bargain,  sell,  alien,  and  release,  and  the  said  (owner  of  the 
iftheritance)  hath  granted,  bargained,  sold,  aliened  and 
released,  ratified  and  confirmed,  and  by  these  presents  doth 
grant,  bargain,  sell,  alien,  release,  ratify  and  confirm  unto 
die  said  (purchaser,)  8cc. 

In  a  deed  of  revocation  of  uses  and  limita- 
tion   AND    appointment,     GRANT    AND    RELEASE   TO    A 

PURCHASER.] — WITNESSETH,   that    in  pureuancc    of  the 

*  Where  it  is  a  mortgage  by  demise,  say  '*  hatb  baigatned,  sold,  as- 
signed, traDsferred,  and  set  over,  and  by  these  presents  doth  bargain,  sell, 
assign,  transfer,  and  set  over,  and  the  said  (mortgagor)  hath  granted, 
bargained,  sold,  assigned,  transferred,  set  over,  ratined  and  confirmed, 
AND  by  these  presents  doth  giant,  bargain,  sell,  assien,  transfer,  set  over, 
ratify,  and  confirm  unto  the  said  Cp^rcniuerJ  and  his  heirs,  all,"  kc. 
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said  contract  and  agreement,  and  for  enabling  the  aaid 
(trugtees)  to  okTry  the  same  into  eflfect;  and  in  pursuance 
and  by  rirtue  of  the  power  and  authority  given  to  or  vested 
in  them  in  or  by  the  said  hereinbefore  in  part  recited  inden- 
ture of  release  of  the day  of ,  and  of  all  and  every 

other  powers  and  power,  autiiorities  and  authority  whatsof 
ever,  m  anywise  enabling  them  or  either  of  them  thereunto^ 
and  in  exercise  and  execution  of  the  same;  they,  the  said 
(trustees),  ^by  and  with  the  consent  and  approbation,  and 
by  the  direction  and  appointment  of  the  said  (celles  que  trust,) 
testified  b)r  their  being  made  parties  respectively  hereto, 
and  by  their  signing  and  sealing  these  presents,  have  and 
each  of  them  hath  revoked,  determined,  and  made  void, 
AND  by  this  present  deed,  or  instrument  in  writing,  by 
them  sealed  and  delivered,  in  the  presence  of  the  two  cre-^ 
dible  persons  whose  names  are  hereupon  indorsed  or  in- 
tended to  be  indorsed  as  witnesses  attestin^g  the  same,  do 
and  each  of  them  doth  absolutely  revoke,  determine,  and 
make  void  all  and  every  the  uses,  trusts,  estates,  powers, 
provisoes,  and  limitations  in  and  by  the  said  hereinbefore  in 

part  recited  indenture  of  release  of  the day  of , 

limited,  created,  declared,  or  expressed,  so  far  as  the  same 
or  any  of  them  relate  to  or  concern  the  said  messuages, 
lands,  tenements,  and  hereditaments  hereinafter  particularly 
described  and  intended  or  mentioned  to  be  hereby  limited 
and  appointed,  granted,  released,  and  conveyed.  And  this 
indenture  further  WITNESSETH,  that  in  pursuance,  ex- 
ercise, and  execution  of  the  further  power  and  authority  given 
to  or  vested  in  them  the  said  {trustees),  by  the  said  herembe- 

fore  in  part  recited  indenture  of  release  of  the .day  of 

;  and  of  all  and  every  other  powers  and  power,  authorities 

and  authority  for  this  purpose  in  them  vested,  or  in  anywise 
enabling  them  thereunto  and  in  execution  thereof,  they  the 

said  (trustees)  for  and  in  consideration  of  the  sum  of  £ , 

[stating  the  consideration  and  the  receipt  or  acquittance  foe 
the  same  in  the  usual  form,]  have  and  each  of  them  hath, 
with  the  privity,  consent,  and  approbation,  and  by  the^ 
direction  and  appointment  of  the  said  (celles  que  trust,)  tes- 
tified, &c.)  limited,  directed,  and  appointed,  and  by  this 
present  deed  or  instrument  in  writing,  by  them  sealed,  de- 
livered, and  attested,  as  aforesaid,  do  (with  the  like  privity, 
consent,  and  approbation,  and  by  the  like  direction  and 
appointment  so  testified  as  aforesaid,)  limit,  direct,  and  ap- 
point that  ALL  and  singular  the  messuai^es,  lands,  tene- 
ments, and  hereditaments  hereinafter  particularly  described 
and  mentioned  or  intended  to  be  hereby  granted  and  re- 
leased,  and  concerning  which,   the  uses,    trusts,    estates, 

u 
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powers,  provisoes,  and  limitations  expressed  and  contained 
m  the  said  hereinbefore  in  part,  recited  indenture  of  release, 

of  the  day  of ,   have   been  so  as  aforesaid 

hereinbefore  revoked,  determined,  and  enure  void  or  ex- 
pressed and  intended  so  to  be,  and  every  of  them  and  every 
part  and  parcel  thereof,  with  their  and  every  of  their  rights, 
members,  and  appurtenances,  shall  henceforth  be,  remain^ 
and  continue,  and  the  said  in  part  recited  indenture  of  re- 
lease, and  all  other  conveyances  and  assurances  of  the  said 
messui^es^  lands,  tenements,  and  hereditaments,  and  every 
part  and  parcel  thereof  shall  be  and  enure  unto  the  said 
(purchaser,)  his  heirs,  and  assigns  for  ever,*  freed,  exone- 
rated, released,  and  absolutely  discharged  of  and  from  all 
and  every  the  uses,  trusts,  estates,  powers,  provisoes,  and 
limitations  in  or  by  the  said  in  part  recited  indenture  of  re- 
lease and  settlement  of  the •  day  of expressed 

and  declared  of  and  concerning  the  same.  And  this  in- 
denture FCRTHER  WITNESSETH,  that  for  the  further  assur- 
ance of  the  said  messuages,  lands,  tenements,  and  heredita- 
ments unto  the  said  (purchaser)  and  his  heirs,  [or  as  the  case 
may  fte,]  and  for  the  considerations  aforesaid,  and  also  in  con- 
sideration of-  the  sum  of  lOs.  of  like  lawful  money  of  Great 
Britain  to  the  said  (trustees)  and  (ceUes  que  trust)  in  hand  well 
and  truly  paid  by  the  said  (purchaser)  at  or  immediately 
before  <tbe  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  they  the  said  (trustees) 
HAVE  and  each  of  them  hath,  with  the  privitjr,  con- 
sent, and  approbation,  and  by  the  direction  and  appointment 
of  the  said  (celles  que  trutt)  testified  as  aforesaid;  bargained, 
sold,  released,  and  disposed  of,  and  by  these  presents 
DO  and  each  of  them  doth  bargain,  sell,  release,  and 
dispose  of,  and  they  the  said  (cellai  que  trust)  have  and 
each  of  them  hath  granted,  bargained,  sold,  aliened, 
released,  ratified,  and  confirmed,  and  by  these  presents 
DO  and  each  of  them  doth  grant,  bargain,  sell,  alien,  re- 
lease, ratify,  and  confirm  unto  the  said  (purchaser),  in  his 
possession,  &c. 

In  a  conveyance  from  a  mortgagee,    trustees 

FOB    SALE,    and     owner     of     the    INHERlTANCE.f]      He 


*  If  it  is  a  conveyance  to  the  purchaser  and  a  trustee  to  prevent  dower, 

say,  "  to  the  said  — —  and  — ■ and  their  heirs,  to  such  uses  upon 

such  trusts  and  for  such  ends,  intents,  and  purposes  as  are  hereinafter 
more  particularly  expressed  and  declared  of  and  concerning  the  same  he- 
reditaments and  premises. 

+  The  li^e  form  will  serve  for  a  conveyance  from  a  mortgagee,   the  . 
assignees  of  a  bankrupt,  and  the  bankrupt. 
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the  said  (nu^rtgagee),  at  the  request  and  by  the  direction  and 
appointment  of  the  said  (owner)  and  also  of  the  said  (tru$» 
tea,)-  testified  as  hereinbefore  mentioned,  hath  bargained, 
sold,  released,  and  quitted  claim,  and  by  these  presents 
both  bargain,  sell,  release,  and  quit  claim,  and  they 
die  toid  (trustees),  pursuant  to  and  in  execution  of  the  power 
and  authority,  &c.  &c.  with  the  privity  and  approbation; 
and  by  the  direction  and  appointment  of  the  said  (owner)  and 
(mortgagee)  respectively  testified  as  aforesaid,  have  and  each 
of  them  hath  bai^ined,  sold,  and  released,  and  by  these 
presents  no  and  each  of  them  doth  bargain,  sell,  and  re* 
lease,  and  he  the  said  (owner)  hath  granted,  bargained, 
sold,  released,  ratified,  and  confirmed,  and  by  these  pre- 
sents doth  grant,  bargain,  sell,  alien,  release,  ratify,  and 
confirm  unto  uie  sud  (purchaser,)  &c. 

In  the  conveyance  of  an  aixvowson.] — ^He  the 
said  (vendor)  hath  granted,  bargained,  sold,  aliened,  and 
released,  and  by  these  presents  doth  ^rant,  bargain,  sell, 
alien,  release,  and  confirm*  unto  the  said  (purcha$er)  in  his 
actual  possession,  &c.  and  his  heirs. 

In  a  conveyance  of  the  next  right  of  pre- 
sentation.] He  the  said  (patron)  hath  granted,  bar- 
gained,  sold,  and  assigned,  a^d  by  these  presents  doth 
grant,  bar^n,  sell,  assign,  and  confirm  unto  the  said  (pur- 
chaser,) his  executors,  administrators,  and  assigns,  all 
that,  &c. 

In  a  conveyance  of  tithes,  a  rent-charge,  or 
COMMON  IN  GROSS.] — Hath  granted,  bargained,  and  sold, 
and  by  these  presents  doth  grant,  bargain,  sell,  and  con- 
firm unto  the  said  (purchaser)  and  his  heirs,  all,  Sic. 

V. 

THE    DESCRIPTION    OF    THE    PARCELS. 

In  the  description  of  the  parcels  it  is  the  safest  and  best 
way  to  use  the  following  words. t — Shep.  Free.  82. 

*  If  the  conveyance  is  intended  to  be  by  a  bargain  and  sale  to  he  en- 
rolledy  and  which  is  the  better  mode  of  conveyance  in  these  cases,  omit 
the  words,  "  aliened  and  released.'* 

f  The  Editor  inserts  these  dtscriptions  from  Sheppard,  to  shew  the  des- 
criptive order  in  which  the  parcels  ought  in  strictness  to  be  mentioned ; 
but  although  they  may  not  be  set  down  in  this  order,  by  placing  the  most 
worthy  things  before  the  less  worthy,  this^  as  observed  in  p.  12,  is  not 
necessarily  required,  and  much  must  depend  upon  the  manner  in  which 
the  premises  may  have  been  described  in  former  deeds.  The  Editor  has 
also,  which  may  be  of  use  to  practitioners,  added  some  descriptions  of 
parcels  not  noticed  by  Sheppard, 

H  2 
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l.-^HoNOBs.]  All  those  the  honors,  isles,  islands, 
baronies,  villages,  towns,  castles,  seigniories,  manors, 
granges,  foM  courses,  farms,  knights'  fees,  oxgangs,  forests, 
psurks,  wairens,  messuage^,  lands,  meadows,  pastures,  woods, 
moors,  marshes,  furzes,  heaths,  commons^  waters,  fishings, 
advowsons,  hundreds,  ways,  heriots,  franchises,  rents/  ad- 
vowsons  in  gross,  vicarages,  rivers,  ferries,  mines,  and  all 
other  the  lands,  tenements,  and  hereditaments  of  the  said 
A.  B.,  situate,  lying,  and  being  within  the  county  of 
O.  That  is  to  say,  all  that  bis  grange  called  Vyefs 
grange,  situate,  lying,  and  being  in  the  parish  of  D.,  iii  the 
county  of  Kent,  all  that  his  farm  called  Lorenge  farm, 
situate,  lying,  and  beine  within  the  same  parish  of  D.,  con- 
tainiQg  about  three  hundred  acres  of  land,  meadow  and  pas- 
tures, and  both  of  them  now  in  the  occupation  of  G.  V., 
ALL  that  his  oxgang  of  land,  lying  in  Dale  within  the  coun- 
ty of  the  city  of  G.,  now  in  the  occupation  of  S.  T. ;  all 
that  his  plough  land  or  hide  land,  situate,  lying,  and  being 
in  Dale  aforesaid,  now  in  the  occupation  of  L.  M. ;  all  that 
his  yard  land,  situate,  lying,  and  being  in  Dale,  now  in  the 
occupation  of  W.  S. ;  all  that  his  half  Plough  or  half  Hide 
of  land,  situate,  lying,  and  being  in  Sale  within  the  said 
county  of  the  city  of  Q.,  now  in  the  occupation  of  M.  N. ; 
AND  all  that  his  half-yard  land,  situate,  lying,  and  being  in 
Dale  aforesaid,  now  in  the  occupation  of  the  said  M.  N. ; 
AND  the  one  moiety  or  half-part,  the  same  into  two  ^qual 
parts  being  divided  or  considered  to  be  divided,  of  alt  his 
messuages,  and  of  all  the  lands,  tenements,  and  heredita- 
ments of  his,  situate,  lying,  and  being  within  the  county 
of  H.  And  the  third  part  or  one  part  in  three  parts,  to  be 
divided  of  all  that  his  one  close  of  meadow  or  pasture^  si- 
tuate, lying,  and  being  within  the  parish  of  W.,  in  the  said 
county  of  H.,  and  commonly  called  by  the  name  of  Parson^s 
mead,  with  their  and  every  of  their  hereditaments,  mansions, 
and  appurtenances,  (except  as  hereinafter  excepted.)* 

2.— A  MANOR.]  ALLf  that  the  manor  of  H.  with  the 
appurtenances  in  the  said  county  of  G.,  now  or  late  in  the 
tenure  or  occupation  of  the  said  A.  B. ;  and  all  and  sin^lar 
messuages,  granges,  mills,  tofts,  cottages,  curtilages,  dove- 
houses,  bams,  buildings,  gardens,  orchards,  lands,  mea- 
dows, pastures,  feedings,  parks,  commons,  woods,  under- 
woods, rents,  reversions,  services,  and  all  and  all  manner  of 
tithes,  of  what  kind  or  nature  soever  they  be,  and  also  all 

*  If  there  is  any  exception,  if  not,  omit  these  words. 
f  'The  words  in  italics  here,    and  in   the  subsequent  descriptions  of 
parcels,  seem  to  be  necessary  to  be  added. 
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fee-farms^  waters,  fishings,  furzes,  heaths,  moors,  marshes, 
ways,  wastes,  or  void  grounds,  knights'  fees,  wards,  mar- 
riages, escheats,  reliefs,  heriots,  courts,  profits  of  courts, 
courts  leet,  and  views  of  frank-pledge  and  all  that  which  to 
the  same  courts  and  views  of  frank-pledge  doth  appertain, 
goods  and  chattels  waived  and  strayed,  goods  and  chattels 
of  felons,  fugitive  and  outlawed  persons,  fines,  amercia- 
ments, liberties,  privileges,  and  all  other  profits,  commo- 
dities, and  advantages  in  H.  aforesaid  and  elsewhere  within 
the  said  county  of  G.,  to  the  said  manor  belonging  or  in 
anywise  appertaining  or  accepted,  reputed,  deemed,  taken, 
or  known  as  part,  parcel,  or  member  of  the  same  manor,  in 
as  large,  ample,  and  beneficial  manner  to  all  intents  and 
purposes  whatsoever,  as  the  said  A.  B.  now  hath  or  holds  or 
my  of  his  ancestors  or  other  person  or  persons,  under  or  through 
whom  he  now  derives  title,  may  at  any  time  heretofore  have 
held  and  enjoyed  in  the  same 

OR, 

All  that  capital  messuage  or   tenement  and  mahsion- 

house,  situate,  standitig,  and  being  in  the  parish  of 

in  the  said  county  of ,  formerly  in  the  occupation 

of ,  afterwards  of ,  and  now  in  the  possession 

or  occupation  of ,  his  undertenants  or  assigns ; 

AND  ALL  that  the  manor  and  lordship  of afore- 
said,* and  also  the  right  and  liberty  of  holding  and  enjoy- 
ing within  the  said  manor  or  lordship,  town,  parish,  and 
hamlet  of -. aforesaid,  courts  leet  and  view  of  frank- 
pledge of  all  tenants  resident  and  inhabitant,  and  others  re- 
sident and  coming  within  the  said  manor  or  lordship  and 
precincts  of  the  same,  and  all  and  whatsoever  to  the  said 
pourts  leet  and  view  of  frank-pledge  appertaineth  or  be- 
longeth,  or  by  any  means  ought  to  appertain  and  belong 
thereto.  And  all  those  several  closes,  pieces,  and  parcels 
of  arable  land,  ley,  meadow,   and  pasture  ground,  situate 

and  being  in  the  several  parishes  oi and or 

one  of  them  in  the  said  county  of hereinafter  more 

particularly  mentioned  and  described,  (that  is  to  say,)  all 
those,  &c.  (setting  forth  the  parcels  acftording  to  their  proper 
descriptions.  )t 

•  Or  reputed  manor  or  lordship  of p-,  if  it  be  so. 

t  The  geueral  words  to  be  added  to  parcels  of  the  above  description 
should  be  these,  *'  together  with  all  outhouses,  buildings,  bams,  stables^ 
yaids,  orchards,  gardens,  hedges,  ditches,  mounds,  fences,  ways,  waifs, 
estrays,  goods  and  chattels  of  felons,  fugitives,  and  persons  outlawed, 
deodands,  heriots,  amerciaments,   fin^s,  services,  rexUs,  waters, .  waters 
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3. — An  ad  vow  son.]  All  that  the  rectory,  parsonage, 
and  glebe  lands  of  H.  aforesaid,  and  all  and  every  the 
tithes  and  tenths  of  com,  grain,  hay,  wool,  htmbs,  milk, 
calves,  and  all  other  tithes,  tenths,  and  portions  of  tithes^ 
whether  prsedial,  personal,  mixed^  or  otherunse,  obventions,  ob^ 
lations,  and  fruits  whatsoever,  parcel  of  or  belonging  to  the  said 
rectory  of  R,,  and  yearly  or  otherwise  growing,  arising,  re- 
newing, accruing,  or  increasing  within  the^  said  township  or 
parish  of  H.  aforesaid.  And  also  all  that  the  advowson, 
gift,  free  disposition  and  right  of  patronage  of  the  rectory 
and  church  of  H.  aforesaid. 

OE, 

All*  that  the  advowson,  donation,  nomination,  col- 
lation, presentation,  and  right  of  patronage  and  free  dis- 
position of,  in,  and  to  all  that  rectory,  parish  church,  or 

vicarage  of  together  with  all  houses,  out4iouses, 

buildings,  barns,,  stables,  coach-houses,  dove-houses,  yards, 
glebe  lands,  tithes  and  portions  of  tithes,  tenths,  obla- 
tions, obventions,  fruits,  dues,  perquisites,  profits,  and  emo- 
luments, of  what  nature  or  kind  soever,  to  the  said  ad- 
vowson, rectory,  or  parsonage  belonging  or  in  anywise 
appertaining,  or  yearly  or  otherwise  increasing  or  growing, 
and  becoming  due  and  payable  within  the  township  or  parish 

of aforesaid,  and  all  ways,  paths,  passages,  gardens, 

orchards,  ponds,  waters,  land  covered  with  water,  water- 
courses, timber  and  other  trees,  woods,  underwoods,  rights 
and  privileges  of  common  and  of  feeding  and  foldage  of 
every  kind,  and  all  and  all  manner  of  other  rights,  privileges, 
easements,  advantages,  appendages,  and  appurtenances  what- 
soever, to  the  said  advowson,  right  of  patronage,  glebe  lands, 
hereditaments,  and  premises,  or  any  of  them,  or  any  part 
thereof,  respectively  belonging,  or  in  anywise  appertaining 
or  reputed  or  deemed  so  to  be,  or  with  the  same  or  any  of 
them,  now  or  heretofore  holden,  used,  occupied,  or  enjoyed. 

OR, 

4* — Next  presentation.]  All  that  the  first  and  next 
turn,  avoidance,  or  ri^t  of  donation,  nomination,  presenta* 
tion,  and  free  disposition  of  and  to  all  that  the  advowson  and 
right  of  patronage  of,  in,  and  to  the  rectory,  parsonage,  or 

courses,  hades,  baulks,  fuirows,  comiQons,  profits,  commodities,  pri- 
yileges,  royalties,  and  appiif  tenances  whatsoever,  to  the  said  messuage  or 
tenesDcn^  and  mansion-nouse,  manor,  court  leet,  and  view  of  frank 
pledge,  messuages,  lands,  tenements,  and  hereditaments  hereby  granted 
and  released,  or  intended  so  to  be,  or  any  of  them  or  any  part  or  parcel 
thereof,  belonging  or  in  anywise  appertaining,  or,  &c. 
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parish  church  of  ■  in  the  county  of  — *—  to  the  same 
presentation,*  coUation^f  or  donation  j;  wheneyer  the  same 
shall  first  and  next  after  the  date  of  these  presents  happen  to 
become  void,  by  the  death,  resignation,  cession,  or  aepriva- 

tion  of or  other  the  now  or  present  incambent  thereof, 

and  all  the  glebe  lands,  hereditaments,  rights,  members,  and 
apportenances,  to  the  said  adyowson  and  rectory  belonging, 
or  in  anywise  appertaining,  so  far  as  concerns  the  next 
ayoidance  thereof. 

5. — Tithes.]  All  and  siagular  the  tithes  and  tenths  of 
com,  grain,  hay,  and  wood,  and  all  other  tithes,  tenths  and  por- 
tions of  tithes  and  tenths,  whether  prsedial,  personal,  or  mixt, 
obyentions,  oblations,  and  fruits  whatsoeyer,  parcel  of  or 
belonging  to  the  rectory  impropriate  of  A,  in  the  county  of 
B,  and  yearly  or  otherwise  growing,  accruing,  increasing, 
renewing,  or  arising,  or  to  grow,  accrue,  increase,  renew,  or 
arise«  out  of,  from,  upon,  or  in  respect  of,  all  or  any  of  the 
seyeral  messuages,  lands,  tenements,  and  hereditaments, 
situated  and  bemg  within  or  belonging  to  the  said  parish  of 

as  hereintoler  particularly  described,  that  is  to  say, 

▲LL,  Sue 

6. — ^HousB  AND  LANJ>.|]  All  that  messuage  or  tene- 
menty  with  the  appurtenances,  niuate,  lyings  atid  being  in  W, 
in  the  county  of  W.  wherein  one  L.  S.  doth  now  dwell,  and 
aU  the  gardens,  lands,  meadows,  pastures,  woods,  underwoods, 
tenements,  and  hereditaments  to  the  said  messuage  or  tene- 
ment belonging  or  in  anywise  appertaining,  or  therewith 
usually  occupied  and  enjoyed ;  all  which  are  now  in  the  occo* 
pation  of  the  said  L.  S.  as  under-tenant  of  the  said  A.  B.  on 
all  that  messuage  or  tenement,  with  the  appurtenances, ithf- 
ate,  lying*  and  being  in  W.  ttfaresaidf  in  the  county  of  W,  now 
or  late  in  the.  tenure  of  the  said  L.  S.  his  unaer-tenantt  or 


*  An  adyowson  presentative  is  where  any  one  has  a  right  of  patronage ; 
and  presentation  is  the  giving  or  offering  of  the  parson  to  the  church,  by 
him  who  has  such  right  of  patronage,  upon  which,  institution  is  to  be 
gianted  by  the  bishop. 

f  An  advowson  coUative  is  where  the  bishop  and  patron  are  one  and 
the  same  person :  in  which  case  the  bishop  cannot  present  to  himself, 
bat  does  of  his  own  act  collate  and  confer  the  benefit  on  the  parson, 
without  any  presentation,  which  supplies  the  place  of  presentation  and 
institution. 

{  A  donative  is  a  benefit  merely  given  and  collated  by  the  patron  to  a 
mao,  without  either  presentation  to  or  institution  by  the  ordinary,  or 
indncUon  by  his  order. 

§  By  the  name  of  Landj  which  is  notaes  gmmi/txitmimi,  every  thing 
torestcia!  will  pass.    Co.  LU*  4.    2  Bkck.  19*  ^^^  see  p.  14,  n^pro. 
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assigns ;  an  d  all  those  the  four  yard  lauds-  and  three  quarters 
of  another  yard  laud,  and  ground  to  the  same  last-fnentioned 
messuage  or  tenement  belonging  or  appertaining,  containing 
by  estimation  one  hundred  and  forty  acres  of  land,  arable^ 
meadow,  and  pasture,  all  which  mid  her  edit  amenU  and  premises 
are  particularly  mentioned  atul  set  forth  in  the  schedule  here^ 
under  writtetu  or  hereunto  annexed. 

OR,     • 

All  that  capital  messuage  or  manor  house,  situate,  lyi^^» 
and  being  in  W,  in  the  county  of  G,  wherein  the  said  U.  D. 
now  dwelleth,  and  all  houses,  out-houses,  buildings,  courts^ 
outlets,  gardens,  and  orchards  thereunto  belonging  or  apper- 
taining, and  all  the  lands,  meadows,  pastures,  woods,  and 
f  rounds  belonging  or  appertaining  unto  the  same,  which  are 
ereinafter   particularly   mentioned,   (that  is  to   say)   onb 

CLOSE,  CROFT,  TOFT,  &C. 

ORy 

All  that  messuage  or  tenement  with  the  appurtenances, 
situate^  lying,  and  bemg  within  the  parish  of  D,  in  the  county 
of  G,  and  called  by  the  name  of  C,  wherein  one  S;  T,  now 
dwelleth,  and  one  croft  called  S,  and  thirty  acres  of  land 
thereunto  belonging  or  appertaining,  situate,  lyii>g>  sind  being 
within  the  said  parish  of  D. 


OR, 


All  that  messuage  or  tenement,  with  the  appurtenances, 
situate,  lying,  and  bein^  in  C,  in  the  parish  of  D,  in  the 
county  of  G,  now  or  late  m  the  tenure  or  occupation  of  £.  P. 
and  formerly  of  W.  P.  some  time  since  deceased. 

OR, 

All  that  capital  messuage,  larm,  or  mansion-bouse,  com- 
monly called  house,  otherwise situate,  lying, 

and  being  at within  the  county  of  M.  with  all  and 

singular  the  rights,  members,  and  appurtenances  thereunto 
belonging  and  appertaining,  and  all  that  garden  and  or- 
chard thereunto  likewise  belonging  and  appertaining,  situate, 
lying,  and  being  on  the  west  side  of  the  said  messuage,  and 
all  that  piece  or  parcel  of  ground  adjoining  to  the  said  or- 
chard, and  commonly  called . 

7. — Dye-house.]  All  thai  messuage  or  tenement  com- 
monly used  for  a  dye-house,  situate,  lying,  and  being  at  W., 
in  the  county  of  G.,  together  with  the  dwelling-Jwuse  thereto 
adjoimng^  and  now  held,  occupied^  and  used  therewith,  with 
their  and  every  of  their  appurtenances  and  as  the  same  respec^ 
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thdy  now  art  or  lately  were  in  the  tenure  or  occupation  of 

• 

8. — An  Inn.]    All  that  messuage  or  tenement,  situate* 

lyings  and  bein^  at commonly  called  or  known  by 

the  name  or  ngn  of  the  G. ;  together  with  all  and  lingular 
the  yards,  gardens,  stables,  orchards,  tenements,  and  ap- 
purtenances thereunto  belonging,  or  therewith  now  used  and 
occupied,  as  the  same  now  are  or  late  were  in  the  tenure  or 
occupation  of . 

9. — ^A  Brewery.]  All  that  brewhouse  or  public  and 
open  brewery,  situate,  lying,  and  being  next  and  immediately 
adjoining  to  the  now  dwelling-house  of  the  said  {verulor)  in 

aforesaid,  and  called  the brewery,  together 

with  all  and  singular  the  outhouses,  storehouses,  buildings, 
stables,  cellars,  areas,  vaults,  lights,  yards,  ways,  paths, 
passages,  sinks,  drains,  sewers,  waters,  watercourses,  rights, 
prinleges,  easements,  advantages,  conveniences,  and  ap- 
purtenances to  the  said  brewhouse  or  brewery  and  premises 
belonging  or  in  anywise  appertaining,  or  with  the  same  ot 
any  of  them  or  any  part  thereof,  now  or  heretofore  lawfully 
holden,  used,  occupied,  or  enjoyed.  [And  together  also 
with  all  and  singular  the  cisterns,  vats,  tuns,  pumps,  pipes, 
cocks,  coppers,  coolers,  casks,  tressels,  malt  and  other 
mills,  and  all  and  singular  other  the  plant,  goods,  chattels, 
fixtures,  matters  and  things  which  are  respectively  men- 
tioned and  set  forth  in  the  schedule  or  inventory  thereof, 
hereunder  written,  and  every  of  them  and  every  part  and 
parcel  thereof.*] 

10  — A  Cottage*]  All  that  cottage  or  tenement, n^i/a/e^ 

,  and  being  at ,  wherein  one  K.  N.  doth  now 

well,  and  the  scite  thereof^  together  with  the  garden  and 
orchajrd  thereunto  adjoining  and  belonging,  and  containing 
altogether  by  estimation acres  or  thereabouts. 

11. — Closes  of  Land.]    All  that  one  close  or  piece  or 
parcel  of  meadow  ground,    \pr  pasture  ground,  or  arable 

ground,]  situate,  lymg,  and  being  in ,  in  the  county 

of ,  commonly  called  by  the  name  of -^^  con- 

Udmng,  by  estimation,  five  acres  or  thereabouts,  now  in  the 
tenure  or  occupation  of ,  his  wuiertenantsj  or  assigns. 


*  These  latter  parcels  may  be  omitted,  if  they  are  not  intended  to 
form  a  part  of  the  purchase ;  and  if  they  are,  there  must  be  a  distinct  ha- 
bendum in  respect  thereof,  ^  in  like  manner  as  in  the  conveyance  of  a 
pbntaticMi  in  the  colonies  with  the  stock  tbereon.^For  which  see  the 
proper  habenda,  irfia p.\i\. 
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All  those  .five  several  pieces  or  parcels  of  pasture  landy 
lying  together  and  near  or  adjoining  also  to  the  said  mes- 
suage or  tenement^  whereof  one  is  called  the  little  close, 
and  containeth  by  estimation  half  an  acre  or  thereabouts  ; 
another  is  called ,  8cc. 

OR, 

All  that  piece  or  parcel  of  meadow  ground,  of  about  one 
acre,  situate^  lyin^>  ^^^  being  in  a  common  mead,  called 
the  great  meadow  in  D.  in  the  county  of  G„  [or  in  the  com- 
mon fields  of  D.,  in  the  county  of  G.]  between  the  .pieces 
or  parcels  of  meadow  ground  of  L.  M.  and  N.  O.  on  the  east 
aim  west  sides  thereof. 

OR, 

All  that  one  piece  or  parcel  of  arable  land,  being  six 
ridges  and  about  an  acre,  situate^  lying?  ^^  being  in  a  field 

called  the  West  Field,  in  the  common  fijelds  of ,  in 

the  county  of ,  in  a  certain  part  of  the  said  field,  called 

the  Moors,  between  the  arable  lands  of  L.  M.  and  N.  O.  on 
the  north  and  south  sides  thereof. 

12. — Ground    Rents.]      All  that  piece  or  parcel  of 

f  round  of  or  belonging  to  the  said ,  situate,  tying,  xind 
eing  near ,  iu  the  parish  of ,  m  the  county  of 

— ;  whereon,  or  upofi  a  part  whereof,  formerly  stood  a 

messuage  or  tenement,  called  trie  tavern.     And  AiiL 

those  nine  brick  messuages  or  tenements  lately  erected  and  built 
upon  the  said  piece  or  parcel  of  ground,  on  an  uniform  plan, 
making  and  comprising  the  whole  of  the  court  or  place  called 

^ —  Place,  now  or  late  in  the  several  tenures,  possession^, 

or  occupations  of or  some  of  them,  their,  or  some  of 

their  undertenants  or  assigns,  all  which  said  piece  or  parcel  of 

f  round,  and  the  said  messuages  or  tenements  thereon  erected  and 
uHt,  were  by  indenture  bearing  date ,  demised  by  the 

said unto ^for  the  term  of  61  years,  commencing 

from  at  and  under  the  yearly  rent  of  £10,  JreefrcHn 

land  tax  and  other  taxes  and  deductions  whatsoeoer,  and  payable 
quarterly  as  therein  mentioned  during  the  whole  of  the  said 
term,  atid  which  said  piece  or  parcel  of  ground^  messuages,  Or 
tenements  and  premises  are  more  particularly  delineated  and 
described  in  the  plan  or  ground-plot  thereof,  arawn  in  the  mar- 
gin  of  the  said  indenture  of  lease,  and  also  the  counterpart  of 
such  lease^ 

13. — Rent^charge.]     All  that  yearly  rent^charge  or 
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annual  snm  of  £ ,  issuing  and  to  be  issuing  and  pay« 

able  Qut  of  and  charged  and  chargeable  upon  all^  &c.  &c 
together  with  all  benefit  and  advantage  of  distress  and  entry, 
and  of  all  other  powers  and  remedies  whatsoever  reserved 
to  or  vested  in  nim  the  said  (vendor)  or  other*  person  or 
persons,  for  him  or  on  his  .behalf,  by  or  by  virtue  of  the 

said  hereinbefore  in  part  recited  indenture  of [or 

will,  05  the  case  may  6e,]  or  otherwise  howsoever,  for  re- 
covering and  receiving  the  same,  together  with  all  and  all 
manner  of  other  rights,  privileges,  aavanteges,  appendages, 
and  appurtenances  whatsoever,  to  the  said  yearly  rent- 
charge  or  annual  sum  belonging  or  in  anywise  appertaining. 

14. — Pabk.]  All  that  park  in  A,  aforesaid,  called  A 
paik  heretofore  disparked,  and  divided  into  several  closes 
and  parcels,  and  used  as  meadow  and  pasture  ground,  con- 
taining by  estimation  1000  acres  or  thereabouts. 

16. — Mills.]  All  those  two  water,  grist,  or  com  mills 
called  W.  mills,  with  all  the  suit  or  multure,  mill  dams,  mill 
races,  stream  and  streams  of  water  thereto  belonging,  or 
therewithal  used  or  enjoyed;  now  in  the  tenure  or  occu- 
pation of . 

16. — ^Ferries.]  All  that  passage  and  ferry  of  O,  and 
all  ferries  and  passages,  and  passages  of  ferry  boats  and 
barges  whatsoever,  and  the  fares,  pronts,  and  appurtenances 
thereto  belonging  or  arising  thereirom  at  the  said  passage  or 
ferry. 

17. — CoppERAs-woRKS.]  All  that  copperas-house, and 
the  copperas-beds,  furnaces,  cisterns,  cellars,  yards,  grounds, 
outhouses,  ways,  easements,  profits,  commodities,  advan- 
tages, emoluments,  and  hereditaments  whatsoever,  to  the 
said  copperas-house  and  premises  belonging  or  appertaining, 
or  therewith  used,  occupied,  or  enjoyed,  with  all  and  singu- 
lar the  appurtenances,  situate,  lying,  and  being  in  or  near 
A,  in  the  parish  of  A,  in  the  countv  of  G,  and  also  all  that 
the  liberty,  power,  and  privilege  of  gathering,  taking,  and 
carrying  away  of  copperas-stones  in,  upon,  through,  over, 
and  from  the  manor  oi  A,  in  the  county  of  G. 

18. — Common  in  gross.]  All  and  singular  the  common 
pasture,  and  right,  title,  advantage,  and  privilege  of  and  to 

common  of  pasture,  feeding,  and  foldage  for beasts, 

sheep,  &c.  &c.  in  and  upon  the  common  of ,  [or 

a$  the  case  may  be,'\  and  all  other  the  common  fields,  wastes, 
commons,  and  other  commonable  grounds  and  places  in  the 
parish  of or  elsewhere,  within  the  manor  of  -: 
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or  however  otherwise,  the  said  commons,  fields,  and  places^ 
or  any  of  them,  now  are  or  is  or  heretofore  were  or  was 
situated,  called,  known,  described,  or  distinguished  and  all 
and  all  manner  of  other  rights,  privileges,  advantages,  appen- 
dages, and  appurtenances  whatsoever  to  the  said  common 
hereditaments  and  premises  or  any  of  them  or  any  part 
thereof  respectively  belonging  or  in  anywise  appertaining, 
or  reputed  or  deemed  so  to  be,  or  with  the  same  or  any  of 
them  now  or  heretofore  holdcn,  used,  occupied,  or  en- 
joyed, (except,  &.C.) 

19. — Woods.]  All  those  woods  and  wood  grounds 
commonly  called  X,  situate,  lying,  and  being  in ,  con- 
taining by  estimation  ,  oeing  more  or  less,  and   the 

hedge-rows  and  furzes  of  the  same  woods  and  wood  ffrounds, 
save  and  except  the  timber-trees  growing  in  the  said  hedge- 
rows and  furzes,  being  all  parcel  of  the  manor  of  S,  in  the 
said  county  of  S,  and  also  free  ingress,  egress,  and  regress, 
at  all  times  in  the  year  for  all  and  all  manner  of  servants, 
chapmen,  workmen,  carts,  horses,  and  carriages  whatso- 
ever to  and  from  all  the  said  woods  and  wood  grounds,  and 
in,  by,  and  through  any  other  grounds  belonging  to  the 
said  manor  of  S,  and  full  and  free  liberty  at  the  will  and 
pleasure  of  the  said  A.  B.,  his  heirs,  executors,  adminis- 
trators, and  assigns,  to  cut  down,  work  up,  and  carry 
away  the  said  timber  trees  growing  in  the  said  woods 
and  wood  grounds,  with  liberty  to  stack  the  same  on  the 
soil  thereof,  and  if  occasion  be  or  require  to  make  and 
burn  the  same  or  any  part  thereof  into  charcoal,  and  for 
that  purpose  to  make  pits,  and  get  sods  and  dust  in  the  said 
place,  doing  as  little  damage  to  the  soil  thereby  as  conve- 
niently may  be,  and  also  liberty  with  servants,  horses,  carts, 
and  carriages  to  carry  away  the  said  timber  in  trees  or  cut 
into  wares,  and  also  the  said  charcoal  in,  by,  and  through 
any  other  grounds  or  usual  ways  belonging  to  the  said  manor 
of  S. 

20. — ^Forest   or    Chase.]     All  that  the  forest  and 

chase  of ;  commonly  called  ,  situate,  lying, 

and  being  in  the  county  of  — . 

21.— Warren.]  All  that  warren  called  B.  warren,  in 
H,  in  the  aforesaid  county  of  G,   bounded  as  folio weth, 

that  is  to  say,  on  the  east  side  thereof  by ,  on  the  west 

by ,  on  the  north  by ,  and  on  the  south  by , 

and  the  liberty  of  feeding,  keeping,  and  killing  conies  or 
rabbits,  and  other  beasts  and  fowls  of  warren  within  the 
said  ground  or  warren,  called 
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22. — Fish  Pomds.]    All  those  three  pools,  ponds,  and 

dams  in  H,  in  the  coanty  of  G,  whereof  one  is  called , 

the  other ,  and  the  third  ,  and  the  mround  and 

soil  covered  by  sach  three  several  ponds,  with  the  exclusive 
right  and  liberty  of  fishing  therein,  and  taking  of  the  fish 
diereout  for  his  and  their  own  profit,  benefit,  and  advantage* 

23. — Fishery.]     All  that  wear  or  fishery-bouse,  situate 

by,  and  being  on  the  banks  of  the  river ,  in  the 

parish  of ,  in  the  said  county  of ,  and 

all  the  wears,  dams,  sluices,  and  engines  thereunto  belong- 
ing or  in  anywise  appertaining ;  and  also  all  that  the  fishery 
and  exclusive  liberty  of  fishing,  and  taking  salmon  trout, 
and  all  and  all  manner  of  other  fish  in  the  said  river  R,  from 

to and ,  and  also  all  profits  and  advantages 

to  the  said  fishery  belonging  or  appertaining,  or  to  arise,  or 
be  made  from  the  said  fishery  ana  exclusive  liberty  of  fish- 
ing in  the  said  river  within  the  limits  aforesaid. 

24. — Quit  Rent.]     All  that  free  or  quit  rent  of  &.  8rf. 

issuing  and  payable  out  of  all  that ,  situate,  lying, 

and  being   in  D,  in  the  said  county  of ,  now  in  the 

tenure  or  occupation  of  H.  F.  and  being  the  fee  simple  and 
inheritance  of  the  said  H.  F. 

26. — Iron-Works.]  All  that  forge  or  iron-work,  com- 
monly called —  furnace,  and  all  Ihat  forge  or  iron- work 

called  forge,    situate  and  being   in  the  parish  of 

,  in  the   county  of ,  and  all  that  the   great 

pond  of  water  near  thereunto,  with  all  ways,  waters,  flood- 
gates, bays,  banks,  sluices,  water  lays,  and  all  other  profits, 
commodities,  and  advantages  to  the  said  furnace  or  iron- 
work, or  either  of  them  belonging  or  appertaining,  or  there-: 
with  used,  occupied  or  enjoyed,  and  also  all  iron-houses, 
work-houses,  workmen's-houses,  dwellings,  coal  places, 
and  places  used  to  lay  ore,  iron-stone,  and  cinders  in,  and 
also  all  those  six  several  pieces  or  parcels  of  land  with  the 
said  furnace  and  iron-work  usually  occupied  or  enjoyed,  lying 
and  being  in  ,  in  the  said  county  of ,  con- 
taining in  all,  together  with  the  soil  of  the  said  furnace-house 
and  pond  thereto  belonging, acres,  more  or  less. 

26.  Mines.*]  Full  and  free  liberty,  power,  licence,  and 
authority,  to  work,  dig,  mine  and  search  for  tin,  tin  ore,  cop- 
per, copper  ore,  lead,  lead  ore,  and  all  other  metals,  serai- 


*  The  liberty  of  working  mines  tit  aliefw  solo,  is  gninted  by  the  words 
DOTH  gfvf,  grant,  and  set  UDto  the  said  A.  B.  his  executors,  administra- 
tors, eoadventurers,  and  assigns,  full,  &c.  as  aboTe. 
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metals,  fossils,  and  minerals  whatsoever  in,  upon,  under, 
and  thereupon,  all  that  [here  describe  tie  ground  and  its  par:' 
tiadar  boundaries,']  and  the  tin,  tin  ore,  copper,  copper  ore, 
lead,  lead  ore,  and  all  other  metals,  seini-metals,  fossils, 
and  minerals,  that  shall  be  found,  discovered,  and  gotten 
within  the  ground  hereinbefore  limited  as  aforesaid,  tiiere  to 
break,  bring  to  ^ss,  dress,  and  make  merchantable,  and 
to  make  and  sink  any  shaft  or  shafts,  and  to  drive  any  adit 
>or  adits,  drift  or  drifts  within  the  ground  hereinbefore  granted 
and  demised. as  aforesaid,  and  thereon  and  therein  to  erect, 
make,  and  set  up  all  necessary  engines,  buildings,  erections, 
machines,  whines,  and  other  conveniences  whatsoever,  for 
the  working  of  the  said  ground  effectually  within  the  limits 
aforesaid,  and  for  the  draining  the  waters  out  of  the  said 
workings,  and  for  the  raising,  dressing,  and  making  mer- 
chantable all  such  tin,  tin  ore,  copper,  copper  ore,  lead,  lead 
ore,  and  all  other  metals,  semi-metals,  fossils,  and  minerals 
Whatsoever,  to  be  raised  out  of  the  said  barton  of  land  called 

,  and  the  said  tin,  tin  ore,  copper,  copper  ore,  lead, 

lead  ore,  and  all  other  metals,  semi-metals,  and  minerals 
to  be  raised  and  gotten  out  of  the  said  ground  hereinbefore 
limited  as  aforesaid  to  take  and  carry  away  and  convert  to 
his  and  their  own  use  and  uses  at  his  and  their  will  and  plea- 
sure (excepting  onl^f  the  tolls  and  dues  thereof  hereinafter 
reserved,)  ne  uie  said  A.  B.  his  executors,  administrators, 
coadventurers,  and  assigns  doing  as  little  damage  as  possi- 
ble to  the  houses,  stamping  mills,  leats,  fields,  and  premises, 
in  using  the  several  liberties  and  licences  aforesaid  within 
the  limits  of  this  sett,  (excepting  hereout  to  the  said  (gran^ 
tor),  his  heirs,  and  assigns,  the  liberty  and  power  at  all 
times  during  the  continuance  of  this  sett  to  make,  drive,  and 
carry  any  adit  or  adits,  drift  or  drifts,  shaft  or  shafts,  leat  or 
leats,  waters  or  watercourses,  within,  into,  and  through  the 
said  ground  hereinbefore  granted  and  demised. as  aforesaid 
from  any  adit  or  adits,  drift  or  drifts,  shaft  or  shafts,  leat  or 
leats,  at  the  level  or  about  the  level  of  the  present  cuanhoun 
deep  adit  now  within  the  limits  of  this  sett,  and  also  from 
any^  continuation  of  the  said  deep  adit,  or  from  any  future  shaft 
or  shafts,  leat  or  leats,  drift  or  drifts,  at  or  above  the  level 
of  the  said  deep  adit,  at  any  time  during  the  continuance  of 
this  sett,  into  any  other  adit  or  adits,  mine  or  mines  that  shall 
be  found,  discovered,  or  wrought  by  the  said  (grantor), 
his  heirs  or  assigns,  or  any  other  person  or  persons  whom- 
soever under  him,  in  any  of  his  lands,  and  also  to  bring, 
parry,  and  convey  any  waters  or  water-courses  into,  over, 
and  through  the  said  hereby  granted  premises,  for  the  better 
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and  more  effectually  working  such  other  mine  or  mines,  and 
for  dressing  and  manufacturing  the  ores  and  minerals 
arising  therefrom,  but  so  as  not  to  do  any  injury  to  the 
workings  of  this  sett.) 

27. — ^Plantations  in  the  West  Indies.]  All  those 
two  plantation-lots  or  parcels  of  land,  situate,  lying,  and 
being  in  Courland  Division  in  the  Island  of  -^ dis- 
tinguished by   the  denominations   of  lots.    No.   and 

No.  — — —  of  the  said  division,  containing  two  hundred  and 

twenty  acres  of  land,  (that  is  to  say,)  the  said  lot  No. 

one  hundred  acres,  and  the  said  lot  No. one  hundred 

and  twenty  acres,  bounding  north-westerly  on  land  next  the 
sea,  reserved  for  public  uses,  being  three  chains  in  breadth 

from  high  water  mark,  east  on  lot ,  and  south,  partly  on* 

lots  No. and  No. as  by  the  plan  or  ground-plot  of 

the  said  plantation-lots  or  parcels  of  land,  drawn  m  the 
margin  of  these  presents,  doth  more  fully  appear ;  and  all 
edifices,  erections,  buildings,  storehouses,  su^ar-houses,  boil- 
ing-houses, curing-houses,  still-houses,  mdis,  and  kilns, 
erected,  built,  standing,  or  being  in  or  upon  the  said  planta- 
tions, land,  ground,  hereditaments,  and  pi^mises,  or  any  part 
thereof;  and  also  all  negroes  and  slaves,  men,  women,  and 
children,  and  their  progeny  and  offspring,  and  all  horses, 
cows,  oxen,  sheep,  and  other  cattle  whatsoever ;  and  also  all 
plantation  utensils,  tools,  and  other  implements,  goods,  and 
chattels,  to  the  said  edifices,  buildings,  plantations,  lands, 
grounds,  hereditaments,  and  premises  hereinbefore  mentioned, 
and  hereby  granted  and  released,  or  intended  so  to  be,  every 
or  any  of  them,  or  any  part  thereof,  belpnging  or  in  anywise 
appertaining,  or  with  the  same  or  any  of  them  used,  occupied, 
or  enjoyed.* 

28. — ^A  moiety  or  half-part  or  other  share  of  an 
ESTATE.]  All  that  full,  equal,  and  undivided  moiety  or  half- 
part  and  share  (the  whole  into  two  equal  and  undivided 
moieties  or  half-parts  and  shares  being  divided  or  considered 
to  be  divided)  oi  him  the  said  A.  B.  of  and  in  all.  Sec.  [here 
particularly  describing  the  parcels  as  above  set  forth.] 


*  In  this  ease,  there  must  be  several  haberuhi,  the  properties  being  partly 
fireehold  and  partly  persotial,  viz.— «Habbnpum,  "  as  to  such  parts  of  the 
same  as  are  of  the  nature  of  freehold  amd  inheritance,  or  reaJ  estate  unto 
the  said  A.  B.  god  his  heirs,  to  the  only  proper  use  and  behoof  of  the  said 
A.  B.  his  heirs  and  assigns  for  ever :  and  as  to  such  other  part  and  parts 
of  the  same,  as  are  of  the  nature  of  chattels  or  personal  estate,  unto  and 
to  and  for  the  sole  benefit  and  advantage  of  the  said  A.  B.  his  executors, 
administrators,  and  assigns*  from  henceforth  for  ever.'' 
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After  the  general  description  of  the  parcels,  add :— ^ 

"  Or  howsoever  otherwise  *  the  said  messuages,  lands, 
teiiementSy  and  hereditaments,  or  any  of  them  now  are  or  is, 
or  heretofore  were  or  was  situated,  tenanted,  called,  known, 
described,  or  distinguished,t  together  with  all,  &c. 

[using  such  general  words  as  are  correspondlent 
with  the  subject-matter  of  the  conveyance,  and 
were  used  in  the  last  deed  of  conveyance,  and 
which  may  be] — 

If  the  conveyance  be  of  a  manor, — **  together  with  all  and 
singular  houses,  outhouses,  buildings,  barns,  stables,  dove- 
.houses,  ancient  and  other  lights,  yards,  orchards,  gardens, 
hedges,  ditches,  mounds,  fences,  ways,^  paths,  passages, 
waters,  land  covered  with  water,  water-courses,  rivers,  streams, 
springs,  timber  and  other  trees,  woods,  underwoods,  and  the 
ground  and  soil  thereof,  mines,  quarries,  rights  and  privileges 
of  common  of  every  kind ;  and  also  all  and  all  manner  of 
parks,  warrens,  mills,  multures,  customs,  tolls,  duties,  fish- 
ings, fisheries,  fowlings,  huntings,  courts  leet,  courts  baron, 
and  other  courts,  with  the  perquisites  and  profits  of  the  same, 
view  of  frank-pledge  and  all  that  belongeth  thereto,  chief, 
rents,  quit-rents,  rents  of  assize,  amerciaments,  goods  and 
chattels  of  felons  and  fugitives,  felons  of  themselves,  outlawed 
persons,  deodands,  treasure,  trove,  waifs,  estrays,  and  all 
and  all  manner  of  other  royalties,  jurisdictions,  franchises, 
rights,  liberties,  privileges,  hereditaments,  emoluments,  ad- 
vantages, and  appurtenances  whatsoever,  to  the  said  manor 
or  lordship,  messuages,  lands,  tenements,  farms,  and  heredita- 
ments belonging  or  in  anywise  appertaining,  or  reputed  or 
deemed  so  to  be,  or  with  the  same  or  any  of  them,  or  any 

*  These  words  of  qualification,  are  proper  to  obviate  any  doubt  as  to  the 
identity  of  the  premises,  where  the  parcels  as  described  in  ancient  title- 
deeds  vary  in  consequence  of  subsequent  changes. 

f  If  the  operative  part  of  the  cieed  is  not  preceded  by  any  recitals,  it 
will  be  proper  to  add  in  this  place, the  following  words,  [which  said  mes- 
suages, lanas,  tenements,  ana  hereditaments  were  formerly  the  estate  of 
inheritance  in  fee  simple  of  A.  B.  late  of,  &c.  deceased,  from  whom  the 
same  descended  to  and  are  now  vested  in  the  said  vendor,  as  his  heir  at 
]aw,'-OR,  as  the  case  is,  from  whom  they  were  purchased  by  the  said 
{vendor)  for  a  valuable  consideration,-»-OR,  by  whom  they  were  devised  to 
the  said  {pendor)  and  his  heirs.^ '  * 

>  Sheppard  in  his  Prec.  p.  g3,  (vide  p.  7>  8  wpra,)  observes  that  a  deed  iseood 
without  any  recital,  but  that  it  is  well  for  him  that  doth  purchase  to  nave 
such  a  recital  in  the  deed  as  may  shew  how  the  land  came  from  man  to 
man,  or  at  least  a  note  of  it  in  the  above  form,  that  he  may  be  able  to 
make  his  title  to  it  by  this  means  if  he  have  occasion:  adding,  however, 
that  where  he  hath  all  the  title^eeds  with  the  land,  in  his  own  custody, 
he  need  not  do  this. 
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part  or  parcel  thereof  respectively  now  or  heretofore  holden, 
used,  occupied,  or  enjoyed.^'* 

If  it  be  of  a  DzoeUmg-'House  only, — "  together  with  all  out- 
bonses  and  buildings  of  every  kind,  yards,  ancient  and  other 
lights,  ways,  paths,  passages,  -cellars,  vaults,  areas,  pumps, 
vains,  sewers,  waters,  water-courses,  and  all  and  all  manner  of 
rights,  privileges,  easements,  conveniences,  appendages,  and 
appurtenances,  to  the  said  messuage  or  tenement,  heredita* 
ments  and  premises  belonging  or  in  anywise  appertaining,  or 
reputed  or  deemed  so  to  be,  or  with  the  same  or  any  part  there- 
of now  or  heretofore  holden,  used,  occupied,  or  enjoyed/' f 

And  then  proceed : — 

And  the  reversion  and  reversions,  remainder  and  re- 
mainders, rents,  issues,  and  profits  of  all  and  every  the 
said  hereditaments  and  premises  [or  m  the  case  may  6e],  and 
all  the  estate,  right,  title,  interest,  use,  trust,  property, 
claim,  and  demand  whatsoever,  both  at  law  and  in  equity, 
and  in  possession,  remainder,  e^cpectancy  or  otherwise  how- 
soever of  him  tlie  said  (vetidor),  [or  them  the  said  (vendors) 
and  each  of  them  (as  the  case  may  be),  or  each  and  any  of 
them,  j^  m€>re  than  two^,  of,  in,  or  to  the  same  hereaita- 
ments  and  premises,  and  every  part  and  parcel  thereof,  (ex- 
cept as  hereinafter  is  excepted,^)  togetner  with  all  deeds, 
evidences,  and  writings  which  concern  the  same  heredita* 
ments  and  premises  only,  and  true  and  attested  copies  of  all 
other  deeda^  evidences,  and  writings  which  concern  the  same 
hereditaments  and  premises  jointly  with  other  hereditaments 
of  greater  value  than  the  premises  hereby  granted  and  re- 
leased, [or  as  the  case  ts],  now  in  the  custody  or  power  of 
the  said  {tjendor),  [or  (vendors)  if  more  than  one],  or  any  or 
either  of  them,  or  which  he,  [or  they  or  any  or  either  of 
them  (as  the  case  is),]  can  or  may  come  by  without  suit  at 
law  or  in  equity,  the  present  copies  thereof  to  be  made  at 


*  The  general  words, of  course  must  be  correspondent  with  the  subject- 
matter  of  the  conveyance;  and  Sheppard  in  his  Prec.  g3,  observes,  that 
these  general  words  are  safe  and  best  to  be  used,  for  that  it  is  better  to 
have  too  many  than  too  few  words  in  it. 

t  The  reference  to  the  bargain  and  sale  for  a  year  is  usually  made  im- , 
raediatdj  before  the  description  of  the  parcels,  (see  p.  94  n^a,)  by  the 
words  in  his  actual  possession  now  being ;  out  in  Horseman,  and  some  other 
hooks  of  precedents,  this  reference  is  inserted  in  this  place,  and  immedi* 
aitdy  next  after  the  above  words  of  course ;  where  iheretbre  the.  latter  mod« 
of  reference  is  intended  to  be  uoed,  it  should  be  in  llie  foUowing  words, 
("  all  which  «aid  messuages,  lands,  tenements,  and  hereditaments  are  now 
ID  the  actual  possession  of,  or.  otherwise  legally  vested  in,  the  said  {pttrcha^ 
<er)  by  virtue,  of  a  bargain  and  sale  to  him  thereof  mad^,  &c.  as  in  p.  Q4.) 

t  These  words  must  be  omitted  if  there  are  no  excepitions. 
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the  costs  and  expense  of  the  said  {vrndor)  [or  the  said  (ven- 
dors) some  or  one  of  them,]  but  all  future  copies  thereof  to 
be  made  at  the  costs  and  charges  of  the  said  (purchaser.)* 

VI. 

THE    EXCEPTIONS.    ' 

If  any  thing  is  intended  to  be  excepted  out  of  the  con- 
veyance, the  proper  place  to  introduce  such  exception  will 
be  immediately  auer  the  grant  of  the  title-deeds. 

And  thefolhtoing  are  example  shewing  the  manner  and  by 
what  words  exceptions  are  usiuiUy  made : — 

Except  and  always  reserved  out  of  these  presents. 


and  the  grant  and  conveyance  hereby  made  or  mentioned 
and  intended  so  to  be,  all  that  messuage,  tenement,  or  inn, 
with  the  appurtenances  in  D  aforesaid,  called  or  known  by 
the  name  of  the  T,  now  in  the  tenure  or  occupation  of  V.  V. 
or  his  assigns/ together  with  all  the  buildings,  bams,  stables, 
outhouses,  yards,  gardens,  orchards,  ways,  paths,  passages,and 
appurtenances  thereunto  belonging  or  appertaining  or  there- 
with used  or  enjoyed,  and  also  one  parcel  of  pasture  ground, 
lying  on  the  backside  of  the  same  messuage  or  inn,  and 
oadled  or  known  by  the  name  of  the  W,  containing  by  esti- 
mation one  acre  or  thereabouts,  and  also  one  small  piece 
of^round  on  the  backside  of  the  said  stables  belonging 
to  tne  said  inn,  and  containing  by  estimation  twenty  perches 
or  thereabouts,  be  the  same  more  or  less,  and  which 
excepted  messuage  or  inn,  pieces  of  ground  and  grounds, 
the  said  A.  A.  hath  sold,    or  agreed  to  sell  and  convey 


*  A  purchaser  will  have  a  right  to  the  de^s  as  necessarily  following 
the  land,  although  they  may  not  have  been  expressly  granted  to  him  in 
the  conveyance,  but  it  is  nevertheless  proper  to  use  this  clause,  ex  abuH" 
danti  cautela,  for  as  the  purchaser  must  defend  his  own  title,  it  fs  rea- 
sonable that  he  should  have  all  the  deeds,  unless  the  same  relate  to  other 
lands  of  greater  value,  in  which  case  he  can  only  call  for  attested  copies 
and  a  covenant  from  the  vendor,  for  the  production  of  the  originala  to' 
maintain  hb  title.     Vide  Shep,  Precp.  93. 

And  if  there  is  no  express  grant  of  such  title-deeds,  the  same  may  ne- 
vertheless after  demand  and  refusal  to  deliver  the  same,  be  recovered  in 
an  action  of  trover :  and  this  even  against  a  hotAfide  hoMer  fora^aluable 
consideration,  after  the  purchase  made,  as  appears  from  die  case  of 
Hocper  v.  Bamttoiiom,  1  marsh,  414,  and  6  Taunt.  18,  where  A  had  sold  an 
estate  to  B,  who  paid  part  of  the  purchase-money,  and  where  the  title- 
deeds  had  been  deposited  with  C,  to  be  delivered  up  to  B,  when  he  paid 
the  residue,  and  where  A,  the  vendor,  afterwajDds.got  possestioa  of  tnem 
i^in,  and  pledged  the  same  to  D  for  a  valuable  contioeration :  in  which 
case  the  court  held  that  B,  the  purehaser,  on  tendering  the  remainder 
of  the  purchase-money,  was  entitled  to  recdver  ^e  deeds  mm  D. 
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onto  the  said  V.  V.  and  his  heirs,  all  which,  [except   as 
before  excepted,]  are  now,  &c. 

OB, 

•  Except  and  always  reserved,  &c.  all  copyhold  lands, 

lying  intermixed  with  the  said  last-mentioned  parcel   of 
wood  land. 

Exc^t  and  always  reserved,  &c.  such  parts  and  par- 
cels of  the  same  lands,  tenements,  tithes,  rents,  and  here- 
ditaments, as  in  and  by  the  said  Act  of  Parliament  and  the 
taid  indenture  qnadmpartite  of  the  11th  day  of  June,  1821, 
or  either  of  them,  were  vested,  settled,  and  limited,  or  men- 
tioned and  intended  to  be  vested,  settled,  and  limited  in 
and  npon  the  said  V.  V.  and  W.  W.  to  the  uses  in  the  said 
act  and  hereinbefore  referred  unto  as  aforesaid* 

'Except  and  always  reserved,  &c.  the  said  two  acres 

^  land,  late  of  him  the  said  A.  A.  in  P  field  aforesaid  by 
him  granted,  in  exchange  for  the  said  two  acres  of  land  in 
M  fidld,  so  by  him  lately  had  in  exchange  as  aforesaid. 

Except  and  always  reserved,  8{c.  the  room,  chamber, 

or  loft  over  the  said  storehouse,  and  the  use  of  the  way  or 
passage  to  the  same,  as'  it  late  or  some  time  since  was  used 
u  common  between  N.  N.  and  the  said  G.  G.  and  their 
assigns. 

Except  and  always  reserved,  &c.  the  moiety  of  the 

woods,  called  A.  woods,  which  the  said  J.  H.  now  holds 
joindy  with  his  uncle  the  said  K.  H.  undivided,  containing 
in  the  whole  between  them  48.  acres  or  thereabouts. 

Except  and  always  reserved,  &c«  all  that  small  planta- 
tion, land,  or  ground,  commonly  called  or  known  by  the  name 
of  the  W  plantation,  situate,  lying,  and  beingin  the  said  parish 
of  St  George,  in  the  said  island  of  B,  and  all  messuages, 
boilding^,  lands,  ground,  negroes,  slaves,  cattle,  utensils, 
^  otlier  things  of  him  the  said  Sir  A.  A.,  situate,  lying, 
or  beii^  in  the  said  parish  of  St.  G,  and  to  the  said  smdl 
plantation  belonging  or  appertaining,  with  their  and  every  of 
^ir  rights,  members,  and  appurtenances,  which  said  ex* 
cepted  plantation,  messuages,  buildings,  ground,  heredita^ 
n^t6,and  premises,  are  for  a  valuable  consideration  scddand 
<^veyed,  or  intended  to  be  sold  and  conveyed  by  the  said 
Sir  A.  A.  unto  or  to  the  use  of  the  said  F.  A.  and  his  heirs 
^y  indentures  of  lease  and  release,  the  lease  bearing  date 
tne  day  next  before  the  day  of  the  date  of  these  presents, 
ttddie  release  bearing  even  date  herewith. 

1  2 
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OR, 

All  that  small  slip  or  parcel  of  ground  of  him  the 


said  K.  H.  lying  and  beiqe  in  the  said  parish  of  K,  but 
being  part  ot  and  used  and  enjoyed  with  the  lower  planta- 
tion lying  in  the  parish  of  L,  in  the  said  island  of  B. 
and  all  erections,  buildings,  hereditaments,  plantations, 
tools,  implements,  and  appurtenances  whatsoever,  upon  the 
said  excepted  small  slip  or  parcel  of  ground,  or  any  part 
thereof  now  being,  thereunto  belonging  or  appertaining,  or 
therewith  used  or  enjoyed. 

Except  and  always  reserved,  8cc.  all  that  messuage. 


tenement,  and  farm  called  J  farm,  with  the  appurtenances 
and  the  lands  thereqnto  belonging,  situate,  lying,  and  being 
in  B  aforesaid  and  lately  granted  unto  K.  A.  for  the  term  of 
99  years,  and  also  all  those  three  messuages  or  tenements, 
with  their  appurtenances  in  L,  in  the  said  county  of  Cum- 
berland, now  or  late  in  the  several  tenuren  or  occupations  of 
'■ their  undertencuits  or  assigns. 

Except  and  always  reserved,  8cc.  all  that  freehold 


messuage  or  tenement,  with  all  the  barns,  buildings,  closes, 
yards,  gardens,^  orchards,  and  one  croft  of  land  with  the 
appurtenances,  containing  by  estimation  three  acres  more 
or  less,  now  or  late  in  the  tenure  of  A.  and  formerly  of  B, 
to  the  same  messuage  or  tenement  belonging  or  appertain- 
ing, or  reputed  to  Belong  or  appertain,  situate,  lying,  and 
bemg  in  O  aforesaid,  which  said  excepted  messuage,  croft, 
and  grounds,  are  parcel  of  the  estate  and  premises  lately 
purchased  by  the  said  A.  A.  of  and  from  the  said  B.  B» 

VIL 

THE    HABENDUM. 
1.— To  A  rURCHASER  IN  FEE.]      To  HAVE  AND  TO  HOLD 

the  said  messuages,  lands,  tenements,  hereditaments,  and 
premises  hereinbefore,  or  in  the  said  indenture  of  bai^in 
and  sale,  described,  and  hereby  [granted,  enfeoffed,  and  con- 
firmed— granted,  bargained,  sold,  and  confirmed— granted, 
released,  and  confirmed — or,  limited,  appointed,  granted, 
released,  and  confirmed — according  to  the  nature  of  the  con- 
veyance,] or  otherwise  assured  or  mentioned,  or  intended  so 
to  be,  with  their  and  every  of  their  rights,  members,  and 
appurtenances,  ninto  the  Bdid  (purchaser)  his  heirs  and  assigns, 
TO  and  for  the  sole  and  only  use  and  behoof  of  him  the 
said  {purchaser)  his  heirs  and  assigns  for  ever,  &c.* 

*  If  it  be  a  conveyance  of  ground  subject  to  any  building  or  other  sub- 
fisting  leases,  here  add — *'  subjbct  nevertheless  to  the  said  aeveral  inden- 
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[If  it  is  intended  to  take  the  conveyance  so  as  to  prevent 
or  bar  the  wife^s  dower,"*  there  are  several  modes  by  which 
this  may  be  efiected,  of  which  the  following  are  examples.] 

unto  the  said  {purchaser)  and  (trustee)  and  their  heirs^  to 

THE  USE  AND  BEHOOF  of  the  said  {purckoser)  Bnditrusiee,) 
and  the  heirs  of  the  said(^nMtee);  but  nevertheless  as  to  the 
estate  of  the  said  (trustee)  and  his  heirs  therein,  in  tbust  for 
the  said  (purchaser,)  his  heirs  and  assigns  for  ever.f 

OR  thus, 

^onto  the  said  (purchaser)  and  (trustee,)  and  their  heirs»:( 

to  the  several  uses,  upon  the  several  trusts,  and  to  and 
for  the  several  ends,  intents,  and  purposes  hereinafter 
limited,  expressed,  and  declared  of  and  concerning  the  same 
respectively, (that  is  to  say,)  to  the  use  and  behoof  of 
sach  person  or  persons,  for  such  estate  or  estates,  interest 
or  interests  in  such  parts,  shares,  and  proportions,  and 
with  such  remainders  over:  upon  such  trusts  and  to 
sod  for  such  ends,  intents,  and  purposes,  and  subject  and 
liable  to  such  charges,  either  absolute  or. conditional,  and 
with  or  without  power  of  revocation  or  limitation  of  new 
or  other  use  or  uses,  and  with,  under,  and  subject  and  liable 
to  such  other  powers,  provisoes,  restrictions,  conditions,  limi- 
tations, declarations,  and  agreements,  and  in  such  sort,  man- 
ner and  form,  as  he  the  said  (purchaser)  from  time  to  time, 

■     ■      ■!■        Ill  I 

tuci  of  lease  hereinbefore  respectively  mentioned,  and  to  the  said  terms 
«f years  and  — -  years  thereby  respectively  demised,  and  to  the  se- 
veral covenants  and  agreements  respectively  contained  therein,  which  on 
the  {Mut  and  behalf  of  the  lessor,  his  heirs  and  assigns,  are  or  ought  from 
beooeforth  to  be  observed  and  performed." 

*  The  wife  is  entitled  to  dower  in  such  lands  and  tenements,  whereof  the 
husband  was,  at  any  time  during  her  coverture,  soiely  seized  in  fee  simple 
or  fee  tail  in  possession. 

t  It  was  the  uniform  practice  of  Booth,  Rivei,  Duane,  RaViday,  and 
other  eminent  conveyancers,  to  convey  to  the  purchaser  and  a  trustee  in 
the  above  words,  in  order  to  bar  the  wife's  dower:  but  to  this  mode  an 
objection  has  of  late  years  been  taken  on  this  ground ;  namely,  that  on 
the  death  of  the  purchaser,  die  inheritance  wiU  thereby  survive  to  the 
tnistec,  and  that  the  concurrence  of  the  trustee  or  his  heir  (who  may 
happen  to  be  an  infant  or  other  incapacitated  person)  will  be  therefore 
necessary  to  perfect  the  title  to  a  future  purchaser.  But  this  objection  is 
of  no  great  force,  and  the  limitation  as  above  may  be  very  safely  relied  on, 
prticularly  where  the  purchase  is  of  small  value,  or  conciseness  is  required, 
for  the  use  being  thereby  executed  in  the  purchaser  and  his  heirs,  he  or 
they  may,  at  any  time,  if  a  difficdty  should  arise  as  to  the  obtaining  the 
concurrence  of  the  trustee,  from  infancy  or  other  incapacity,  by  the  exe- 
cntioQ  of  a  deed  oi  feoff ment  with  livery  <f  seizin,  defeat  the  seizin  and 
utate  of  the  trustee,  and  supersede  the  necessity  of  his  concurrence  in 
the  conveyance.      Sec  2  Sider.  158.     2  Rot*  lid.  709.     Shep,  Touch.  204. 

♦  Or  it  may  run  thus, — unto  the  said  (purchaser)  and  (trustee,)  and 
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and  at  any  time  or  timBs  hereafter  during  the -term  of  his 
natural  life,  by  any  deed  or  deeds,  instrument  or  instruments 
in  writing,  to  be  by  him  signed,  sealed,  and  delivered  in  the 

Eresence  of  and  attested  by  two  or  more  witnesses,*  [or  by 
is  last  will  and  testament  in  writihg,  or  any  writing  purport- 
ing to  be,  or  in  the  nature  of  his  last  will  and  testameotyi- 
or  by  any  codicil  or  codicils  thereto  to  be  by  him  duly 
signed,  sealed,  published,  and  declared  in  the  presence  of  and 
attested  by  three  or  more  witnesses,]  shall  limit,  direct,  or 
appoint,  grant,  release,  alien,  or  convey,  [give,  devise,  or 
dispose  of  the  same,  or  any  part  thereof  |] :  and  for  want  or 
in  default  of  such  limitation,  direction,  or  appointment, 

to  the  heirs  of  the  said  (trustee,)  but  nevertheless  as  to  the  estate  and 
interest  of  the  said  (trustee)  apd  his  heirs  therein,  to  the  several  uses,  &c. 

♦  Mr.  Butler  in  a  note  on  Feame^s  Con,  Rem.  p.  347,  apprehends  that 
no  good  reason  can  be  assigned  for  requiring  any  specified  number  of  wit- 
nesses to  the  execution  of  the  deed  by  which  the  power  is  granted  \  and 
seems  therefore  to  think  that  it  will  be  quite  sufficient  to  require  that  the 
deed  shall  he  legaUy  executed:  but  with  all  deference  to  this  very  respecta- 
ble and  great  authority,  the  Editor  conceives  that  the  practice  which  has 
obtained  in  this  res|)ect,  is  founded  in  much  good  sense,  and  that  the  same 
has  been  adopted,  as  correspondent  with  the  terms  which  have  for  the  last 
century  been  used,  by  the  most  eminent  conveyancers,  in  the  creation  of 
like  powers  in  marriage-settlements. 

t  Mr.  Butler  adds,  also,  in  the  same  note,  that  as  the  party  has  the 
absolute  ownership  of  the  fee,  and  may  as  fully  and  effectually  dispose  of 
the  fee  simple,  in  virtue  of  that  ownership,  as  through  the  medium  of  a 
special  power,  the  power  df  disposing  by  will  is  therefore  not  only  useless, 
but  attended  with  this  inconvenience,  that  it  sometimes  gives  rise  to  nice 
questions,  whether  the  disposition  operates  as  a  devise  of  the  land,  or  as  an 
appointment  of  the  use,  and  thus  makes  it  doubtful  in  whom  the  legal 
estate  is  vested ;  and  for  this  reason  he  adds,  also,  that  it  seems  advisable  to 
omit  wholly  out  of  this  clause,  the  power  of  appointing  by  will.  But  the 
Editor,  looking  upon  this  power  of  appointing  by  will,  to  be  framed  in 
precisely  the  same  terms  and  upon  the  same  principles  as  similar  powers 
in  marriage-settlements,  apprehends,  with  all  submission  to  the  authority 
which  he  has  quoted,  that  the  practice  to  which  that  learned  gentleman 
objects  in  this  respect,  ought  not  to  be  now  disturbed  or  departed  from  : 
and  as  to  the  inconvenience  that  may  arise  /rom  any  such  questions  as 
have  been  suggested,  it  may  be  very  reasonably  answered,  that  if  Mr, 
Feamt^s  Precedent  is  followed,  whereby  the  trustee*s  estate  must  upon 
the  death  of  his  testator  absolutely  determine,  no  such  questions  can 
arise. 

]  By  the  exercise  of  this  power  of  appointment,  the  purchaser  may 
destroy  the  estate  of  his  trustee,  and  supersede  the  necessity  of  his  con* 
eurrence  in  any  conveyance.  See  Feam^s  Cont.  Rem.  34?.  IFdtk.  Princ, 
4Q,  50. 

For  the  limitation  iu  this  form  gives  him  the  power  over  the  whole  fee, 
and  enables  him  to  })ass  it  to  a  purchaser  without  any  fine  or  concurrence 
on  the  part  of  the  wife  or  others :  and  the  purchaser  on  the  execution  of 
the  power  shall  be  in  from  the  original  conveyance,  and  so  paramount 
the  claims  of  the  wife.     fFaik,  Pnn.  4q, 

It  is.  however  in  practice  very  common  to  require  the  concurrence  of 
tha  trustee,  though  tnis  is  not  absolutely  necessary  j  and  it  may  be  here 
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grant,  release,  alieoation,  or  conveyante,  [gift,  devise,  or 
disposition,]  and  in  the  mean  time,  and  until  such  limita- 
tion, direction,  or  appointment,  grant,  release,  alienation,  or 
conveyance,  [gift»  devise,  or  disposition]  shall  be  made,  or 
in  case  any  such  shall  be  made,  thbn  subject  thereto; 
AND  until  such  estate  or  estates,  so  limited,  directed*  or 
appomted,  granted,  released,  aliened,  or  conveyed,  given, 
devised,  or  disposed  of,  shall  respectively  commence  and 
take  efiect;  and  when  and  as  the  estate  or  interest  thereby 
directed,  limited,  or  appointed,  granted,  released,  alienedf, 
or  conveyed,  given,  devised,  or  disposed  of,  shall  respectively 
cease,  end,  and  determine,  and  in  the  mean  time  subject 
thereto:  and  as  to  such  part  or  parts  thereof,  and  all 
such  estate  and  interest  therein,  whereof  no  such  direction, 
limitation,  or  appointment,  grant,  release,  alienation,  or 
conveyance,  gif^  devise,  or  dispositicm,  shall  be  effectu- 
aHynuule  as  aforesaid,  to  the  use  and  behoof  of  the 
said  i^fUTchastr)  and  his  assigns,  for  and  during  the  term  of 
his  natural  life,  without  impeachment  of  or  for  any  manner 
of  wastei,*'  and  from  and  immediately  after  the  determination 
of  that  estate  by  any  means  in  his  life-time,  to  the  use 
AND  behoof  of  the  said  {trustee)  and  his  heirs,  tduring  the 
natural  life  of  the  said  {purchaser,)  in  tbust  nevertheless  to 
and  for  the  onljr  use,  benefit,  and  advantage  of  the  said 
{purchaser)  and  his  assigns,  and  to  the  intent  that  the  present 
or  any  future  wife  of  tne  said  {purchaser)  may  be  precluded 
from  dower  in  or  out  of  the  same  premises :  and  from  and 
immediately  after  the  determination  of  the  estate' so  limited 
in  use  to  the  said  {trustee)  and  his  heirs,  during  the  life  of  the 
nid  {purchaser)  as  aforesaid,  and  in  the  mean  time  subject  to 
the  trusts  thereof:  to  the  sole  and  only  proper  use  and 
BEHOOF  of  the  said  {purchaser,)  his  heirs  and  assigns  for 
ever4!  and  to,  for,  and  upon  no  other  use  or  uses,  trust,  end, 
intent,  or  purpose  whatsoever. 


observed,  that  ia  the  case  of  a  conveyance  without  the  trustee's  concur- 
rence, there  will  still  remain  such  an  intermediate  estate  of  freehold  in 
the  trustee,  during  the  life  of  his  cettui  oue  trust,  the  vendor,  as  will,  for 
so  tons  as  it  continues,  that  is,  during  tne  life  of  such  vendor,  prevent  a 
title  of  dower  in  the  wife  of  such  after  purchaser. 

*  The  limitation  to  the  purchaser  for  life,  gives  him  the  present  legal 
rigjit  to  the  possession,  and  to  the  rents,  and  to  the  freehold.  Feame*s  Can. 
Rem,  347      ff^atk.  Prin.  50. 

t  The  limitation  to  the  trustee  for  the  life  of  the  purchaser  is  an  inter- 
vening estate  of  freehold,  and  keeps  the  purchaser's  estate  for. life  distinct 
from  his  inheritance,  and  thus  prevents  the  attachment  of  any  tide  to 
dower.    JRnd. 

X  By  this  limitation  of  the  fee  to  the  purchaser,  the  legal  estate  is  vested 
in  him,  so  that  if  he  die  without  making  any  appointment,  the  inheritance 
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Or  more  concisely  thus:-^ 
unto  the  said  (purchaser)  and  (trustee)  and'  their  heirs  * 


To  the  seyeral  uses  npon  the  several  trusts,  and  to  and  for 
the  several  ends,  intents  and  purposes  hereinafter  ex- 
pressed and  declared  of  and  concerning  the  same^  (that  is 
to  say,)  TO  THE  USE'  of  such  person  and  persons,  for  such 
estate  and  estates,  interest  and  interests,  in  such  manner  and 
form  either  absolutely  or  conditionally,  and  charged  and 
chargeable,  and  subject  to  such  powers  of  revocation  and 
new  appointment,  and  other  powers,  provisoes,  conditions, 
restrictions,  declarations,  directions,  covenants,  and  agree- 
ments, as  the  said  (purchaser)  shall  at  any  time  or  from 
time  to  time  by  any  deed  or  deeds,  instrument  or  instru- 
ments in  writing  to  be  by  him  signed,  sealed,  and  delivered 
in  the  presence  of  and  to  be  attested  by  two  or  more 
credible  witnesses,  [or  by  his  last  will  and  testament  in 
writing,  or  any  codicil  or  codicils  thereto  to  be  by  him  or 
by  his  direction,  signed,  sealed,  and  published  in  the  pre- 
sence of  and  attested  by  three  or  more  credible  witnesses,] 
direct,  limit,  or  appoint,  [or  give  and  devise  the  same.] 
And  in  default  of  and  until  such  direction,  limitation^  or 
appointment,  [gift  or  devise  shall  be  made,]  and  so  far,  and 
as  to  such  part  or  parts  of  the  said  presents,  to^  which  any  such 
direction,  limitation,  or  appointment,  [gift  or  devise,]  shall 
not  extend  To  the  use  of  the  said  (purchaser)  and  his 
assigns  during  the  term  of  his  natural  life  without  impeach- 


will  vest  in  his  heirs,  or  those  to  whom  he  may  give  or  devise  the  estate, 
.  and  unaffected  by  any  title  of  dower  in  his  wife,  and  without  any  oonU- 
nuing  estate  in  the  trustee,  since  that  estate  will  determine  by  the  death 
of  the  purchaser.    Feame's  Con.  Renu  34?.     Walk.  Prin.  50. 

Upon  this  uhtmate  limitation,  Mr,  Butler,  in  a  note  on  Fearni^s  Coni. 
Rem,  348,  very  properly  observes,  that  as  a  life-estate  is  first  limited  to  the 
party,  it  seems  more  accurate  to  limit  the  fee  to  his  fteirs  and  assign9,jMd 
not  to  the  party  himself  and  his  heirs :  but  this  is  merely  verbal  criticism, 
as  both  limitations  have  exactly  the  same  legal  operation-^nd  effect. 

•  Of  late  years  the  conveyance  has  been  generally  taken  to  **  the  pur- 
chaser and  his  heirs,"  to  such  uses,  ice.  as  above,  and  which  will 
through  the  intervening  estate  thereby  also  limited  to  the  trustee,  have 
the  same  effect  in  respect  to  the  barring  of  the  wife's  dower :  and  in  such 
case  there  will  be  no  necessity  to  call  upon  the  trustee  to  concur  in  any 
conveyance  to  a  future  purchaser.  So  where  certain  lands  were  con- 
veyed to  a  trustee,  his  heirs,  and  assigns,  to  such  uses  as  A  B  should  by 
deed  appoint,  and  in  default  of  and  untQ  appointment  to  the  use  of  A  B 
in  fee;  and  AB  afterwards,  in  execution  or  the  power,  by  deed  duly 
made  an- appointment  of  the  said  estates  to  another  in  fee,  ana  A  B  at  the 
time  of  making  the  appointment  was  married,  it  was  held  by  the  Court 
of  King's  Bench,  on  a  cg^e  sent  from  the  Court  of  Chancery,  that  the 
wife  was  not  dowablc  out  of  these  lands.  See  Ray.  v.  Pung.  5,  Barn.  & 
Aid.  66l. 
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meot  of  or  for  any  manner  of  waste.     And  from  and  after 
tfae  determination  of  that  estate  by  appointment,   aliena*- 
tion,  or  any  otber  means  in  his  life-time,  to  thb  use  of 
the  said  {trustee)  and  his  heirs  daring  the  natural  life*  of 
tfae  said  (purchaser),  but  in  trust  nevertheless  for  the  sole 
use  and  benefit  of  the  said  (purchaser)  and  his  assigns 
dorii^snch  his  natural  life.    And  from  and  immediately 
after  the  determination  of  the  said  estate,  hereby  limited  in 
use  to  the  said  (trustee)  and  his  heirs  during  the  life  of  the 
Baid  (purchaser,)  then  to  the  only  use  and  behoof  of  the 
heir  and  assigns  of  the  said  (  purchaser)  for  ever. 

The  Habendum  where  the  Conveyance  is  of  a  life-Estate. 

unto  and  to  and  for  the  sole  and  only  use  and  behoof 

of  the  said  (purchaser),  his  heirs,  and  assigns,  for  and  during 
the  natural  life  of  the  said  (vendor  or  party  on  whose  Kfe  the 
estate  depends^  but  not  longer  or  otherwise. 


Where  it  is  a  Conveyance  to  two  or  more  Persons  as  Joint 

I'enatUs. 


unto  the  said  (purchasers)  and  their  heirs  to  the  use 


and  behoof  of  them  the  said  (purchasers)  as  joint-tenants 
and  of  their  heirs  and  assigns  for  ever. 


OB, 


to  the  nse  and  behoof  of  the  said  (purchasers)  and  the 

sonrivor  of  them,  and  the  heirs  and  assigns  of  the  sunrivor 
for  ever.+ 


*  Sometimes  the  limitation  of  this  trust  estate  is  to  the  trustee,  kit 
eieeuiars,  and  admifttsirtttors,  and  not  to  him  and  hit  heirt ;  a  limitation 
more  likely  to  prevent  the  estate  (ailing  into  the  hands  of  an  infant  in 
case  of  the  deatn  of  the  purchaser  before  the  trustee  ;  and  hereon  it  may 
be  obsenrcd,  that  the  trustee's  estate,  being  only  an  estate  pour  autre  vie, 
may,  notwithstanding  its  being  a  freehold,  with  e^ual  propriety  be  li- 
nited  io  Ms  exeeiUon  and  admimtiratort,  as  to  hit  hetrt,  as  they  will  not 
take  hy  descent,  but  as  special  occupants.     JFatk.  Prin.  37,  49. 

f  Bat  this  b  a  vefy  miproper  mode  of  limitation,  as  it  only  gives  a 
present  life-interest  to  each  of  them  in  the  joint  estate,  with  a  contin- 
ttiH  remainder  of  the  fee  over  in  severalty  to  the  survivor,  and  whereby 
meir  common  law  right  to  make  severance  during  the  continuance  of  that 
joint  tenancy,  will  be  affected. 


-.u. 
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As  Tenants  in  Common. 

unto  the  said  {purchasers)  and  their  heirs  to  the  use 

and  BEHOOF  of  them  the  said  (purchasers,)  and  their  several 
and  respective  heirs  and  assigns  for  ever,  as  tenants  in  com* 
men. 

OR, 

unto  the  said  (purchasers)  and  ,their  heirs,  as  to  and 


in  respect  of  one  moiety  or  full  half  part  (the  whole  into 
two  equal  moieties  or  half  parts  being  divided,  or  considered 

as  divided)  of  and  in  the  said  ,  to  the  use  and 

BEHOOF  of  the  said  (one  purchaser),  his  heirs,  and  assigns 
forever.  And  as  to  and  in  respect  of  the  other  or  re- 
maining moiety  or  half  part  of  the  same ,  to  the 

USE  and  behoof  of  the  said  (other  purchaser),  bis  heirs, 
and  assigns  for  ever. 


To  Trustees  purchasing  under  a  Power  in  a  Marriage 

Settlement  or  Will. 

unto  and  to  the  use  and  behoof  of  the  said  (purcha- 


sers), their  heirs,  and  assigns,  but  upon  such  and  the  same 
trusts  nevertheless,  and  to  and  for  such  and  the  same  ends, 
intents,  and  purposes,  and  with,  under,  and  subject  to  such 
and  the  same  powers,  provisoes,  conditions,  limitations, 
declarations,  and  agreements  respectively,  as  are  in  and  by 
the  said  hereinbefore  in  part  recited  indenture  of  release  or 
settlement,  \pr  the  said  hereinbefore  in  part  recited  last  will 
and  testament  of  the  said  A.  B.  deceased,  as  the  case  may 
be,^  declared  or  expressed  of  and  concemi^  the  said  sum 

of  £ ,  three  per  cent.  Consolidated  Bank  Annuities, 

and  the  lands  so  thereby  directed  to  be  purchased  there- 
with as  aforesaid,  or  such  and  so  many  of  them  as  now  are 
or  hereafter  may  be  capable  of  taking  effect,  '*  and  are  or 
may  be  good,  valid,  or  available  at  law  or  in  equity/** 
and  to  or  for  no  other  uses,  trusts,  intents,  or  purposes 
whatsoever. 

.  In  an  Assignment  of  an  outstanding  Term  to  Merge. 
unto  the  said  (purchaser)  and  his  heirs,  so  and  in  such 


manner,  and  to  and  for  the  intent  and  puipose  that  the  re- 

*  The  words  within  inverted  cainmas  may  be  omitted  if  the  draftsman 
thinks  fit. 
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fiidne  and  remainder  which  is  now  to  come  and  unexpired 

of  the   said  term  of   years  therein  may  henceforth 

be  merged  and  extin^ished  in  or  consolidated  with  the 
fee  simple  and  inheritance  thereof,  hereinafter  by  these 
presents  conveyed  and  assured^  or  mentioned  and  intended 
so  to  be  unto  and.  to  the  use  of  him  the  said  {jmrchuser),  his 
IiMiB,  and  assigns. 

Awdin  the  Camo^oMufrmn  the  Marigagor  to  a  PurehoMer : — 

unto  the  said  (jpwrduuer)  and  his  hein,  to  and  for  the 

sole  and  only^  use  aad  behoof  of  the  said  {purchawr^)  his 
heiiB  and  assigns  for  ever,  wholly,  clearly,  and  absolutely 
discharged  and  exonerated  of  and  from  die  said  sum  of 

£ so  secured  upon  the  said  hereditaments  and  pre* 

Buses  as  aforesaid,  and  all  the  interest  and  other  monies 
heretofor]p  or  now  due  for  or  in  respect  thereof,  and  of  and 
from  all  and  singular  other  liens,  charges,  claims,  and  de- 
Biaiids  whatsoever,  both  at  law  and  in  equity,  heretofore  or 
now  sobsisting,  or  which  shall  or  may  hereafter  subsist  by 
reason  of  or  in  relation  to  the  said  in  part  recited  demise  or 
mortgage* 

In  a  Conoafa$u:efrom  Triuiees  by  virtue  of  a  Power  for  Sale : — 
freed,  exonerated,  and  fully  and  absolutely  discharged. 


of  and  from  all  and  every  the  uses^  estates,  trusts,  declara- 
tions, and  agreements,  in  or  by  the  said  hereinbefore  in  part 
recited  indenture  of  release,  declared  or  expressed  of  and 
concerning  the  same,  or  of  any  part  or  parcel  thereof. 

In  an  Aidenment  of  an  ouUtandintt  Term  to  attend  the 

Inheritance:^ 

unto  the  said  (trustee,)  his  executors,  administrators, 

and  assigns,  from  henceforth  for  and  during  all  the  residue 
and  remainder,  which  is  or  may  be  now  to  come  and  unex- 
pired of  or  in  the  said  term  of  five  hundred  years,  in  and  by 
the  said  hereinbefore  in  part  recited  indenture  of  the  — -* 

ilay  of ,  expressed  to  be  demised  to  the  said 

as  aforesaid,*  in  trust  nevertheless  for  the  said  {purchaser,) 


*  If  there  are  several  outrstandiog  terms,  say  generally— '' of  the  said 
several  and  respective  terms  of  —  years,  — ^—  years,  and  ■  > 
years  therein  as  aforesaid,"  and  make  the  subsequent  part  of  the  habendum 
correspondent  therewith. 
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his  heirs  and  assigns,  and  to  be  assigned  or  disposed  of  from 
time  to  time,  as  he  or  they  shall  direct  or  appoint  in  that 
behalf,  and  subject  to  every  such  assignment,  disposition, 
direction,  and  appointment;  in  trust  and  to  the  intent 
that  the  now  residue  of  the  said  term  hereby  assigned^  or 
mentioned  and  intended  so  to  be,  shall  and  may  attend  and 
wait  upon  the  freehold,  reversion,  and  inheritance  of  the  said 
messuages,  lands,  tenements,  hereditaments,  and  premises 
hereby  assigned  or  mentioned,  or  intended  so  to  be,  to  and 
for  the  sole  use  and  benefit  of  the  said  purchaser,  his  heira 
and  assigns,  in  order  that  the  same  may  be  preserved  and 
kept  on  foot  to  prevent  any  merger,  forfeiture,  or  other 
extinguishment  thereof,  and  to  protect  and  defend  the  said 
messuages,  lands,  tenements,  hereditaments,  and  premises, 
from  and  against  all  subsequent,  intermediate,  and  other 
incumbrances  whatsoever  (if  any  such  there  be) ;  and  in 
TRUST  that  the  said  {trustee,)  his  executors,  administrators, 
and  assigns,  do  and  shall  permit  and  cause  the  said  term  and 
estate,  and  all  lawful  and  equitable  benefit  and  advantage,  to 
be  had  or  taken  thereof  or  therefrom,  to  be  holden,  enjoyed, 
or  disposed  of  accordingly. 

Or  more  concisely  thus: — 
IN  TRUST  nevertheless  and  for  the  only  benefit  of  the 


said  (purchaser,)  his  heirs  and  assigns,  to  the  intent  and 

purpose  that  the  remainder  of  the  said  term  of  — ■ years 

may  attend  and  wait  on  [or,  the  said  several  terms  of  • — 

years, years,  and  yeai-s  may  respectively  at- 
tend and  wait  on]  the  freehold  and  inheritance  of  the  said 
hereditaments  and  premises,  so  as  aforesaid  conveyed  and 
assured,  or  intended  to  be  conveyed  and  assured  to  or  to  the 
use  of  the  said  (purchaser,)  his  heirs  and  assigns,  in  order  to 
protect  and  defend  the  same  from  all  mesne,  intervening,  and 
subsequent  incumbrances,  if  any  such  there  be.* 


*  The  above  is  the  form  which  was  heretofore  observed  by  Booth,  Rivet, 
Duane,  and  other  eminent  men,  in  the  assignment  of  terms  to  attend  the 
inheritance  ;  and  as  the  new  form  has  been  only  lately  adopted,  it  may, 
where  conciseness  is  requisite,  be  very  properly  dispensed  with. 

.  It  may  be  here  proper  also  to  observe,  that  although  terms  are  very 
frequently  assigned  by  the  same  deed  which  contains  the  conveyance  in 
chief,  yet  this  is  highly  improper,  unless  the  term  necessarily  appears  from 
the  recitals  upon  the  face  of  tne  deed  to  be  subsisting,  and  where  it  does 
not,  it  should  always  be  assigned  to  attend  the  inheritance  by  a  separate 
deed.     Vide  Sug.  Fend*  and  Furch.  370. 
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In  a  Conveyance  to  a  Tenant  to  the  pracipe,for  the  sifffering 

of  a  common  Recovery* : — 

unto  the  said  {tenant  to  the  pracipe)  and  his  heirs,  to 

the  use  and  behoof  of  the  said  (tenant  to  the  pracipe,)  his  heirs 
and  assigns,  to  the  intent  and  purpose  that  oy  virtue  of 
these  presents  and  of  the  said'fine  $ur  conusant  at  droit  come 
ceo,  Sfc.  already  acknowledged  and  levied  as  hereinbefore 
recited  by  the  said  {vendors)  unto  the  said  {tenant  to  the  pra- 
dpi)  and  his  heirs,  of  the  said  messuages,  lands,  tenements, 
hereditaments,  and  premises,  in  or  as  of  — « term  last 
past  before  the  date  of  these  presents,^  he  the  said  {tenant  to 
the  pracipe)  may  become  and  be  a  perfect  tenant  of  the 
immediate  freehold  of  the  said  messuages,  lands,  tenements, 
hereditaments,  and  premises  hereinbefore  mentioned  and 
intended  to  be  hereby  granted  and  released,  so  that  a  good 
and  perfect  common  recovery  may  be  thereof  had  and  ob- 
tained against  him  before  the  end  of term  now  next 

ensuing,  j!  in  his  Majesty^s  Court  of  Common  Pleas,  at  West- 
minster, by  the  said  {purchaser)  as  plaintiff  or  demandant 
therein,  in  which  said  recovery  the  said  {vendor)  shall  be 
vouched  to  warranty,  who  shall  appear  gratis  and  vouch  over 
the  common  vouchee  of  the  same  court  § ;  who  shall  also 
appear,  and  after  imparlance  had  shall  make  default,  so  that 
judgment  may  be  given  thereupon,  and  such  other  proceedings 
had  therein  that  a  good  and  perfect  common  recovery  shall 


*  The  tenant  tp  the  pracipe  may  be  made  either  by  fine,  feoffment, 
lease  and  release,  or  bv  bargain  and  sale  inroUed,  fFils.  281 ;  and  a  fine, 
recovery,  and  deed  to  lead  the  uses,  are  altogether  but  one  conveyance, 
thoufi^  diey  have  several  operations.    Pig,  fm, 

f  I f  a  fine  has  not  been  previously  levied,  but  remains  to  be  levied 
pursuant  to  a  covenant  thereinafter  contained,  say-^"  by  virtue  of  these 
presents,  and  of  one  fine  star  conusans  de  droit  come  eeo,  &c,  hereinafter 
covenanted  to  be  acknowledged  and  levied  by  the  said  (vendors)  unto  the 
said  (tenant  to  the  pracipe)  and  his  heirs,  in  tne  manner  hereinafter  men- 
tioned, of  the  said  messuages,  lands,  tenements,  and  premises,  he  the  said 
(tenant  to  the  pracipe)  may  become  and  be,  &c.  &c.'* 

X  A  deed  to  make  a  tenant  to  the  praecipe  for  suffering  a  recovery, 
should  be  dated  and  executed  before,  or  otherwise  within  and  before  the 
end  of  the,  tenn,  in  which  the  recovery  is  suffered.  See  14  Geo.  2,  c.  SO, 
also  1  Pres.Prac,  39,61, 

§  It  is  now  usual,  and  in  fact  absolutely  necessary,  to  have  a  recovery 
with  double  voucher;  for  if  the  recovery  be  with  single  voucher  against 
the  unmediate  tenant  in  tail,  it  bars  only  such  estate  m  the  premises  of 
which  <he  19  then  aetualiy  seised,  that  is,  the  estate  tail  of  himself  and 
issue,  and  not  any  reversion  or  remainder  in  others  expectant  on  the  failure 
of  his  issue.  2  Black,  Com.  369.  Sh^.  Touch,  37.  fFatk.  Prin,  Prest,  ed, 
^,  2Z2, 
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and  may  be  suffered  of  the  same  hereditaments  and  premises, 
according  to  the  usual  course  and  form  of  common  recoveries 
for  the  assurance  of  lands:  and  it  is  hereby  covenanted, 
declared,  and  agreed  by  and  between  all  the  said  parties  to 
these  presents;  tnat  from  and  immediately  after  the  suffering 
and^  perfecting  the  said  common  recovery,  as  well  these 
presents,  and  tne  assurance  hereby  made,  and  the  said  fine 
so  levied  as  aforesaid,  [or,  to  be  so  levied  as  aforesaid,  as  the 
case  may  be^  as  also  the  said  common  recovery  so  as  afore- 
said, or  in  any  other  manner  or  at  any  other  time,  to  be 
suffered,  and  all  and  every  other  fine  and  fines,  common 
recovery  and  recoveries,  conveyances  and  assurances  in  the 
law  whatsoever,  already  had,  made,  levied,  suffered,  and 
executed,  or  to  be  had,  made,  levied,  suffered,  and  executed 
of  the  said  messuages,  lands,  tenements,  hereditaments,  and 
premises  hereinbefore  mentioned,  to  be  hereby  granted  apd 
released,  or  any  part  or  parcel  thereof,  shall  be  and  enure  and 
be  construed,  adjudged,^ expounded,  deemed,  and  taken  to  be, 
and  enure  to  the  only  use  and  behoof  of  the  said  (purchaser) 
his  heirs  and  assigns  for  ever,*  and  to,  for,  or  upon  no  other 
use,  trust,  intent,  or  purpose  whatsoever .f 

If  the  estate  be  the  inheritance  of  the  wife,  or  she  is  enti- 
tled to  dower  thereout,  and  a  fine  has  not  been  previously 
levied,  it  will  be  e;|i:pedtent,  immediately  after  the  declaration 
of  the  uses  of  the  recovery,  to  add  a  covenant  for  the  levying 
such  fine  in  the  following  terms ;( : — 

And  to  the  intent  and  for  the  purpose  of  more  effectually 
making  the  said  (tenant  to  thepradpe)  and  his  heirs  a  perfect 
tenant  or  perfect  tenants  of  the  freehold  of  the  said  neredi- 
taments  and  premises,  he  the  said  (vendor)  for liimself,  his 
beirs,  executors,  and  administrators,  and  for  the  said  '  ■  .' 
his  wife,  doth  covenant,  promise,  declare,  and  agree,  to  and 
with  the  said  {purchaser^)  his  heirs  and  assigns,  by  these 

presents,  that  he  the  said  (vendor)  and nis  wife,  shall 

and  will  within  and  before  the  end  of  -^ — "^  t^rm  now  next 


*  If  the  estate  be  intended  to  be  limited  to  prevent  dower,  here  make 
use  of  the  limitations  for  that  purpose,  as  expressed  in  p.  1 17  supra,  instead 
of  the  above  words. 

f  The  above  form  was  settled  by  the  great  Mt,  Booth,  and  is  as  effective 
in  every  respect  as  the  more  diffuse  declarations,  as  to  the  mode  of  suffer* 
ing  the  recovery,  which  are*  to  be  found  in  some  modem  precedents. 

X  It  is  ako  very  proper  in  all  cases,'  although  the  wife  mav  not  have 
any  estate  or  interest  in  the  premises,  to  create  the  tenant  to  tne  pra^ipe 
by  a  fine,  to  avoid  any  inconveniences  that  might  arise  from  the  decease 
of  the  vendor  before  the  recovery  can  be  suffered.  See  SAep.  Touch,  26, 
40.  1  Pret.  Pr,  64. 
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eammg,  at  the  request  of  the  said  (purchiuer,)  his  heirs  or 
ngigns^  but  at  the  costs  and  expence  of  him  the  said  {vendor f) 
Us  nors^  ezecators,  or  administrators,  acknowledge,  levy, 
and  perfisct  onto  the  said  (ienatU  to  theptdedpe)  and  his  heirs, 
in  d«e  fiMrm  of  law,  before  his  Majesty^s  Justices  of  the  Court 
of  Conimoa  Pleas,  at  Westminster,  one  or  more  fine  or  fines, 
«r  i-nnififlwf  de  droit  come  ceo,  Ifc.  to  be  engrossed,  recorded, 
and  saed  tottii,  with  proclamations  to  be  uerenpon  had  and 
flttde,  according  to  the  form  of  the  statute  in  that  case  made 
and  prvmded,  and  the  usual  course  of  fines  for  the  assurance 
of  hmda  of  all  and  singular  the  messuages,  lands,  tenements, 
henditaments,  and  premises  hereby  granted  and  released,  [or 
M  tie  aue  nugf  be,"}  with  their  and  every  of  their  rights,  mem* 
ben,  and  appurtenances,  by  such  name  or  names,  quantities 
or  qualities,  and  other  certainties  and  descriptions  as  shall 
be  tfaou^t  fit  and  expedient  in  that  behalf,  and  as  wiD  be 
saficient  and  proper  efiectually  to  comprise  and  pass  the 
same ;  to  the  intent  that  thereby,  and  also  by  force  and  virtue 
ct  these  presents,  the  said  (fenatU  to  the  pnecipe)  may  become 
and  be  a  perfect  tenant  or  perfect  tenants  of  the  freehcM  of 
the  said  hereditaments  ana  premises,  for  the  purpose  and  to 
the  end  that  he  and  they  may  be  therefore  lawfully  enaUed 
to  safi^r  such  common  recovery  or  recoveries  with  double 
voudber,  in  such  manner  and  form,*  and  to  such  uses  as  are 
her^nbefore  expressed  and  dechured  of  and  concerning  the 
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onto  and  to  the  use  of  the  said  (frudeet,)  their  heirs 
and  asMgns  for  ever,  but  nevertheless  upon  the  trusts,  and 
finr  the  ends,  intents,  and  purposes,  and  under  and  subject 
to  the  provisoes,  limitations,  and  agreements  hereinafter  ex* 
pressed  and  dechired  of  and  concerning  the  same,  (that  is  to 
say)  OPON  TRUST  [$etting  forth  the  trutts  according  to  the 
thenttf,  a$  in  p^29  ff^aJ\ 


And  in  a  conveyance  firom  a  debtor  to  trustees,  for  the  sale 
of  freehold,  copjfhold,  leasehold,  and  personal  estates,  in  one 
and  the  same  deed,  for  the  benefit  of  creditors,  there  must 
be  added,  aflter  each  habendum,  the  following  general 
words:*- 

unto  the  said  trustees,  their  heirs  and  assigns,  [or,  ex- 


eeators,  administrators,  and  assigns,  according  to  the  nature 
of  the  property  affected  by  such  habendum,]  but  nevertheless 
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upon  the  trasts  and  to  and  for  the  ends,  intents^  and  purposes, 
and  under  and  subject  to  the  powers,  provisoes,  declarations, 
and  agreements  hereinafter  declared  or  expressed  of  and  con- 
cerning the  same,  [with  a  power  of  attorney  immediately  of ter 
the  loit  of  these  words  so  toed,  to  enabk  the  trustees  to  collect  and 

J\et  in  ttte  debts  and  personalty  lastly  assigned^  in  the  following 
orm,']  AND  for  the  better  enabling  the  B^Ad  (trustees,)  their 
executors,  administrators,  and  assigns,  to  recover,  receive, 
and  get  in  the  said  debts,  securities,  monies,  and  premises, 
HE  die  said  (debtor)  HATH  made,  constituted,  and  appoint- 
ed, and  by  these  presents  doth  .make,  constitute,  and 
irrevocably  appoint  the  said  (trustees)  jointly,  and  each  of 
them  severally,  and  the  executors  and  administrators  of  the 
survivor  o^  them,  and  their  and  his  assigns  and  every  of 
them,  the  true  and  lawful  attornies  or  attorney  of  him  the 
said  (debtor,)  his  executors  and  administrators,  m  his  or  their 
name  or  names  to  ask,  demand,  sue  for,  recover,  and  receive 
of  and  from  all  and  every  and  any  person  or  persons,  to 
whom  it  doth  or  shall  or  may  belong,  to  pay  or  deliver  the 
same,  all  and  every  the  estate  and  effects,  debts,  monies,  and 
premises  hereby  assigned,  and  upon  receipt  thereof,  to  make 
and  give  sufficient  discharges  and  acquittances  for  the  same, 
and  upon  non-payment  of  the  said  debts  and  monies,  or  upon 
refusal  or  neglect  to  deliver  up  the  said  estate  and  effects,  or 
any  part  of  the  same  respectively,  to  take,  commence,  exer- 
cise, and  prosecute  in  the  name  or  names  of  him  the  said 
(debtor,)  his  executors  or  administrators,  or  otherwise,  all 
such  powers,  remedies,  actions,  suits,  expedients,  and  means, 
in  and  about  the  premises,  as  he  the  said  (debfor)  might  or 
could  personally  have  done,  in  case  these  presents  had  not 
been  made ;  and  also  from  time  to  time,  to  nominate  and 
appoint  one  or  more  attorney  or  attornies,  agent  or  agents, 
under  them  the  said  (tru^ees)  or  the  survivor  of  them,  his 
executors  or  administrators,  or  their  or  his  assigns,  for  all 
or  any  of  the  purposes  aforesaid,  he  the  said  (debtor)  hereby 
allowing,  ratifying  and  confirming,  and  promising  and  £^ree- 
"ing  to  allow,  ratify,  and  confirm,  from  time  to  time,  and  at  all 
.  times,  all  and  whatsoever  the  said  (trustees)  or  the  survivor  of 
them,  his  executors  or  administrators,  or  their  or  his  assigns, 
shall  lawfully  do  or  cause  to  be  done,  in  and  concerning  the 
premises,  by  virtue  of  these  presents. 

[After  the  power  of  attorney,  proceed  to  declare  the  trusts 

of  the  conveyancein  the  following  way,  with  such  variations 

AS  according  to  the  particular  circumstances  of  the  case,  and 

the  agreement  between  'the  debtor  and  creditors,  may  be 

requisite.] 
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*  And  it  is  hereby  expressly  agreed  and  declared 
by  and  between  the  said  parties  to  these  presents,  that  all  and 
angular  the  freehold,  copyhold,  and  leasehold  messuages, 
lands,  tenements,  and  hereditaments,  and  personal  estate, 
property  and  effects,  hereinbefore  particularly  mentioned  and 
described,  are  hereby  granted  and  released,  covenanted  to  be 
surrendered  and  assigned  respectiyely,  or  intended  so  to  be, 
upon  the  trusts  and  for  the  several  ends,  intents,  and  pur- 
poses hereinafter  expressed  and  declared  of  and  concerning 
the  same,  (that  is  to  say)  upon  trust  that  they  the  said 
(trustees)  and  the  survivors  or  survivor  of  them,  or  the  heirs, 
executors,  or  administrators  of  such  survivor,  do  and  shall, 
as  soon  as  conveniently  may  be  after  the  execution  of  these 
presents,  of  their  or  his  own  proper  authority,  and  without 
the  concurrence  of  or  any  further  power  or  authority  from 
the  said  (debtor,)  his  heirs,  executors,  or  administrators, 
unless  the  same  shall  be  required  by  the  trustee  or  trustees 
for  the  time  being,  or  any  purchaser  or  purchasers,  mortga- 
gee or  mortgagees  of  the  said  premises,  sell  asid  dispose  of, 
grant,  release,  surrender,  assign,  and  convey,  either  absolutely 
or  by  way  of  mortgage,  in  fee  simple  or  for .  any  term  or 
number  of  years,  and  either  together  or  in  several  lots  or 
parcels,  and  by*  public  or  private  sale,  all  and  singular  or 
any  part  of  the  said  freehold,  copyhold,  and  leasehold  mes* 
suages,  lands,  tenements,  and  hereditaments  hereby  granted, 
released,  covenanted  to  be  surrendered  and  assigned  respec- 
tively, or  intended  so  to  be,  with  their  and  every  of  their 
appurtenances,  for  such  price  or  prices  in  money  as  they  the 
said  trustees  or  trustee  for  the  time  being  shall  think- reason- 
able and  sufficient,  to  any  person  or  persons  who  shall  be 
willing  to  become  the  purchaser  or  purchasers,  or  mortgagee 
or  mortgagees  of  the  said  premises  or  any  part  thereof,  who 
after  having  obtained  a  receipt  or  receipts  for  his,  her,  or 
their  purchase  or  mortgage-money  from  tne  said  trustees  or 
trustee,  shall  not  afterwards  be  liable  to  see  to  the  application 
of  the  same,  or  be  in  anywise  answerable  for  the  loss  or  mis- 
application thereof.  And  it  is  hereby  further  declared 
AND  agreed,  by  and  between  the  said  several  persons  parties 
hereto,  that  they  the  said  {trustees)  and  the  survivors  and 
survivor  of  them,  and  the  heirs,  executors,  and  administrators 
of  such  survivor,  and  their  and  his  assigns,. and  other  the 
trustees  and  trustee  for  the  time  being  of  the  said  trust 
property,  shall  stand  and  be  possessed  of,  and  interested  in 
all  and  singular  the  sum  and  sums  of  money  to  arise  or  be 
produced  by  any  siale,  mortgage,  or  other  disposition  which 
shall  be  made  >  of  all  or  any  of  the  real  estates  of  the  said 
{debtor,)  under  or  by  virtue  of  these  presents,  and  of  and  ia 
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the  rents,  issues,  and  profits  thereof  in  the  mean  time,  and 
also  of  and  in  all  debts  and  other  monies  which  shall  be 
gotten  in  or  arise  from  his  said  personal  estate  and  effects, 
UPON  THE  TRUSTS,  and  to  and  for  the  ends,  intents,  and 
purposes  following,  (that  is  to  say)  upon  trust  in  the  first 
place,  to  retain  and  reimburse  to  themselves  respectiyely,  all 
costs,  charges,  and  expenses  which  shall  have  been  incurred 
in  preparing  and  executing  these  presents,  or  in  relation 
thereto.  And  then  in  payment  and  satisfaction  of  all  rents, 
taxes,  and  repairs  of  or  respecting  the  messuages  or  tenements 
and  hereditaments  herein  comprised,  and  salaries  and  wages 
to  clerks,  servants,  and  agents  employed  in  or  about  the 
concenis  of  the  said  (debtor,)  and  also  of  all  expenses  to  be 
occasioned  by  or  incidental  to  the  sale  or  other  disposition  of 
the  said  hereditaments,  and  the  collecting  of  the  said  debts 
and  effects  of  the  said  (debtor,)  and  other  the  execution  of 
the  several  trusts  by  these  presents  reposed  in  them :  and 
after  payment  of  the  same  costs,  charges,  disbursements,  and 
expenses,  then  and  in  the  next  place  upon  trust  to  pay 
and  apply  all  the  residue  of  the  said  monies  and  premises  in 
payment  or  satisfaction  of  the  several  debts  and  demands 
owing  by  him  the  said  (debtor)  to  such  of  his  creditors  as 
have  executed  or  shall  execute  these  preseifits,  or  their  re- 
spective executors,  administrators,  partners,  or  assigns,  rate- 
aoly  and  in  proportion  to  the  amount  of  the  debts  owing  to 
them  respectively^,  without  any  priority  or  preference  of  any 
one  or  more  of  them,  to  the  otner  or  otliers  of  them,  until 
each  of  the  said  creditors,  or  his  or  her  executors,  adminis- 
trators, partners,  or  assigns,  shall  have  received  the  full 
amount  of  their  respective  debts,  by  even  and  equal  instal- 
ments of shillings  in  the  pound,  to  be  paid  to  them 

upon  the  amount  of  such  their  respective  debts  from  time  to 
time,  when  and  as  often  as  the  monies  so  to  arise  or  be  col- 
lected, got  in  and  received,  shall  amount  to  ^  sum  sufficient  to 
enable  them  the  said  trustees  or  trustee  for  the  time  being 
to  pav  such  respective  instalments,  and  within  one  calendar 
month  next  after  the  receipt  of  any  monies  to  such  amount  as 
aforesaid,  until  full  payment  and  satisfaction  shall  have  been 
made  to  all  and  every  of  the  said  creditors  by  such  instal- 
ments as  aforesaid  of  the  whole  amount  of  their  said  respec- 
tive debts,  or  until  the  whole  of  the  said  trust-monies,  by 
the  payment  of  such  instalments  and  any  final  dividend  in 
respect  thereof,  less  than  an  instalment  of  five  shillings 
in  the  pound,  shall  have  been  wholly  exhausted,  and 
from  and  after  full  payment  and  satismction  of  all  and. 
every  the  said  debts  and  demands,  and  all  costs,  charges. 
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and  expenses,  as  aforesaid,  in  case  the  said  trust-monies  so 
received  shall  be  sufficient  for  that  purpose;  then  in 
TRUST  that  the^  the  said  trustees  and  trustee  for  the  time 
beinff  of  the  said  estates  and  effects,  do  and  shall  pay  the 
resi<me  or  surplus  of  the  said  tru8t*monies,  and  convey  and 
assure,  assign,  surrender,  and  yield  up,  so  much  and  such 
parts  of  the  said  estates  and  effects  as  shall  not  have  been 
disposed  of  for  the  purposes  aforesaid,  unto  the  said  (debtor) 
his  heirs,  executors,  administrators,  and  assigns,  (according 
to  the  respective  natures  of  the  said  property,)  to  and  for  his 
and  their  own  proper  use  and  benefit,  provided  always,  and 
it  is  hereby  declared  and  agreed,  by  and  between  the  several 
parties  hereto,  that  in  case  there  shall  be  any  debts  or  sums 
of  money  outstanding  against  the  said  (debtor,)  upon  or  in 
respect  of  any  bill  or  bills  of  exchange,  or  other  securities 
not  yet  payable,  and  it  shall  appear  to  them  the  said  trustees 
or  trustee  for  the  time  being  that  the  said  estates  and  effects 
of  the  said  (debtor)  will  be  fully  sufficient  to  pay  the  whole 
amount  of  his  said  respective  debts,  Then,  ana  in  such  case, 
it  shall  be  lawful  to  and  for  the  said  trustees  ortrustee  for  the 
time  being,  if  they  shall  in  their  own  discretion  think  proper, 
but  not  otherwise,  to  pay  the  same  or  a  dividend  thereupon, 
(abating  legal  discount  for  the  time  which  the  same  shall 
have  to  run,)  in  the  same  or  like  manner  as  if  the  said  debts 
or  sums  were  proved  or  proveable  under  a  commission  of 
bankrupt;  provided  also,  that  it  shall  be  lawful  for  the 
said  trustees  or  trustee  for  the  time  being,  if  they  or  he  shall^ 
under  sach  circumstances  as  afore8a.id,  and  in  their  or  his  own 
discretion,  think  proper,  out  of  the  first  or  any  other  monies 
which  shall  come  to  their  or  his  hands  or  hand,  under  or  by 
virtne  of  these  presents,  to  satisfy  and  discharge  any  execu- 
tions or  extents  which  may  have  been  issued  against  the 
person  or  property  of  the  said  (debtor,)  and  also  the  sheriffs 
poundage  and  other  costs  and  expenses  relating  thereto, 
whether  regularly  payable  by  the  said  (debtor^)  or  by  the  per- 
sons  at  whose  suit  such  executions  or  extents  may  have 
issued.  And  also,  in  like  manner,  (if  they  the  said  trustees 
or  trustee  shall  think  proper)  to  pay  the  several  creditors  of 
the  said  (debtor,)  whose  debts  respectively  do  not  exceed, 
or  who  shall  agree  to  accept  in  lieu  thereof  the  sum  of  £10, 
the  full  amount  of  their  respective  debts,  or  such  the  said 
sum  in  lieu  of  the  same.  And  also,  to  set  apart  and  retain 
in  their  or  his  hands  the  amount  of  any  debts,  or  the  amount 
of  the  instalments  upon  any  debts,  which  shall  or  may  Ji>e 
owing  to  any  of  the  creditors  of  the  said  (debtor,)  who  shall 
be  resida:it  abroad,  and  shall  not  have  executed  or  otherwise 
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acceded  to  these  preaents,  and  before  a  final  dhridend  shall 
have  been  made  of  the  produce  of  the  said  tmst-estates ;  and 
also  to  pay  to  such  creditors  respectively p  the  whole  or  any 
part  of  the  money  so  set  apart  accordingly,  as  to  them  the 
said  trustees  or  trustee  shall  seem  expedient,  for  the  purpose 
of  finally  ck)8ing  the  trust-accounts ;  and  the  balance  or 
surplus  (if  any)  of  the  money  so  to  be  set  apart,  after  satisfy- 
ing the  said  last  Qientioned  debts,  shall  belong  to  and  be  con- 
sidered a  part  of  the  general  residue  of  the  said  trust-estates 
and  monies,  except  as  hereinafter  provided:  and  it  is  here- 
by DBCLAREn.AND  AGREED  that  it  shall  be  lawful  to  and 
for  the  said  trustees  or  trustee  for  the  time  being,  in  their  or  his 
discretion,  to  compound  any  debt  ordebtsowingto  him  the  said 
y^debtor)  and  accept  a  part  thereof,  or  a  security  for  the  same 
in  full,  or  give  further  time  for  the  payment  tnereof,  and  re- 
frain from  suing  for  any  debts  which  shall  in  their  or  his 
opinion  be  bad  and  desperate,  and  sign  certificates  of  any 

Eersons  indebted  to  the  said  {debtor,)  who  shall  or  may  become 
ankrupt ;  And  shall  or  may  sell  and  convert  into  money, 
all  contingent  interests  and  securities  which  cannot  be  im- 
mediateljr  enforced  with  a  prospect  of  advantage,  and  all 
debts  which  shall  be  deemed  baa  or  doubtful,  or  v^hich  can- 
not be  collected  in  a  reasonable  time;  and  also,  be  at 
liberty  and  have  full  authori^  to  buy  in  the  said  trust-pro- 
perty or  any  part  thereof,  which  shall  be  offered  for  sale  at 
public  auction,  and  to  resell  the  same  at  any  future  auction 
or  by  private  contract,  without  being  liable  to  answer  for  any 
loss  or  diminution  in  the  price  or  produce  gf  such  sale ;  and 
have  full  power  and  authority  to  settle  with  any  creditors 
who  are  entitled  to  have  funded  property  in  Bank,  India,  or 
other  stock  or  annuities  replaced  or  transferred  to  them,  upon 
such  terms  as  to  the  said  trustees  or  trustee  shall  appear  ad- 
viseable ;  and  also,  that  in  case  it  shall  be  deemed  expedient 
by  the  trustees  or  trustee  to  commence  or  defend  any  actions 
or  suits  at  law  or  equity,  relative  to  the  said  trust-estate, 
their  or  his  decision  in  respect  thereof  shall  be  binding  upon 
the  parties  hereto,  and  they  and  he  shall  at  all  times  be  in- 
demnified from  and  against  all  and  all  manner  of  cost,  charges, 
dams^es,  and  expenses,  which  shall  be  thereby  occasioned ; 
And  also,  that  it  shall  be  lawful  for  the  said  trustees  or 
trustee,  at  their  or  his  discretion,  to  permit  the  said  {ddftor) 
to  have  and  use  for  a  time  to  be  limited,  or  to  give  and  de- 
liver to  him  the  said  (debtor,)  the  absolute  property  of  such 
part  of  the  household  goods,  furniture,  linen,  ajid  other 
wearing  apparel*  of  lum  uie  said  (debtor,)  as  to  them  the  said 
tmatees  or  trustee  shall  seem  necessary  or  adviseable ;  and 
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each  and  every  of  them  the  said  (truiieei)  aeparately  and  a{>art 
from  the  others  and  other  of  them,  for  himself  and  his  heirs, 
executors,  and  administrators,  doih  hereby  covenant,  promise, 
declare^  and  agree  to  and  with  the  said  (debtor,)  his  heirs, 
executors,  and  administrators,  and  also  to  and  with  the  se- 
yeral  other  persons  parties  hereto  and  creditors  as  aforesaid 
of  the  third  part,  and  their  respective  executors,  administra- 
tors,  and  assigns,  .that  they  the  said  {trtaieef,)  and  each  of 
them  and  their  respective  executors  and  administrators,  shall 
and  will  from  time  to  time,  as  often  as  any  monies  shall  be 
received  by  them,  or  any  or  either  of  them,  (each  covenant* 
ing  separately  as  aforesaid,)  by  virtue  or  in  pursuance  of  these 
presents,  pay  and  apply  the  same  upon  the  trusts  and  in  the 
manner  hereinbefore  declared  or  expressed  in  respect  thereof, 
and  shall  and  will,  in  die  mean  time  and  until  the  payment 
of  such  instalments  or  dividends  as  aforesaid,  pay  ana  deposit 
the  same,  and  all  bills  and  other  securities  belonging  to  the 

said  trust  estate,  into  the  banking-house  of  Messrs. &  Co. 

bankers,  in  London,  or  of  some  other  respectable  banker  or 
bankers  in  their  or  his  names  or  name,  upon  the  said  trust-ac- 
count; AND  shall  and  will  at  the  end  of  every calendar 

months  next  hereafter,  or  oftener  if  thereunto  required  by  any 
three  of  the  persons  parties  hereto  of  the  third  part,  whose 
debts  together  or  separately  shall  amount  to  £100  or  more, 
make  out  a  full  and  particular  account  or  statement  in  writ- 
ing, of  or  concerning  the  said  trust-estate  and  .the  proceeds 
ofthe  same  to  him  or  them,  or  such  of  them  as  shall  be  pre- 
sent  at  a  meeting  of  creditors,  to  be  called  for  that  purpose 
by  the  said  trustees  or  trustee,  or  such  creditors  as  aforesaid, 
after  fourteen  days  notice  thereof  in  the  London  (Gazette,  and 
attend  every  such  meeting,  (unless  prevented  by  illness  or 
other  reasonable  cause,)  and  give  all  requisite  explanations, 
for  the  elucidation  of  the  same  accounts,  and  of  the  general 
state  of  the  concerns  of  the  said  (debtor,)  ajnb  also  shall  and 
will  act  in  the  execution  of  the  trusts  hereby  reposed  in  them 
and  him,  to  the  best  of  their  and  his  skill  and  judgment,  for 
the  benefit  of  the  several  persons  interested  therein,  without 
preference  or  partiality.  rRovioED  always,  that  when  all 
the  trusts  of  these  presents  shall  be  performed  as  far  as  in  the 
opinion  of  the  said  trustees  or  trustee  is  practicable,  they  or 
he  shall  call  a  meeting  of  the  said  creditors  by  fourteen  days 
notice  in  the  London  Gazette,  specifying  the  purport  of  such 
meeting,  and  shall  produce  the  final  accounts  of  the  said 
trust-estate :  and  the  major  part  in  value  of  the  creditors 
then  present,  shall  have  full  power  and  authority  by  any  reso- 
lution to  that  efiect,  to  allow  the  said  accounts,  and  to  de« 
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clare  the  said  trustees  or  trustee  for  the  time  being  to  be 
fully  acquitted  and  released  from  the  trusts  of  these  presents, 
and  upon  due  payment  and  distribution  of  the  money  then  in 
hand,  applicable  to  the  trusts  hereof,  the  said  trust-accounts 
shall  be  finally  closed ;  And  the  said  (debtor)  doth  hereby 
for  himself,  his  heirs,  executors,  and  administrators,  covenant, 
declare,  and  agree,  to  and  with  the  said  {trustees,)  their  heirs, 
'  executors,  administrators,  and  assigns,  in  manner  foUowine ; 
(that  is  to  say)  that  he  the  said  (debtor)  has  at  or  before  the 
sealing  and  delivery  of  these  presents,  made  a  true  and 
faithful  discovery  to  them  the  said  {trustees),  of  all  and  singu- 
lar his  estate,  property,  and  effects,  whether  real,  personal, 
or  mixed,  to  the  best  of  his  knowledge  and  belief,  and  that 
he  the  said  (debtor)  hath  not  withholden,  embezzled,  or  con- 
cealed, nor  shall  nor  will  withhold,  embezzle,  or  conceal,  the 
same  or  any  part  thereof,  from  the  said  trustees,  or  any  or 
either  of  them,  in  specie  or  in  account,  or  otherwise  howso- 
ever, and  that  he  the  said  {debtor)  shall  and  will,  at  any  time 
or  times,  at  the  request  of  the  said  trustees  or  trustee,  or  any 
three  of  the  persons  parties  hereto  of  the  third  part,  whose 
debts  respectively  shall  amount  to  £  100  or  more,  make  oath 
to  the  truth  of  the  discovery,  statements,  and  accounts,  by 
him  delivered  of  or  concerning  the  same  ;  And  further  that 
he  the  said  (debtor)  shall  and  will,  from  time  to  time,  and  at 
all  times  hereafter,  when  thereunto  required  by  the  said 
trustees  and  trustee,  aid  and  assist  them  in  conducting  and 
managing  the  concerns  of  the  said  trust-estate,  or  in  the  sale 
or  other  disposition  of  his  property  and  effects,  to  the  best 
of  his  power,  skill,  and  judgment,  and  from  time  to  time  make 
and  give  all  such  discoveries  and  explanations  in  relation  to 
his  said  affairs,  as  may  be  necessary  or  proper  to  enable  them 
and  him  to  ascertain  the  true  and  exapt  state  thereof.  And 
this  indenture  also  WITNESSETH,  that  in  Consideration 
of  the  premises,  they  the  several  persons  parties  hereto  of 
the  second  and  third  pieirts  have,  and  each  of  them  hath 
jointly  and  severally  given  and  granted  and  by  these  presents 
DO,  and  each  of  them  doth  jointly  and  severally  give  and 
grant  unto  the  said  {debtor),  from  henceforth  and  at  all 
times  hereafter  until  the  trustees  or  trustee  for  the  time  being 
of  the  said  trust-estate,  by  any  writing'  under  their  or  his 
hands  or  hand,  to  be  indorsed  on  the  back  of  these  presents, 
shall  declare  the  benefit  of  this  present  letter  of  licence  to  be 
forfeited  or  determined  by  the  nonconformitv  of  the  said 
(debtor),  or  for  any  other  sufficient  cause,  Juli  and  absolute 
liberty  and  licence  to  follow  and  attend  to  any  affairs,  busi^ 
nes$,  matters,^  or  other  things  whatsoever,  in  any  part  of  the 
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United  Kingdom  of  Great  Britain  and  Ireland,  without  any 
airest*  attachment,  execution,  impediment  or  molestation 
wbatsoeyer,  against  the  person  or  estate  of  him  the  said 
(debtor,)  by  them  the  said  persons  parties  hereto  of  the  se» 
cond  and  Uiird  parts,  or  any  or  either  of  them,  their,  or  any 
or  either  of  their  executors,  administrators,  partners,  or  as- 
signs, or  either  of  their  means,  procurement,  or  consent,  (other 
tlum  and  except  them  the  said  parties  hereto  of  the  second 
part  in  the  exercise  or  execution  of  the  trust  powers  vested  in 
them  by  these  presents,)  for  or  on  account  of  any  debt  or 
debts  which  by  him  the  said  (debtor)  is  or  are  owing  as 
aforesaid:  And  each  of  them  the  said  parties  to  these  pre- 
sents respectiyely,  doth  hereby  for  uiemselves  and  tneir 
respectiye  heirs,  executors,  administrators,  and  partners, 
grant,  declare,  and  agree  to  and  with  the  said  (debtor,)  his 
executors,  administrators,  and  assigns,  that  if  they,  or  ami, 
or  either  of  the  udd  parties  hereto  of  the  second  and  third 
parts,  or  the  executors,  administrators,  or  partners,  of  any  or 
other  of  them,  do  or  $haU  arrestt  attach,  or  otherwise  molest, 
tie  person  or  tffocU  of  the  said  (debtor,)  contrary  to  the 
licence  hereinbefore  giren,  or  the  true  intent  and  meaning 
of  these  presents,  then  and  in  such  case  the  debt  and  debts 
of  or  belonging  to  the  perfon  or  persons  so  acting  contrary 
to  the  last  provision  as  aforesaid  shall  be  forfeited  and 
Toid  ;  and  the  grant  and  licence  hereby  given,  shall  be  and 
operalte  as  an  absolute  and  final  release  of  every  such  debt 
or  debts  respectively,  and  shall  and  may  be  pleaded  as  an 
absolute  bar  thereto,  and  to  the  recovery  thereof  accordingly* 
Providsd  always,  nevertheless,  that  if  it  shall  appear 
that  the  said  (debtor)  has  wilfully  concealed  any  part  or  his 
proper^  to  the  value  of  £100,  or  shall  be  guilty  of  any 
wilfhl  breach  or  de&ult  in  performance  of  his  coveoant 
hereinbefore  contained,  or  if  any  default  shall  happen  to 
be  made  in  payment  of  any  of  the  instalments  or  dividends 
in  respect  of  the  said  debts,  or  any  of  them,  or  any  part  or 
parts  thereof  respectively,  contrary  to  the  provision  herein- 
before for  that  purpose  contained,  then,  and  in  such  case,  it 
shall  be  lawful  for  the  several  creditors  who  have  executed, 
or  hereafter  shall  execute  these  presents,  to  sue  for,  Teco ver, 
and  receive  the  whole,  or  such  part  or  parts  of  their  respec- 
tive debts  as  shall  remain  due  and  unpaid  at  the  time  of 
such  default  happening,  as  they  respectively  might  have 
done  if  these  presents  had  not  been  made.  Provided, 
ALSO,  and  it  is  hereby  further  agreed  and  declared  by  and 
between  the  said  parlies  to  th^  presents,  that  in  case 
the  said  (trusUes)  or  any  or  either  of  them  shall  happen  to 
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depart  this  life,  or  be  desirous  to  resign  or  be  discharged 
from,  or  become  incapable  of  acting  in  the  said  trusts  in  him 
or  them  reposed,  or  shall  be  about  to  leave  the  kingdom  and 
reside  abroad,  or  otherwise  become  incapable  to  act  in  the 
said  trusts  before  the  same  shall*  be  fully  executed,  it  shall 
be  lawful  for  the  survivors  or  survivor  of  them,  the  said 
trustees,  or  the  heirs,  executors,  or  administrators  of  the  last 
survivor,   or    other  the   continuing    or  acting  trustees  or 
trustee  for  the  time  being;  and  they  or  he  are  hereby  re- 
quired, from  time  to  time,  and  as  often  as  any  such  event 
shall  take  place,  to  nominate  and  appoint  some  other  fit 
person  or  persons,  whether  a  creditor  or  creditors  of  the 
said  (debtor)  or  not,  to  be  a  trustee  or  trustees  for  the  pur- 
poses aforesaid,  in  the  room  of  him  or  them  so  dying,  de- 
siring to  resign,  or  going  to  reside  abroad,  or  being  inca- 
pable to  act  as  aforesaid  ;  and  in  every  such  case,  all  and 
singular  the  said  trust-estates,  property,  and  premises  (or  so 
much  thereof  as  shall  remain  unsold  and  disposed  of  in  pur- 
suance of  these  presents,)  shall  be  conveyed,  assigned,  and 
assured,  so  and  in  such  manner  as  that  the  same  may  be  le- 
gally and  effectually  vested  in  the  continuing  or  only  acting 
trustees  or  trustee  ;  and  such  new  trustees  or  trustee,  or  in 
such  new  trustees  wholly,  as  the*  case  may  require,  to,  for, 
and  upon  the  several  trusts,  ends,  intents,  and  purposes 
hereinoefore  declared  or  expressed  concerning  the.  same,  or 
such  of  them  as  shall  be  then  subsisting,  or  capable  of  taking 
effect,  which  said  trustees,  or  trustee,  shall  thenceforth  have 
the  same  powers  and  authorities  in  all  things,  as  if  he  or 
they  had  been  originally  appointed  trustees  or  trustee  for 
the  purposes  of  these  presents.     Provided,  also,  that  the 
said  trustees  hereby  nominated  and  appointed,  and  all  and 
every  other  the  trustee  or  trustees  of  the  said  trust-estate  for 
the  time  being  shall  be  charged,  and  responsible  for  so  much 
only   of  the  said   trust-monies  as  they  shall  respectively 
actually  receive,  notwithstanding  they  or  he  shall  join  in  any 
receipt  or  receipts  for  the  sake  of  regularity  or  conformity, 
and  that  no  one  of  them  shall  be  answerable  or  accountable 
for  the  other  or  others  of  them,  nor  for  his  or  their  acts  or 
defaults ;  nor  for  any  banker,  broker,  or  other  person,  with 
whom  or  in  whose  hands  all  or  any  of  the  trust>-monies  or 
property  may  be  deposited  or  placed  for  safe  custody  or 
otherwise,  in  the  execution  of  the  aforesaid  trusts;  nor  for  the 
rise,  fall,  or  deficiency  of  or  in  any  stock,  funds,  or  any  other 
securities;  nor  for  any  other  loss  which  may, happen  to  the 
said  trust-property,  unless  the  same  shall  happen  by  or  through 
his  or  their  own  wilful  neglect  or  defaults  respectively.    And 
also,  that  they  the  said  trustees  for  the  time  being,  shall  or 
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■My,  out  irf*  the  monies  which  shall  come  to  his  or  their  hand 
or  respectiTe  hands,  reimburse  and  retain  to  and  for  himself 
sad  themselres,  and  allow  and  pay  to  his  or  their  co*tnistee 
or  oo-tmstees  dl  cost%  charges,  damages,  and  expenses,  and 
fees  whic^  he  or  they  may  expend,  disburse,  or  be  put  unto, 
in  the  ezecmtion  of  the  said  trusts. 

piien  pioceed  to  insert  the  usual  covenants  for  title,  to  be 

taken  firom  the  debtor,  and  conclude  with  the  following 

proviso  to  avoid  the  deed  in  case  all  the  creditors,  who  are 

capable  of  makii^  the  debtor  a  bankrupt,  do  not  come  in  and 

figinrte  the  deed  in  a  limited  time.] 

PnoTinEn  always,  and  it  is  hereby  declared  and 
agreed  by  and  between  the  said  parties  to  these  presents, 
tiat  in  case  amy  creditor  of  the  said  (debtor,)  whose  debt 
amoonts  to  the  sum  of  £1009  or  any  two  of  such  creditors 
whose  debts  amount  in  the  whole  to  £150,  or  any  three  or 
mare  of  such  creditors  whose  ddits  in  the  whole  amount  to 
die  sum  of  £200,  shall  not  have  executed  or  otherwise  ac- 
ceded to*  these  presents  within  the  space  of calen- 
dar months  next  ensuing  the  date  hereof,  if  resident  within 
the  United  Sjngdom  of  Great  Britain  and  Ireland,  or  within 

the  space  of calendar  months,  if  resident  elsewhere. 

Then  these  presents  so  far  as  the  same  shall  not  have  been 
carried  into  effect,  but  without  prejudice  thereto,  so  far  as 
die  aame  may  have  been  carried  into  effect,  and  subject  and 
without  prdudice  to  any  sale,  mortage,  or  other  disposition 
of  the  said  premises,  shall  be  and  be  considered  to  be  null 
and  void  to  all  intents  and  purposes  whatsoever;  And  that 
then  and  in  such  case  the  monies  (if  any)  which  shall  have 
been  received  by  all  or  any  of  the  creditors  shall  go  and  be 
repaid  unto  the  said  debtor,  his  executors  or  administrators, 
my  thing  hereinbefore  contained  to  the  contrary  thereof  in 
anywise  notwithstanding.-t*    In  witness,  &c 

*  Any  acts  of  the  crediton  which  may  condnsircly  shew  their  assent 
to  a  deed  of  tlus  dcscripCion,  as  bv  the  acceptance  of  a  diridend  under  it, 
will  be  sofficient  to  render  it  valid  and  hmding  agunst  such  creditors 
tlioagh  th^  may  not  actoaHy  sign  the  same.  3  Espim,  p.  SSS.  See  also 
itt^.  TVsKai.  178,  and  pp.  48  and  49  nqtm. 

And  note ;  that  by  tnis  proviso,  the  deed  is  on  the  fiioe  of  it  a  mere 
cserow,  until  sodi  creditors  as  above  have  assented.  See  Johntom  v.  Baker, 
m  p.  56,  snpn. 

f  If  the  debtor  be  a  trader  within  the  meaning  of  the  bankrupt  laws, 
aa  assigomcnt  of  his  estate  and  eftcts  for  the  benefit  of  his  creditors  by 
deed,  executed  without  the  consent  of  all  his  creditors,  will  be  an  act  of 
haakiuptcy,  as  beiiig  a  fiaud  upon  the  statutes  made  in  relation  to  bank- 
ToptSy  whidi  are  framed  upon  one  broad  general  principle,  namely,  that 
these  shall  be  an  equal  distribution  amongst  all  hb  creditors.  Co€fp,  R^* 
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To  a  Mortgagee  in  fee. 


— ; — unto  the  said  {mortgagee)  and  his  heirs,  to  the  usk 
and  behoof  of  the  said  {mortgagee^  his  heirs  and  assigns,  for 
ever.  But  subject,  nevertheless,  to  the  proviso^  condi- 
tion, or  agreement,  for  redemption  and  reconveyance  of  the 
said  premises  hereinafter  contained,  (that  is  to  say) 

To  a  Mortgagee  by  Demise  for  a  Term  of  Years. 

unto  the  said  (mortgagee^)  his  executors,  administra- 
tors, and  assigns,  from  the  day  next  before  the  day  of  the 
date  of  these  presents,  for  and  during  the  full  and  complete 
term  of years  thence  next  ensuing,  without  impeach- 
ment of  or  for  any  manner  of  waste  whatsoever,  but  sub- 
ject, nevertheless,  to  the  proviso  and  condition  for  redemp- 
tion of  the  said  premises  hereinafter  contained,  (that  is  to 
say) 

To  a  Mortgagee  of  Leasehold  Premises. 

unto  the  said  (mortgagee,)  his  executors,  administrators, 

and  assigns,  for  and  during  all  the  rest,  residue,  and  remainder 

of  the  said  .term  of years,  [pry  several  and  respective 

terms  of and years,  as  the  case  may  6e,]  and  for 

and  during  all  such  other  term  and  terms  of  years,  estate,  and 
interest  as  he  the  said  {mortgagor)  hath  therein  now  to  come 
and  unexpired,  subject  nevertheless  to  the  payment  of  the 
rent,  [or,  the  several  rents,  as  the  case  may  be,"]  ana  the  perform- 
ance of  the  covenants  in  the  said  hereinbefore  in  part  recited 
indenture  of  lease,  \pr,  the  said  several  hereinbefore  in  part 
recited  indentures  of  lease,  as  the  case  may  6e,]  respectively 
reserved  and  contained,  and  on  the  part  of  the  lessee  and  his 
assigns,  henceforth  to  he  therefore  respectively  paid,  observed, 
and  performed,  an  d  s  u  b  j  ect  also  to  the  proviso  for  redemption 
of  tne  said  premises  hereinafter  contained,  (that  is  to  say) — 


C2Q.  4  Ea$i.  S30.  But  a  coDve^acc  of  a  part  only  of  his  effects  to  any 
one  or  more  of  his  creditors  will  be  good  and  not  aoiouut  to  an  act  of 
bankruptcy.  S  P.  Wnu,  428, 430,  431.  1  Bur.  481.  7  Dwm.  &  Ea.  67, 
unless  It  be  done  tii  caiUemplation  iff  btrnkrupity,  and  with  a  view  to  give 
an  undue  preference  to  one  creditor,  or  one  set  of  creditors,  to  the  preju- 
dice of  the  rest.  3  WUs.  47.  Cowp.  1S3,  184.  fFats.  L.  ^Cop.  251. 
Bull^  N.  P.  40.  4  Burr,  2254,  or  such  an  assignment  tn  fact  comprises 
the  whole  of  his  effects,  with  the  exception  of  some  inconsiderable  part 
only  by  way  of  colour.  1  Burr.  477>  C«ir/>.  124.  1  Biack.  Rep.  362. 
2  Black.  Hep,  996.     14  les.  Jutu  186. 
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The  Proviso. 

Pso  YiBED  always,  nevertheless,  and  these  presents  are 
■pon  this  express  condition,  that  if  the  said  {morigagor,)  his 
ion,  executors,  or  administrators,  do  and  shall  well  and 
tndy  pay  unto  the  said  {mortgagee,)  his  executors,  adminis- 
tators,  or  assigns,  at  or  in  the  common  dining-hall  of  Lin- 
colnVIim,*  in  the  county  of  Middlesex,  the  foil  sam  of 

of  lawful  money  of  Great  Britain,  with  interest  for 

the  same  after  the  rate  of  £5  for  every  £100  by  the  year,t  of 
like  lawfol  money,  upon  the  days  and  in  the  manner  herein- 
after mentioned,  (that  is  to  say  X)  the  sum  of  £ ,  being 

*  It  is  proper  to  appoint  a  certalo  pbcc  for  the  repayment  of  the  money, 
for  otherwise  the  mortgagor  will  be  obliged  to  tender  the  same  to  the 
aofig^ee  in  penon;  but  where  a  place  certain  is  fixed  for  the  paymeai 
t'moCthc  mortgaf^  is  not  obliged  t£i  seek  the  mortgagee  dsewhere.    1 
^^Mr.AXb.     2  Lit.  I.  MO.     Co.LU.3\0.b. 

Bat  after  forfeiture  ^e  money  must  be  tendered  to  the  mortpgee  m 
pcrK>n,  and  not  at  the  place  mentioned  in  the  proviso.  2  Booth's  Cases  and 
Op,  51. 

The  mortgagee  may  also,  at  any  time  after  the  day  appointed  for  payment 
of  the  money  has  elapsed,  call  upon  the  morti^agor  for  such  payment 
^"^ithont  any  previous  notice ;  but  the  mortgagee  cannot  oblige  the  mort^ 
5W-  to  receiTe  bis  principal  and  interest,  after  forfeiture,  without  giving  him 
six  months  previous  notice  of  his  intention  to  pay  the  same,  or  paying  six 
months*  interest  in  advance  upon  the  principal  sum.    Ibid. 

t  Not  mcMre  than  bl  percent,  interest  can  be  reserved  on  a  mortgage  of 
lands  in  E^and  and  Wales.    See  12  Ann.  st.  2,  c  l6,  §1.3  Aik.  154. 

In  the  West  India  Colonies  and  Plantations  however,  the  common  rate 
of  interest  is  8/.  per  cent,  per  annum;  but  nevertheless  to  reserve  au  ioterest 
of  8L  per  cent,  payable  in  Loudon,  for  money  lent  in  this  kingdom,  upon 
a  mortgage  of  any  such  colonial  possessions,  would  be  usurious  and  con- 
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I  6^  par  cent,  'is  allowed  to  be  reserved  for  money  lent  upon 
^^y-  of  lands  in  Ireland,  or  the  fFest  India  Colonies  or  Plantations, 
«o  execut«ad  in  this  country :  and  note  that  this  Stat,  of  14  Geo.  3,  is 
*~2L  ?**"^"cd  to  securities  on  land,  and  if  the  money  be  coUatcrally 
^*~  «>y  bond  at  61.  per  cent.,  such  bond  will  be  usurious.  Dewar.  v. 
'^pan,  3  x^.  ^  jg^  425. 

\ak^  r^  *^o«gagi>money  is  to  be  pwd  off  by  instalmento,  vary  the  limi- 
Z^T,    ^""^^ft*  payment  thereof  according  to  the  contract  between  the 

thT^^^tf  ^**"«>w«,— "  (that  U  to  say)  the  sum  of 1  part  thereof,  and 

^  S^^  l"*^  ""^ ^'  *>eing  six  months  interest  for  the  same,  and 

■p>»wr  uy  tlxen  ftmainii^  sum  of /.  part  of  the  said  prmcipal  sum 

o»%K^       ■*>  after  the  late  a&resaid,  and  making  together  the  5um  of— — -t 

PW^^^T*  %?^T now  next  ensuing ;  the  sum  of——/,  other 

^•^uiereo^  and  the  fiirther  sum  of ^*-  *>«"*8  "*  months  interest 

«rid^ri^SSS  T^^r  ^"""^  ^^«  ^^«"  remaining  sum  of- 1  part  of  the 

^mcspai  sjin,  of .._/.  ^^^  ^nakiog  together  the  sum  of /. 

-  ^yo{ ,^  ^j^^Ij  ^iU  be  in  the  year  of  our  Lord ^ 


140  sheppa&d's  precsdent. 

one  half-year's  interest  of  or  for  the  said  sum  of  £ , 

after  the  rate  aforesaid,  on  the day  of now 

next  ensuing,  and  the  further  sum  of  £•< of  like  lawful 

money,  being  the  said  principal  sum  of  £ ,  and  one 

other  half-year^'s  interest  for  the  same  after  the  rate  aforesaid, 

on  the day  of then  next  following^  and  which 

will  be  in  the  year  of  our  Lord ,  and  do  and  shall  make 

all  and  every  such  payments  without  any  deduction  or  abate- 
ments whatsoever,  out  of  the  said  sum  of  £ or  the  in- 
terest thereof,  or  any  part  of  the  same  respectively,  for  or  in 
respect  of  any  taxes,  charges,  assessments,  or  other  impo- 
sitions  whatsoever,  which  now  are  or  at  any  time  or  times 
hereafter  shall  or  may  be  taxed,  charged,  assessed,  or  imposed 
either  upon  the  said  hereditaments  and  premises  hereby 
granted  and  released,  or  *'  eranted  and  demised,^'  or  '*  here- 
by assigned,*^  according  to  tne  nature  of  the  mortgage-deed, 

or  the  said  principal  sum  of  £ or  the  interest  thereof, 

or  upon  the  said  (mortgagee,)  his  heirs,  executors,  adminis- 
trators, or  assigns,  or  any  of  them,  for  or  in  respect  thereof, 
by  authority  of  parliament  or  otherwise  howsoever;  then 
and  from  thenceforth  these  presents,  and  every  covenant, 
clause,  article,  and  thing  herein  contained^  shall  cease,  deter- 
mine, and  become  absolutely  void  and  of  no  effect  whatso- 
ever, these  presents  or  any  thing  herein  contained  to  the 
contrary  thereof  in  anywise  notwithstanding*:  "And  he 
the  said  (mortgagee,)  his  heirs,  executors,  administrators,  or 

and  the  sum  of  /.  being  the  remainder  and  in  full  of  the  said  prin- 

cipal sum^of  — — /.  and  the  further  sum  of  L  for  six  months 

interest  thereupon  after  the  rate  aforesaid,  and  making  together  the  sum 

of 1.  on  the  -^—  day  of—,  which  will  be  in  the  year  of  our 

Lord ^,^nd  do  and  shall,  &c.  thbv,  &c. 

Or,  if  the  proviso  be  for  the  re-transfer  of  stock,  say  *'  do  and  shall  on 

or  before  the  •  day  of next  ensuing  the  day  of  the  date  of  these 

presents,  purchase  and  transfer,  or  cause  to  be  purchased  and  transferred, 
into  or  in  the  name  or  names  and  for  the  proper  use  and  benefit  of  the  said 
CfoortgageeJ^is  executors,  admipistrators,'or  assigns,  iti  the  proper  books 
kept  at  the  Bank  of  England  for  that  purpose,  the  principal  stock  or  suod 
of  1000/;  Consolidated  3?.  per  cent.  Bank  Annuities,  and  also  do  and  shall, 
in  the  mean  time  and  until  such  purchase  and  transfer  shall  be  well  and 
effectually  made  and  perfected,  well  and  truly  pay  or  cause  to  be  paid  unto 
the  said  (mortgagee J  his  executors,  administrators,  or  assigns,  such  sum 
and  sums  of  lawful  money  of  Great  Britain,  as  he  or  they  would  have  been 
entitled  to  receive  as  and  for  the  interest,  dividends,  and  annual  proceeds 
of  the  said  stock  or  sum  of  /.  Consolidated  3/.  per  cent.  Bank 

Annuities,  in  case  the  same  had  continued  in  his  or  their  name  or 
names,  for  his  and  their  use  and  benefit,  and  at  such  time  and  times,  and 
in  such  manner  as  the  said  interest,  dividends,  and  annual  proceeds  are 
from  time  to  time  usually  paid  or  payable,  then,  &c.'' 

*  By  the  Stat.  7  Geo.  S,  c.  SO,  a  mortgagee  is  compellable,  on  repayment 
of  his  principal,  interest,  and  costs,  to  reconvey  to  tne  mortgagor  and  dc. 
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assigns,  riiall  and  will,  at  any  time  after  such  full  pfiyment 

and  satisfaction  of  the  said  principal  sum  of  £ and 

interest  as  aforesaid,  upon  the  request  and  at  the  costs  and 
expence  of  the  said  (mortgc^or^)  his  heirs,  executors,  admi- 
nistrators, or  assigns,  reconvey  and  reassure  all  and  singular 
the  said  hereditaments  and  premises  hereby  granted  and 
released,  [or  granted  and  demised,  or  assigned,  as  the  cage  is,"] 
or  mentioned  and  intended  so  to  be,  with  their  and  every  of 
their  appurtenances,  for  all  his  and  their  estate  and  interest 
therein,  under  or  by  virtue  of  these  presents,  unto  and  to  the 
use  of  the  said  (mortgagor,)  his  heirs,  and  assigns,  [or  as  the 
case  iSf']  or  such  other  person  or  persons  and  in  such  manner 
as  the  said  (mortgagor,)  his  heirs,  or  assigns,  [or  as  the  case 
is,']  by  any  deed  or  writing  under  his  or  their  hand  and  seal  or 
respective  hands  and  seals,  shall  direct  or  appoint,  and  that 
free  and  clear  of  and  from  all  mesne,  intermediate,  and  other 
charges  and  incumbrances  whatsoever,  occasioned  or  know- 
ingly suffered  by  the  said  (mortgagee,)  his  heirs,  executors, 
administrators,  or  assigns,  or  any  other  person  or  persons  in 
anywise  entitled  from,  through,  under,  or  in  trust  for  him, 
them,  or  any  of  them,  so  that  for  the  making  of  any  such 
reconveyance  or  reassurance,  he  the  said  (mortgagee,)  his 
heirs,  executors,  administrators,  or  assigns,  be  not  required  or 
compellable  to  travel  or  go  from  his  or  their  then  place  or 
respective  places  of  abode/' 

Profciso  for  Redemption,  with  a  Power  of  Sale  of  Mortgaged 

Premises. 

Subject,  nevertheless,  to  the  proviso  hereinafter  con- 
tained for  redemption  of  the  same  hereditaments  and 
premises  and  to  tne  power  of  sale  thereof,  and  all  other 
powers,  declarations,  and  agreements  hereinafter  mentioned, 
expressed,  and  declared,  of  and  concerning  the  same,  (that  is 
to  say,) 

Pbovided  always,  and  these  presents  are  made  and  ex- 
ecuted upon  this  condition,  that  if  the  said  (mortgagor,)  his 
heirs,  executors,  or  administrators,  do  and  shall  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  (mortgagee,)  his 

heirs,  executors,  administrators,  or  assigns,  on  the day 

of now  next  ensuing,  the  said  sum  of  £- of  lawful 

money  of  Great  Britain,  with  lawAil  interest  for  the  same,  of 
like  lawful  money,  without  any  deduction  or  abatement  there- 

ItTcr  up  the  title-deeds:  theaboTe  words,  within  inverted  commas,  are 
Uiereibre,  though  frecjuently  used  in  modern  practice,  exabundanti  cauleld, 
not  absolutely  essential,  but  may  be  wholly  omitted  at  tjie  discretion  of 
the  draughtsman. 
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out  or  ther^romi  on  account  of  any  taxes,  ratesi  charges,  assess- 
ments, or  other  impositions  or  outgoings  whatsoever,  which 
now  are  or  hereafter  shall  or  may  be  taxed,  rated,  charged, 
assessed,  or  imposed,  by  authority  of  parliament  or  other- 
wise howsoever,  either  upon  the  said  hereditaments  and  pre- 
mises hereby  granted,  released,  and  conveyed*  or  intended 
so  to  be,  or  any  part  or  parts  thereof,  or  upon  the  said  (mort- 
gagee,)  his  heirs,  executors,  administrators,  or  assigns,  in  re- 
spect thereof,  or  for  or  in  respect  of  the  said  sum  of  £ 

and  the  interest -thereof:  Then  and  immediately  after  such 
payment,  the  said  {mortgagee,)  his  heifs  or  assigns  shall  and 
will  at  the  request,  and  only  proper  costs  and  charges  in  all 
things  of  the  said  (mortgagor,)  his  heirs  or  assigns,  grant  and 
reconvey  the  same  hereditaments  and  premises  unto  and  to 
the  use  of  the  said  (mortgagor,)  his  heirs  or  assigns,  or  to 
such  other  person  or  persons  as  he  or  they  shall  direct  or 
appoint,  free  from  all  incumbrances,  to  be  made,  done,  or 
committed  by  the  said  (mortgagee,)  his  heirs,  executors,  or 
administrators,  in  the  mean  time ;  [and  thereupon  alsof  deliver 
up  to  be  forthwith  cancelled,  one  bond,!};  bearing  even  date 
with  these  presents,  and  made  and  eiven  by  the  said  (mortga- 

gor)  unto  the  said  (mortgagee)  in  tne  pensJ  sum  of  £ 

conditioned  for  the  payment  of  the  said  sum  of  £ 

and  the  lawful  interest  thereof,  on  the  said day  of 

now  next  ensuing,  without  any  deduction  whatsoever 

thereout,  the  said  bond  and  these  presents  being  securities  for 
the  same  sum  of  money.]  But  in  case  default  shall  hap- 
pen to  be  made  in  payment  of  the  said  sum  of  £ prin- 
cipal money  and  interest,  or  any  part  thereof  contrary  to  the 
proviso  hereinbefore  contained  for  payment  of  the  same. 
Then  it  is  hereby  covenanted,  declared,  and  agreed,  by  and  be- 
tween the  said  parties  hereto,  and  in  particular  by  and  on  the 
part  of  the  said  (mortgagor)  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  that  it  is  their  true  intent  and 
meaning,  and  the  true  intent  and  meaning  of  these  presents, 
that  it  shall  and  may  be  lawful  to  and  for  the  &aid  (mortgagee) 
his  heirs,  executors,  administrators,  or  assigns,^  at  any  time 
or  times  thereafter,  and  after  the  expiration  of  six  calendar 
months  notice,  given  in  writing  by  him  the  said  {mortgagee,) 
his  heirs,  executors,  administrators,  or  assigns,  unto  the  said 
{mortgagor)  his  I\eirs  or  assigns,  to  pay  off  and  discharge  the 
said  principal  sum  of  £ and  interest;  of  his  and  their  own 

*  If  it  is  a  mortgage  by  demise,  use  the  wrords,  hereby  granted  and  eternised. 
■    f  If  a  bond  has  been  taken  as  a  collateral  security. 

X  Or  (the  said  hereinbefore  in  part  recited  bond,)  if  the  fact  is  so. 
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proper  authority,  and  without  any  further  consent  or  concur* 
rence  of  the  said  (mortgagor,)  or  his  heirs  or  assigns^*  to  make, 
sell,  and  absolutely  dispose  of  the  said  hereditaments  and  pre- 
mises, hereby  granted  and  released,  conveyed  and  assured,Hf-  or 
intended  so  to  be,  or  of  a  competent  part  thereof,  in  and  by 
such  and  so  many  lots  and  divisions,  and  either  by  public 
auction  or  private  contract,  or  partly  by  pubUc  auction  or 
private  contract,  as  the  said  {mortgagee,)  his  heirs,  eicecutors, 
administrators,  or  assigns,  shall  think  proper  for  producing 
the  most  monies  for  the  same,  with  free  liberty,  if  th^  pur- 
chase-monies bid  or  offered  for  the  same  hereclitaments  and 
premises  shall  not  be  sufficient  to  pay  the  said  sum  of 
£ so  lent  and  advanced,  and  the  lawful  interest  there- 
of, and  (if  the  said  (mortgagee,)  his  heirs,  executors,  adminis- 
trators, or  assigns,  shall  think  fit,)  to  buy  in  all  or  any  part 
of  the  said  hereditaments  and  premises,  with  the  appur- 
tenances, and  to  resell  the  same  at  any  future  auction  or  by 
private  contract,  without  being  liable  to  answer  for  any  loss 
or  diminution  in  price  by  such  resale,  and  also  to  convey  and 
assure  the  same  several  hereditaments  and  pi'emises,  when 
sold,  unto  the  person  or  persons,  who  shall  agree  to  become 
the  purchaser  or  purchasers  thereof,  or  unto  such  other 
person  or  persons,  as  such  purchaser  or  purchasers  respec^ 
tively  shall  direct  or  appoint;  and  further  that  it  shall  and 
may  be  lawful  to  and  for  the  said  (mortgagee,)  his  heirs, 
executors,  administrators,  or  assigns,  by,  with,  and  out  of  the 
monies  to  arise  by  such  sale  or  sales  as  aforesaid,  in  the  first 
place  to  retain  and  pay  the  costs,  charges,  and  expenses  of 
and  attending  the  preparing  for,  effectmg,  and  completing 
such  sale  or  sales,  or  in  anywise  incident  or  relating  thereto, 
and  afterwards  and  in  the  next  place,  to  retain  and  pay  to 
himself,  his  executors,  administrators,  or  assigns,  the  said 

sum  of  £ and  all  interest  then  due  in  respect  thereof, 

and  after  payment  of  all  such  costs,  charges,  and  expenses 
as  aforesaid,  and  such  principal  sum  and  interest  as  aforesaid, 
then  he  the  said  (mortgagee,)  his  heirs,  executors,  adminis- 
trators, or  assigns,  shall  and  will  well  and  truly,  .and  without 
any  wOfuI  default  or  delay,  pay  the  residue  or  overplus  (if 
any)  of  the  monies  which  shall  remain  in  his  or  their  hands^ 
imapplied  and  not  applicable  to  any  of  the  purposes  afore- 
said, unto  the  said  (mortgagor,)  his  heirs,  executors,  or  ad- 

*  Notwithstanding  these  words,  it  seems  from  the  case  of  Lewis  v. 
Loxham,  1  Mermaids  R^,  179,  that  the  mortgagee  cannot,  without  the 
concarrence  of  the  mortgagor,  maae  out  a  good  title  to  a  purchaser,  on 
account  of  the  resulting  interest  vested  in  the  latter. 

t  Or  if  by  demise,  her^  gnmtedf  bargained,  sold,  and  demised. 
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miniatrators,  to  and  for  his  and  their  own  proper  use  and 
benefit,  and  also  shall  and  will  thereupon  tortnwith,  at  the 
costs  and  charges  of  the  said  (mortgagee^)  his  heirs  or  assigns, 
convey  and  assure  such  of  the  said  hereditaments  and  premises 
as  shall  remain  unsold  and  undisposed  of,  unto  and  to  the  use 
of  the  said  (mortgagor,)  his  heirs  or  assigns,  or  unto  such 
other  person  or  persons  as  he  or  they  shall  direct  or  appoint, 
free  from  all  incumbrances  made,  done,  committed,  or  occa- 
sioned by  the  said  (mortgagee^)  his  heirs,  executors,  adminis- 
trators, or  assigns  in  the  mean  time :  And  it  is  hereby 
further  covenanted,  declared,  atid  agreed  by  and  between  the 
said  parties  hereto,  that  in  case  of  the  sale  of  the  said 
hereditaments  and  premises  hereby  granted  and  released 
or  intended  so  to  be,  or  of  any  part  or  parts  thereof,  the 
person  or  persons  who  shall  become  the  purchaser  or 
purchasers  of  the  same  several  premises,  or  of  any  part  or 
parts  thereof  respectively,  and  who  shall  pay  unto  the  said 
(mortgagee,)  his  heirs,  executors,  administrators,  or  assigns, 
his,  her,  or  their  respective  purchase-monies,  shall  not  be 
obliged  to  see  to  the  application  of  the  same  monies  or  any 
part  thereof,  nor  be  answerable  or  accountable  for  the  appli- 
cation, misapplication,  or  nonapplication  of  such  monies  or 
of  any  part  or  parts  thereof  respectively,  and  that  the  receipt 
and  receipts  which  shall  be  given  by  the  said  {mortgagee,) 
his  heirs,  executors,  administrators,  or  assigns,  for  the  said 
purchase-monies  and  every  or  any  part  thereof,  shall  be  a 
good  and  sufficient  discharge  and  good  and  sufficient  dis- 
charges to  such  purchaser  and  purchasers,  for  the  sum  and 
sums  of  money,  which  in  such  receipt  and  receipts  shall  be 
expressed,  and  acknowledged  to  have  been  received,  and  that 
every  such  sale  and  contract  for  sale  which  shall  be  entered 
y  into,  and  every  conveyance  and  assurance  which  shall  be 
executed,  under  and  by  virtue  of  the  power  and  authority 
hereby  expressed  and  declared,  shall  be  binding  and  con- 
clusive on  the  said  {mortgagor,)  his  heirs,  executors,  and  ad- 
ministrators, and  on  all  and  every  other  person  and  persons 
whatsoever  claiming,  or  having  right  to  clajm,  the  same 
hereditaments  and  premises,  any  or  either  of  them  or  any 

Siart  or  parts  thereof,  by,  from,  through,  under,  or  in  trust 
or  him  or  them. 

On  a  further  Mortgage  by  Indorsement, 

To  ALL  TO  WHOM  these  presents  shall  come,  the  within- 
named  {mortgagor)  sendeth  greeting.  Whereas  the  within- 
named  {mortgagee)  hath  on  the  day  of  the  date  of  these 
presents,  lent  and  advanced  unto  the  within-named  {mortga^ 
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gor)  the  farther  sum  of  £ ,  the  receipt  whereof  the 

said  (mortgagor)  doth  hereby  admit  and  acknowledge,  and  in 
consideration  thereof  the  said  (mortgagor)  hath  entered  into 
one  bond  or  writing  obligatory  under  his  hand  and  seal, 
bearing  even  date  with  these  presents  to  the  said  (mortgagee,) 

in  the  penal  sum  of  £ ,  with  a  condition  thereunder 

written  fbr  making  void  the  same  upon  payment  unto  the  said 
(mortgagee^)  his  executors,  administrators^  or  assigns,  of  the 

fidl  sum  of  £- of  like  lawful  money,  with  interest  for 

the  same,  at  and  after  the  rate  of  £5  for  every  £100  by  the 

year,  on  the day  of now  next  ensuing,  as  in 

and  by  the  said  bond  or  writing  obli^tory  and  the  condition 
thereunder  written,  reference  being  thereunto  had  may  more  ^ 
fiilly  appear.     Now  know  ye  that  for  the  better  and  more 

effectimlly  securing  the  repayment  of  the  said  sum  of  £ 

and  interest  in  respect  thereof,  unto  the  said  (mortgagee,)  his 

executors,  administrators,  and  assigns,  on  the  said day 

of now  next  ensuing,  according  to  the  true  intent  and 

meaning  of  the  said  recited  bond  or  obligation,  he  the  said 
(mortgagor)  doth  hereby  for  himself,  his  heirs,  executors,  and 
administrators,  covenant,  promise,  declare,  and  agree  to  and 
with  the  said  {mortgagee,)  his  executors,  administrators,  and 
assigns,  that  all  and  singular  the  messuages,  lands,  tenements, 
and  hereditaments,  in  or  by  the  within-written  indenture*  of 
''demise  or  mortgage,  mentioned  to  be  granted,  bargained, 
sold,  and  demised,^  with  their  and  every  of  their  appurte- 
nances and  every  pafrt  and  parcel  thereof,  shall  stand  ctiarged 
and  chargeable  with,  and  renlain,  continue,  and  be  a  security 
onto  him  the  said  (mortgagee,)  his  executors,  administrators, 

and  assigns,  not  only  for  the  payment  of  the  sum  of  £ — 

within-mentioned,  but  also  for  the  payment  of  the  said  further 

sum  of  £ now  lent  and  advanced  as  aforesaid,  and  the 

interest  thereof;  and  that  the  said  messuages,  lands,  tene- 
ments, and  hereditaments,  or  any  of  them  or  any  part  or 
parcel  thereof,  shall  not  be  redeemed  or  redeemable  either  at 

law  or  in  equity,  until  not  only  the  said  sum  of  £ 

heretofore  lent  as  within*mentioned  and  the  interest  in  respect 

thereof,  but  also  the  said  further  sum  of  £ now  lent, 

and  the  interest  in  respect  thereof,  shall  be  fully  paid  and 
satisfied  unto  the  said  (mortgagee,)  his  executors,  adminis- 
trators, or  assigns,  according  to  the  true  intent  and  meaning 


*  If  it  is  a  mortgage  in  fee,  instead  of  the  words  within  inverted  com- 
mas, sa^  "  granted  and  released,  or  otherwise  conveyed  and  assured  unt« 
the  sdd  mortgagee,  his  heirs  and  assigns,  by  way  of  mortgage.'' 
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of  these  presents,  together  with  all  such  eosts,  charges, 
damages,  and  expenses,  which  the  said  (fnortgage€,)\m e^iecu- 
tors,  administrators,  or  assigns,  shall  or  may  sustain  or  be  in 
anywise  put  unto,  by  reason  of  any  default  in  the  payment 
thereof. 

To  Trustees  in  a  Settlement  made  ^pon  or  in  the  Contemplation 
of  a  Marriage^  where  the  chief  part  of  the  real  and  perwnal 
tikates  belong  to  the  Wife, 

unto,  the  said  {trustees  to  preserve^  ^c)  their  heirs  and 


assigns,  but  to  the  uses,  nevertheless,  upon  the  trusts, 
and  for  several  ends,  intents,  and  purposes,  and  under  sdid 
subject  to  the  provisoes,  limitations,  declarations,  and  agree- 
ments hereinafter  expressed  or  declared  of  or  concerning  the 
same,  (that  is  to  say)  to  the  use  of  the  said  («?t^e)  and 
her  heirs,  until  the  said  intended  marriage  shall  be  had  and 
solemnized ;  and  from  and  immediately  eiter  the  solemniza- 
tion thereof,  to  the  use  of  the  said  (trustees  for  a  term,); 
their  excjcutors,  administrators,  and  assigns,  for  and  during 
and  unto  the  f  All  end  and  term  of  ninety-nine  years,  to  be 
computed  fVom  the  day  of  the  solemnization  of  the  said 
intended   marriage,   and   from   thenceforth    next  ensuing, 
fully  to  be  complete  and  ended,  without  impeachment  of  or 
for  any  manner  of  waste ;  but  nevertheless  upon  the  trusts^ 
and  for  the  intents  and  purposes  hereinafter  expressed  and  de- 
clared of  and  concerning  the  said  term,  an  d  from  and  imme- 
diately after  the  end,  expiration,  or  other  sooner  determina- 
tion of  the  said  term  of  ninety-nine  years,  and  subject  thereto, 
and  to  the  trusts  thereof,  in  the  mean  time  to  the  use  of' 
the  said  (Jmsband)  and  his  assigns,  for  qnd  during  the  tpm  of 
his  natural  life,  without  impeachment  of  or  for  any  manner 
of  waste,  and  with  such  power  of  leasing  as  hereinafter  is 
mentioned  and  contained ;  AJij}  from  and  immediately  after  the 
decease  of  the  said  (husband,)  in  case  the  said  (wife)  shall 
happen  to  survive  him,  to  the  use  of  the  said  (wife)  and 
her  assigns  for  and  during  the  term  of  her  natural  life,  without 
impeachment  of  or  for  any  manner  of  waste,  and  also  with 
such  power  of  leasing,  and  other  powers  as  are  hereinafter 
mentioned  and  contained;  and  from  and  after  the  determina- 
tion of  the  said  several  estates  so  limited  to  the  said  (husband) 
and  (wife)  respectively  as  aforesaid,  to  the  use  of  the  said 
(trustees)  and  their  heirs,  during  the  natural  lives  of  the   said 
(husband)  and  (tmfe,)  and  the  life  of  the  longest  liver  of  them, 
upon  trust  to  preserve  the  contingent  remainders  hereinqfier 
limited,  from  being  defeated  of  destroyed,  and  for  that  purpose 
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to  make  entries,  and  bring  actions  as  occasion  shall  require ; 
BUT  nevertheless  to  permit  the  said  {hmband)  and  his  assigns 
daring  his  life,  and  after  his  decease,  the  said  (mfe)  and  her 
assigns,  daring  her  life,  (if  she  shall  survire  the  said  (husband^) 
to  receiye  and  take  the  rents,  issues,  and  profits  of  all  and 
singular  the  said  hereditaments  and  premises  hereby  granted 
and  released  or  intended  so  to  be,  and  eveiy  part  and  parcel 
thereof,  to  and  for  his,  her,  and  their  own  use  respectively ; 
AND  from  and  afier  the  several  deceases  of  them  the  said  (Jius^- 
bani)  and  {wife,)  and  the  decease  of  the  survivor  of  them,  to 
THE  USB  o/'otf  and  every  the  child  and  children  of  the  body  of 
the  said  (pife)  by  the  said  {husband)  to  be  begotten,  for  such 
etUOe  and  estates,  in  such  parts,  shares,  and  proportions, 
manner  and  form,  and  subject  to  such  conditions,  provisoes, 
restrictions,  and  limitations,  and  with  such  remainders  over, 
m  the  said  {husband  )  and  (jarife)  at  any  time  or  times  hereafter, 
dmng  their  joint  Uves,  b]^  any  deed  or  deeds,  instrument  or 
instnunents  in  writing  with  or  without  power  of  revocation, 
to  be  sealed  and  delivered  by  them  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses,  or  as  the  said 
(wife)  alone,  in  case  she  shall  survive  the  said  (husband,)  by  any 
deed  or  deeds,  instrument  or  instrumients  in  writing  to  be  by 
ber  sealed  aqd  delivered  in  the  presence  of  and  attested  by 
the  like  number  of  witnesses,  or  by  her  last  will  and  testament 
in  writing,  or  any  writing  purporting  to  be  her  last  will  and 
testament,  to  be  signed  and  published  by  her  in  the  presence 
of  and  to  be  attested  by  three  or  more  credible  witnesses, 
AaU  limit,  direct,  or  appoint ;  and  in  default  of  such  limita- 
tion, direction,  or  appointment,  and  in  the  mean  time  and 
until  such  direction,  limitation,  or  appointment  shall  be  made, 
and  also  subject  to  any  such  direction,  limitation,  or  appoint- 
ment where  the  same  shall  happen  not  to  be  a  complete  and 
entire  appointment  of  the  whole  estate  and  interest,  of  and 
in  all  and  singular  the  hereditaments  and  premises  hereby 
granted  and  released,  or  intended  so  to  be,  to  thb  usei  ^ 
all  and  every  the  child  atid  chUdreu  of  the  body  of  the  said 
(wif e)hy  die  said  (husband)  to  be  begotten,  equally  to  be  divi- 
ded between  or  amongst  them,  if  more  than  (M»e,  share  and 
and  share  alike,  apd  they  to  take  as  ^tenants  in  common,  and 
of  the  several  and  respective  heirs  of  the  body  and  bodies  pf 
all  and  every  such  child  and  children  lawfully  issuing ;  and 
if  there  shall  be  a  failure  of  issue  of  any  such  child  or  children^ 
then  as  to  the  part  or  share,  parts  or  shares  of  such  child  or 
children  whose  issue  shall  so  fail,  to  the  use  of  the  remain^ 
ingand  other  cAt/tfren  equally  to  be  divided  between  or  among 
them,  if  more  than  one,  sh^e  and  share  alike,  and  they  to 
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take  as  tenants  in  common^  and  to  j;he  use  of  the  several  arid 
respective  heirs  of  his,  her,  or  their  body  and  bodies  lawfully 
issuing ;  and  in  case  there  shall  be  a  failure  of  issue  of  all 
such  children  but  one,  or  if  there  shall  be  but  one  such  chUd^ 
then  TO  THE  USE  of  such  remaining  or  only  child,  and  of  the 
heirs  of  his  or  her  ^^Mfy  lawfully  issuing;  and  for  default  of 
such  issue,  then  as  to  one  undivided  moiety  or  half-part  (the 
whole  into  two  equal  parts  to  be  divided)  of  and  in  the  said 
hereditaments  and  premises  hereby  granted  and  released  or 
intended  so  to  be,  and  the  appurtenances  thereunto  belonging, 
TO  THE  USE  o{  such  pcTson  and  persons,  and  for  such  estate 
and  estates,  upon  such  trusts,  and  for  such  intents  and  pur- 
poses, and  subject  to  such  charges,  annuities,  rent-charges, 
sums  of  money,  provisoes,  conditions,  and  limitations,  and 
with  such  remainders  over,  as  the  said  (wife,)  whether  covert 
or  sole,  at  any  time  or  times  hereafter  during  her  life,  by  any 
deed  or  instrument  in  writing  with  or  without  power  of 
revocation,  to  be  sealed  and  delivered  by  her,  in  the  presence 
of  and  attested  by  two  or  more  credible  witnesses,  or  by  her 
last  will  and  testament  in  writing,  or  any  writing  purporting 
to  be  her  last  will  and  testament,  to  be  signed  and  published 
by  her  in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses,  shall,  notwithstanding  her  coverture  and  as 
if  she  were  sole  and  unmarried,  limit,  direct,  or  appoitit^  aki> 
in  default  of  such  limitation,  direction,  or  appointment,  and 
in  the  mean  time  and  until  such  limitation,  direction,  or 
appointment  shall  be  made,  and  also  subject  to  any  such 
limitation,  direction,  or  appointment,  where  the  same  shall 
not  happen  to  be  a  complete  and  entire  appointment  of  the 
.  whole  estate  and  interest  of  and  in  all  and  singular  the  said 
premises  hereby  relieased  or  idtended  so  to  be,  to  the  use 
and  BEHOOF  of  Me  said  (wife,)  her  heirs  and  assigns  for  ever. 
And  as  to,  for,  and  concerning  the  other  undivided  moiety  or 
half-part  of  the  said  premises  hereby  released  or  intended  so 
to  be,  and  of  the  appurtenances,  from  and  after  the  decease 
of  the  survivor  of  them  the  said  (husband)  and  (wife,)  and 
from  and  after  the  failure  of  such  issue  as  aforesaid,  to  the 
USE  and  behoof  of  the  right  heirs  of  the  said  (husband)  for 
ever.  And  as  to,  for,  and  concerning  the  said  term  of  ninety^ 
mit€  yeor^  hereinbefore  limited  in  use  to  the  said  (trustees,) 
their  executors,  administrators,  and  assigns  as  aforesaid,  it 
IS  HEREBY  DECLARED  that  the  said  term  is  so  limited  to  ihem 
upon  the  trusts,  ^nd  for  the  intents  and  purposes  hereinafter 
mentioned  and  declared  of  and  concerning  the  same ;  (that  is 
to  say)  upov  trust  that  they  the  said  (trustees)  and  the 
Bunriyor  of  them^  and  the  executors,  administrators^'  and 
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assigns  of  Bach  survivor,  do  and  $hdU,  yearly  and  every  year, 
during  the  joint  lives  of  the  said  (husband)  and  (uife,)  as  well 
by  and  out  of  the  rents,  issues,  and  profits  of  the  said  here* 
ditaments  and  premises  comprised  in  the  said  term  of  ninety- 
nine  years,  or  by  mortgage,  sale,  or  demise  thereof,  or  any 
part  thereof,  for  all  or  any  part  of  the  said  term ;  [as  by» 
with,  and  out  of  the  rents,  issues,  and  profits  of  the 
leasehold  estates  hereinafter  by  these  presents  assigned, 
and  also  by,  with,  and  out  of  the  aividends  and  in- 
terests   of  the   capital  sum  of  £ ,  three   per  cent. 

Consolidated  Bank  Annuities  herein^ifter  mentioned,*]  levy 

and  raise  the  annual   sum  of  £ of  lawful  money 

of  Great  Britain,  and  do  and  shall  pay  and  apply  the  same 
by  half  yearly  payments,  at  the  two  most  usual  feasts  or  days 
of  payment  in  the  year,  {that  is  to  say)  on  the  25th  day  of 
December,  and  the  24th  day  of  June,  in  each  year,  by  even 
aad  equal  proportions,  free  and  clear  of  and  from,  ana  with- 
out any  deduction  or  abatement  whatsoever  to  be  made 
thereout  or  out  of  any  part  thereof,  for  or  in  respect  of  any 
taxes,  charges,  rates,  assessments,  or  impositions,  or  any  cause, 
matter,  or  thing  whatsoever,  to  such  person  and  persons  only 
and  for  such  uses;  intents,  and  purposes  only,  as  the  said 
{wife)  notwithstanding  her  coverture,  and  as  if  she  were  sole 
and  unmarried,  shall  from  time  to  time,  by  any  writing  or 
writings  signed  by  her  with  her  own  hand,  direct  or  ap- 
point; aud  m  default  of  such  last  mentioned  direction  or  ap- 
pointment, and  in  the  mean  time,  and  from  time  to  time  until 
she  the  said  (wife)  shall  make  any  such  direction  or  appoint- 
ment, do  and  snail  pay  the  said  annual  sum  of  £— or  so 

much  thereof  concerning  which  she  shall  make  no  such  di- 
rection or  appointment  mto  the  proper  hands  of  her  the  said 
(fxife,)  for  her  sole  and  separate  use  and  benefit,  exclusive  "of 
the  said  (husband,)  who  is  not  to  intermeddle  therewith, 
nor  is  the  same  to  be  subject  to  his  controul,  debts,  contracts, 
or  engagements,  and  the  receipts  and  discharges  of  the  said 
{wife)  and  of  such  person  and  persons  as  she  shall  from  time 
to  time  direct  or  appoint  to  receive  all  or  any  part  of  the  said 

annual  sum  of  £—■ shall,  notwithstanding  her  coverture, 

be  from  time  to  time  good  and  effectual  releases  and  discharges 
to  the  said  last  named  trustees,  their  executors,  administra- 
tors, and  assigns^  for  so  much  money  as  in  such  receipts 
shall  be  expressed  to  be  received ;  the  first  payment  of  the 
said  annual  sum  of  £ to  be  made  on  the day  of 

*  The  words  within  brackets  are  necessary  where  the  settlement  contains 
leasehold. and  funded  property  and  which  must  be  separatel;^  settled,  vide 
p.  150,  151,  152  irifra:  it  not,  the  above  words  must  be  omitt<rd. 
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next  ensuing  the  dhite  of  these  presents ;  And  from 


and  aft«r  payment,  satisfiaction,  and  discharge,  of  the  said 

annual  sum  of  £ to  the  said  {wife)  as  aforesaid ;  Upon 

TKUST  that  they  the  said  {trustees)  and  the  survivor  of  them, 
and  the  executors,  administrators,  and  assies  of  such  sur- 
vivor, do  and  shall  permit  and  suffer  the  daid  {huAand)  from 
time  to  time,  during  his  natural  life,  to  receive -and  take  the 
residue  and  overplus  of  the  rents,  issues,  and  profits,  of  all 
and  singular  the  said  premises,  comprized  in  the  said  term  or 
estate  of  ninety-nine  years,  to  and  for  his  own  use ;  Pro- 
vided ALWAYS  that  immediately  after  the  decease  of  either 
of  them  the  said  {husband)  and  {wife),  and  after  payment  of 

all  arrears  of  the  said  annual  sum  of  £ and  when  all 

and  every  the  trusts  hereby  declared  as  aforesaid,  of  and  con- 
cerning the  said  term  of  ninety-nine  years,  shall  in  all  things 
be  fully  performed  and  satisfied,  or  by  any'  other  ways  or 
means  be  discharged,  or  become  incapable  of  being  per- 
formed according  to  the  true  intent  and  meaning  of  these 
presents,  and  when  the  said  {trustees)  and  each  of  them  and 
the  executors,  administrators,  and  assigns  of  them  and  each 
of  them  shall  be  fully  reimbursed  and  satisfied,  all  costs, 
charges,  and  expenses,  occasioned  by  or  relating  to  the 
trusts  of  the  said  term  of  ninety-nine  years,  then  and  from 
thenceforth  the  said  term  of  ninety*nine  yWs,  of  and  in  the 
said  hereditaments  and  premises  therein  comprised,  or  so 
much  thereof  as  shall  remain  unsold  or  undisposed  of  for 
the  purposes  aforesaid,  shall  cease,  determine,  and  be  utterly 
void,  to  all  intents  and  purposes  whatsoever,  anything  here* 
inbefore  contained  to  the  contrary  thereof  in  anywise  not- 
withstanding. 

If  leasehold  premises  are  also  to  be  included 
io  the  settlement,  proceed  here  to  recipe  the 
leases,  and  how  the  same  became  ve&ted  in  hus- 
band or  wife,  in  the  same  manner  as  set  forth  in 
the  chapter  relating  to  Assignments  in  Book  IL 
infra,  and  then  add  a  further  witnessing  part  in 
manner  following : — 

Now     THIS     INDENTURE     ALSO     WITNESSETH     that    in 

further  pursuance  of  the  said  agreement  made  and  entered 
into  by  the  said  (husband)  and  (wife)  upon  the  treaty^  for  the 
said  intended  marriage  as  aforesaid,  and  for  the  considera- 
tions aforesaid,  and  in  consideration  of  the  sum  of  lOi.  of 
lawful  money  of  Great  Britain  to  the  said  {wtfe)  in  hand  paid 
by  the  said  {trustees for  the  term,)  on  or  before  the  sealing  and 
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delivery  of  these  presenta^  the  receipt  whereof 'is  hereby  ac- 
knowledged, she  the  said  (wife)  with  the  consent  and  ap- 
probation of  the  said  (husband,)  (testified  as  aforesaid,)  bath 
granted,  bargained,  sold,  assigned,  transferred,  and  set  over, 
AND  by  these  presents  doth  grant,  bargain,  seU,  assign, 
transfer,  and  set  over,  unto  the  said  (trustees,)  their  executors, 
administrators,  and  assigns.  All,  &c.  (here  describing  the  pre- 
mises) and  all  houses,  outhouses,  edifices,  buildings,  bams, 
stableSy  courts,  areas,  gardens,  yards,  back-sides,  ways,  paths, 
passageei,  waters,  watercourses,  drains,  sinks,  sewers,  gutters, 
lights,  easements,  liberties,  privileges,  profits,  commodities, 
advantages^  and  appurtenances  whatsoever,  to  the  said 
leasehold  messuages,  lands,  and  tenements,  hereby  assigned 
or  intended  so  to  be,  belonging  or  in  any-wise  appertaining,  or 
with  the  same  or  any  of  them  held,  used,  occupied  or  enjoyed, 
or  accepted,  reputed,  deemed,  taken,  or  known  as  part, 
parcel,  or  member  of  the  same  or  any  of  them,  and  all  the 
estate,  right,  title,  interest,  term  and  terms  of  years,  now  to 
come  and  unexpired,  benefit,  property,  claim  and  demand 
whatsoever,  both  at  law  and  in  equity  of  her  the  said  (wife,) 
of,  in,  and  to  the  same,  and  every  part  and  parcel  thereof;  to 
HAVB  AND  TO  HOLD  the  Said  messuages,  lands,  and  tene- 
ments, and  all  and  singular  other  the  premises  hereby  grant- 
ed, bargained,  sold,  and  assigned,  or  mentioned,  and  in- 
tended so  to  be,  with  their  and  every  of  their  appurtenances, 
unto  the  said  (trustees,)  their  executors,  administrators,  and 
assigns,  from  henceforth  for  and  during  all  the  rest,  residue, 
and  remainder,  of  the  said  term  or  terms  of  years  therein 
respectively  to  come  and  unexpired ;  subject  to  the  payment 
of  the  yearly  rent,  [or  the  yearly  rents,]  and  to  the  performance 
of  the  covenants,  clauses,  and  agreements,  in  and  by  the  said 
in  part  recited  indenture  of  lease^  \pr  several  in  part  recited 
inaentures  of  lease]  mentioned,  reserved,  and  contained,-  and 
on  the  part  of  the  lessee,  \or  lessees,]  his  \or  their]  under- 
tenants and  assigns  to  be  paid,  done,  observed,  and  per- 
formed; But,  nevertheless,  upon  thb  trusts  and  for  the 
ends,  intents,  and  purposes,  hereinafter  mentioned  or  other- 
wise expressed  and  declared  of  and  concerning  the  same. 

If  money  in  the  Public  Funds,  part  of  the  intended 
wife's  fortune,  is  to  be  settled  in  the  same  manner, 
recite : — 

And  whereas  the  said  (mfe)  in  further  performance  of 
the  said  hereinbefore  mentioned  agreement  between  her  and 
the  said  (husband,)  hath,  with  the  consent  and  approbation 
of  the  said  (husband,)  (testified  as  aforesaid,)  transferred  in 
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the  books  kept  at  the  Bank  of  England  for  that  purpose,  unto 

the  said  (trustees)  the  capital  sum  of  £ ,  three  per 

cent.  Consolidated  Bank  Annuities/^hich  she  the  said  (wifey 
wis  possessed  of,  or  entitled  to,  on  or  previous  to  the  date  of 
these  presents, — 

and  then  proceed  to  declare  the  trusts  as  to 
the  leaseholds  and  Stock  in  the  Funds  in  the  fol- 

m 

lowing  manner : — 

Now  IT  IS  HEREBY  COVENANTED,  CONCLUDED,  DE- 
CLARED, AND  AGREED  by  and  between  the  said  parties  to 
these  presents,  that  the  said  {trtistees)  and  the  survivor  x>f 
them,  and  the  executors,  administrators,  and  assigns  of  such 
survivor,  shall  stand  possessed  of  and  interested  in  the  said  sum 

of£ ,  three  per  cent.  Consolidated  Bank  Annuities^  and 

the  interest  and  dividends  thereof  from  henceforth  to  become 
due  and  payable,  and  also  of  and  in  all  and  nngiilar  the  said 
leasehold  premises  hereby  assigned  or  intended  so  to  be,  and 
every  of  them,  and  the  rents,  issues,  and  profits  of  the  same 
and  every  part  thereof  respectively;  upon  the  trusts  and 
for  the  intents  and  purposes  following,  (that  is  ta  say)  in 
TRUST  for  the  said  {wije,)  her  executors  and  administrators, 
until  the  said  intended  marriage  shall  be  had,  and  from  and 
after  the  solemnization  thereof,  upon  trust  that  they  the 
said  (trustees)  and  the  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  do  and  shall^  as  well  by,  with, 
and  out  of  the  interest,  dividends,  and  produce  of  the  said^um 

of  £ ,  three  per  cent.  Consolidated  Bank  Annuities,  as 

the  rents,  issues,  and  profits  of  the  said  leasehold  premises, 
and  of  the  said  freehold  hereditaments  and  premises,  during 
the  joint  lives  of  the  said  (husband)  and  (mfe,)  pay  the  said 

hereinbefore  mentioned  yearly  sum  of  £ ^,  clear  of  all 

taxes  and  deductions  whatsoever  as  aforesaid,  and  at  the  times 
and  in  the  manner  hereinbefore  mentioned  and  appointed 
for  the  payment  thereof,  to  such  person  or  persons,  and  for 
such  uses,  intents,  and  purposes  only,  as  the  said  (wife,) 
notwithstanding  her  coverture,  and  as  if  she  were  sole  and 
unmarried,  shall,  from  time  to  time  by  any  writing  or  writings 
signed  by  her  with  her  own  hand,  direct  or  appoint ;  and  in 
default  of  such  direction  or  appointment,  do  and  shall  pay 
the  said  annual  sum  of  £ ^ — ,  or  so  much  thereof  con- 
cerning which  she  shall  make  no  such  direction  or  appoint- 
ment, into  the  proper  hands  of  her  the  ssud  (wife^  for  her 
sole  and  separate  use  and  benefit,  exclusive  of  the  said 
(husband,)  and  the  same  is  not '  to  be  subject  to  the  debts, 
eohtrou),  disposal,  forfeitures,  or  engagements  of  the  said 
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{kiubamd,)  and  the  receipts  of  the  said  iwtfe,)  and  of  snch 
persons  as  she  shall  from  time  to  time  appoint  to  receiye  the 
same,  shall,  notwitbstaii^ng  her  coyertnre,  be  good  and 
eftctnal  discharges  as  aforesaid ;  and  do  and  shall  pay  to 
or  permit  or  empower  the  said  (hfuAand)  and  his  assigns,  to 
recehe  and  take  the  rest  and  residue  of  the  interest,  divi* 

dends,  and  annual  produce  of  the  said  sum  of  £ , 

three  per  cenk  Consolidated  Bank  Annuities,  and  every  part 
thereof  respectively,  for  and  during  the  term  of  his  natural 
life,  to  and  for  his  and  their  own  use;  and  also  do  and 
shflJl  permit  him  the  said  (husband)  and  his  assigns,  to  receiye 
and  taike  the  residue  ^  the  rents,  issues,  and  profits  of  the  said 
kttsAold  premises  and  eveiy  part  thereof,  to  and  for  his  and 
their  own  use,  for  and  during  so  many  years  of  the  said 
teim  or  terms  of  years  therein,  as  he  the  said  (huAand)  shall 
happen  to  live ;  and  from  and  immediately  after  the  decease 
of  tiie  said  {hisband,)  in  case  the  said  (wife)  shall  happen  to 
survive  him,  do  and  shall  pay  to,  or  authorize  and  empower 
Ae  said  (wife)  and  her  assigns,  to  receive  and  take  the  interest, 
dividends,  annual  profits  and  proceeds  of  the  said  sum  of 

£ ,  three  per  cent.  Consolidated  Bank  Annuities,  and 

every  part  thereof  respectively,  for  and  during  the  term  of  ktr 
natural  life^  to  and  for  her  and  their  own  use  and  benefit ; 
AND  also  do  and  shall  permit  the  said  (wife)  and  her  assigns, 
to  have,  hold,  possess,  and  etgou,  and  to  receive  and  take  the 
rents,  issues,  and  profits  of  all  and  singular  the  said  leasehold 
premises,  with  the  appurtenances,  to  and  for  her  and  their  own 
use,  for  and  during  so  many  years  of  the  said  term  or  terms 
of  years  therein,  as  she  the  said  (wife)  shall  happen  to  live : 
AND  from  and  qfier  the  decease  of  t lie  survivor  of  them  the  said 
(husband)  and  (wife,)  that  they  the  said  (tnutets)  and  the 
survivor  of  them,  and  the  executors,  administrators,  and 
assigns  of  such  survivor,  do  and  diall  stand  and  be  possessed 

of,   and  interested  in  the  said  sum  of  £ ,  three  per 

cent.  Consolidated  Batdc  Annuities,  and  every  part  thereof; 
and  also  of  and  in  all  and  singular  the  said  leasehold  pre- 
mtset  with  the  appurtenances,  in  trust  for  all  and  every 
the  child  and  children  of  the  body  of  the  said  (wife,)  by  the 
said  (huAand)  to  be  begotten,  in  such  parts,  shares,  and 

Eioportions,  manner  aud  form,  and  to  be  assigned  to  him, 
er,  or  them  respectively,  at  such  ages,  days,  and  titnes,  and 
sul^ect  to  such  provisoes,  conditions,  restrictions,  and  limi- 
tations over,  (such  limitations  over  to  be  for  the  benefit  of 
some  or  one  of  the  said  children,)  as  the  said  (husband)  and 
(w^e,)  at  any  time  or  times  during  their  joint  lives,  by  any 
deed  or  deedfs,  with  or  without  power  of  revocation,  to  be 
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sealed  and  delivered  by  them  in  the  preftance  of,  and  to  be 
attested  by  two  or  more  credible  witaessea^  or  at  the  said  ^ 
(wife)  alone,  in  case  she  shall  survj/g^  the  said  (husband,)  by 
any  deed  or  deeds,  writing  or  writings  to  be  sealed  and 
delivered  in  the  presence  of,  and  to  be  attested  by  two  or 
more  credible  witnesses,  or  by  her  last  will  and  testament  in 
writing,  to  be  signed  and  published  by  her  in  the  presence  of 
and  to  be  attested  by  three  or  more  credible  witnesses,  shall 
limit,  direct,  or  appoint;  and  in  default  of  such  limitation, 
direction,  o^  appointment,  do  and  shall  pay  and  offfiy  the 
interest,  dividend,  annmxl  profits^  and  proceeds  of  the  said  Bam 

of  £ ,  three  per  cent.  Consolidated  Mnk  Annuities^ 

and  every  part  thereof,  and  also  all  the  rents,  issues,  andpro^s 
of  all  ana  singular  the  said  leasehold  premises  hereby  assigned, 
with  the  appurtenances,  to  and  amongst  all  and  every  the 
child  and  chUdren  of  the  body  of  the  said  (wife,)  by  the  said 
{husband)  to  be  begotten,  equally  to  be  divided  between  or 
amon^  them,  (if  more  than  one)  share  and  share  alike,  to  and 
for  his,  her,  and  their  own  use  respectively,  until  such  of 
the  said  children  as  shall  be  a  son  or  sons,  shall  attain 
his  or  their  age  or  respective  ages  of  twenty-one  years,  or 
shall  die  under  that  age,  without  issue  of  his  or  their 
body  or  bodies  lawfully  begotten,  and  until  such  of  the 
said  children  as  shall  oe  a  daughter*  or  daughters,  shall 
attain  her  or  their  age  dr  respective  ages  of  twenty-one 
years,  or  shall  marry,  or  shall  die  unmarried  under  that 
age,  without  issue  of  her  or  their  body  or  bodies  law- 
fully begotten,  which  shall  first  happen;  and  in  case  any 
such  child  or  children,  being  a  son  or  sons,  shall  attain 
his  or  their  age  or  respective  ages  of  twenty-one  years,  or 
being  a  daughter  or  daughters,  shall  attain  her  or  their  age 
or  respective  ages  of  twenty-one  years,  or  shall  marry,  that 
then  the  HzXAifrueUes)  and  the  survivor  of  them,  his  executors, 
administrators,  and  assigns,  do  and  shall,  in  deiault  of  any  such 
direction  or  appointment  as  is  last  mentioned,  assign,  transfer, 
and  make  over  the  said  sum  of  £  three  ner  cent  Con- 

solidated Bank  Annuities  and  every  part  thereot,  and  also  the 
said  leasehold  premises,  with  the  appurtenances,  for  the  re* 
sidue  of  the  term  or  terms  of  years  that  shall  be- therein  then 
to  come,  to  and  amongst  all  and  every  such  son  and  sons  so 
attaining  the  age  of  twenty-one  years,  and  such  daughter 
and  daughters  so  attaining  the  age  of  twenty-one  years,  or 
marrying  as  aforesaid,  equally  to  be  divided  between  or 
among  them,  (if  more  than  one)  share  and  share  alike-,  and 
they  to  takeas  tenants  in  common,  and  to  their  several  and 
respective  executors  and  administrators ;  But  in  case  there 
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shall  not  be  any  child  or  children  of  the  aaid  {wife)  by  the 
and  (kutband)  begotten,  or  there  being  one  or  more,  such 
child  or  children,  if  all  of  them  shall  die  before  any  of  them, 
being  a  son  or  sons,  shall  attain  his  or  their  age  or  respective 
ages  of  twenty*one  years,  without  leaving  any  issue  of  his 
or  their  body  or  bodies  lawfully  begotten,  or  being  a  daugh* 
ter  or  daughters,  before  any  of  them  shall  attain  the  age  of 
twenty-one  years,  or  shall  marry,  without  leaving  any  issue 
of  her  or  their  body  or  bodies  lawfully  begotten,  that  then 
the  said  last  named  trustees,  and  the  sunnyor  of  them,  his 
executors,  administrators,  and  assigns,  do  and  shall,  after  the 
decease  of  the  survivor  of  them  the  said  (kutband)  and  {wife), 
and  after  failure  of  such  issue  of  their  bodies  to  be  begotten 
as  aforesaid,  stand  possessed  of  and  interested  in  one  undi- 
vided* moie^  or  half  part  of  the  said  sum  of  X*-  ■  three 
per  cent.  Consolidated  jBank  Annuities  and  eveiypart  thereof, 
and  also  of  one  moiety  of  the  said  leasehold  premises,  with 
the  appurtenances,  for  the  term  or  terms  of  years,  that  shall 
be  therein  then  to  come,  mwn  such  trusts^  far  such  inienis,  and 
purposesj  and  subject  to  such  powers,  provisoes,  conditions,  de* 
clarations,  and  appointments,  as  the  said  (m/e)  whether  covert 
or  sole  by  any  deed  or  instrument  in  writing,  with  or  without 
power  or  revocation,  to  be  sealed  and  delivered  by  her  in  the 
presence  of  two  or  more  credible  witnesses,  or  by  her  last  will 
and  testament  in  writing,  or  by  any  instrument  purporting 
to  be  her  last  will  and  testament,  to  be  signed  and  puln 
lished  by  her  in  the  presence  of,  and  to  be  attested  by  three 
or  more  credible  witnesses,  shall,  notwithstanding  her  cover- 
ture, and  as  if  she  were  sole  and  unmarried,  direct  and  ap- 
point; ANn  in  default  of  such  direction  or  appointment,  in 
TRUST  for  the  executors  and  administrators  of  tne  said  {wife); 
AND  no  AND  SHALL  Stand  posssssed  of  and  interested  in 

the  other  moiety  of  the  said  sum  of  £ three  per  cent. 

Consolidated  mnk  Annuities  and  every  part  thereof;  and  also 
of  and  in  the  said  leasehold  premises  with  the  appurtenances, 
from  and  after  the  decease  of  the  survivor  of  them  the  said 
{huMband)  and  {wife),  and  from  and  after  such  failure  of  issue 
as  aforesaid,  in  trust  for  the  executors,  administrators,  and 
assigns,  of  the  said  {husband). 

Here  may  be  added  the  following  usual  powers. 

^^  » 

Power  to  vary  Bank  Aimuities. 

Provided  always,  and  it  is  hereby  declared  and  agreed 
upon,  by,  and  between  the  said  parties  to  these  presents,  that 
it  shall  and  may  be  lavrful,  to  and  for  the  said  {trustees)  and 
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the  8urviv6r  of  them,  and  the  executors,  administratore,  and 
assigns,  of  such  survivor,  and  they  and  he  are  hereby  autho-* 
rized'and  required,  by  and  with  the  consent  and  approbation 
of  the  said  (husbattd)  and  {pnfe\  or  of  the  survivor  of  them, 
testified  by  some  writing  signed  by  them,  him,  or  her,  with 
their,  his,  or  her  own  hands  or  hand;-  and  after  the  decease  of 
them  the  said  QiuAand)  and  (Q7f/e),of  the  sole  authority  of  them 
the  said  trustees,  or  the  survivor  of  them,  h:s  executors,  or> 
administrators,  to  sell,  assign,  transfer,  and  dii^pose  of  the 
said  capital  stock  or  sum  of  £ — -. three  per  cent.  Consoli- 
dated Bank  Annuities,  at  the  current  market-price  of  the 
day,  and  also  by  and  with  such  consent  and  approbation  as 
aforesaid,  if  the  said  {husband)  and  {wife)  or  tlie  survivor  of 
them  shsdl  be  then  living,  or  otherwise  of  the  proper  authority 
of  them  the  said  trustees  or  trustee  for  the  time  being,  to  lay 
out  and  invest  the  money  to  arise  by  such  sale,  assignment, 
transfer,  or  other  disposition,  in  or  upon  any  other  of  the  Par- 
liamentary Stocks  or  Funds  transferrable  at  the  Bank  of  Eng- 
land, or  in  Government  or  real  securities;  And  it  is  here- 
by DECLARED  AMD  AGREED,  by  and  between  the  said  par- 
ties to  these  presents,  that  the  said  (trustees)  and  the  survivor 
of  them,  his  executors,  administrators,  and  assigns,  shall  stand 
possessed  of  and  interested  in  all  and  every  sum  and  sums  of 
money  to  arise  by  such  sale,  assignment,  transfer,  or  other 
disposition  as  aforesaid,  and  all  Stocks,  Funds,  and  Securities, 
in  or  upon  which  the  same  or  any  part  thereof  shall  be  laid 
out  or  invested,  upon  such  and  the  same  trusts,  and  for  such 
and  the  same  intents  and  purposes  as^re  hereinbefore  men* 
tioned  and  declared  of  and  concerning  the  said  capital  stocky 
or  sum  of  £ three  per  cent.  Consolidated  Bank  Annui- 
ties, or  as  near  thereto  as  the  death  of  parties  and  other  coiu 
tingencies  will  admit  of. 

Power  to  grant  BuUding'Leases  for  Ninety-nine  Years,  and 
Repairing  and  other  Leases  Jor  Twenty-one  Years. 

Provided  always  and  it  is  hereby  likewise  declared  and 
agreed,  by  and  between  the  saicl  parties  to  these  presents, 
that  it  shall  and  may  be  lawful  to  and  for  the  said  (husband) 
from  time  to  time  during  his*  natural  life,  and  after  his  de- 
cease, in  case  the  said  (wife)  shall  survive  him,  from  time  to 
time  during  her  natural  life,  and  from  and  after  the  de- 
cease of  the  survivor  of  them  the  said  (husband)  and  (wife) 
to  and  for  the  said  (trustees),  and  ^the  survivor  of  them,  his 
heirs,  executors,  and  administrators,  during  the  minority  of 
any  child  or  children,  who  by  virtue;  of  any  of  the  limitations 
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berei&before  contained,  shall  be  entitled  to  the  said  freehold 
and  leasehold  hereditaments  and  premises  hereby  granted  and 
released,  and  assigned,  or  intended  so  to  be,  by  any  indenture 
or  indentures,  to  be  signed,  sealed,  and  delivered  by  him,  her, 
or  them  respectively,  in  the  presence  of  and  to  be  attested  by 
two  or  more  credible  witnesses,  to  grant,  demise,  or  lease,  all 
or  any  part  or  parts  of  the  said  hereditaments  and  premises 
hereby  granted,  released^  and  assigned,  or  intended  so  to  be, 
with  the  appurtenances,  to  any  person  or  persons,  for  any 
term  or  number  of  years  to  take  effect  in  possession,  and  not 
in  reversion,  for  the  purposes  of  making  any  new  buildings  or 
erections  on  any  part  of  the  said  hereditaments  and  pre- 
mises, or  for  the  purpose  of  rebuilding  any  of  the  messuages 
or  tenements,  erections  or  buildings,  tnat  are  now  standing  or 
being,  or  which  shall  at  any  time  or  times  hereafter  be  stand- 
ing or  being,  in  or  upon  any  part  or  parts  of  the  same  heredita* 
ments  and  premises ;  so  as  upon  every  such  grant,  demise,  or 
lease,  there  be  reserved  during  the  continuance  thereof,  the 
best  and  most  improved  yearly  rent  or  rents,  to  be  incident 
to  the  immediate  reversion  of  the  same  hereditaments  and 
premises,  as  can  be  reasonably  had  or  obtained  for  the  same, 
without  taking  %ny  fine,  premium,  or  fore-gift|>  or  any  thing 
in  nature  of  a  fine,  premium,  or  fore-gift  for  the  making  of 
any  such  grant,  demise,  or  lease,  and  so  as  every  such 
grant,  demise,  or  lease,  be  under  such  further  restrictions 
as  are  hereinafter  mentioned »  And  also  in  like  manner, 
by  any  indenture  or  indentures  to  be  so  sighed,  sealed, 
and  delivered  by  him  her,  or  them,  respectively,  in  the  pre- 
sence of  and  to  be  attested  by  two  or  more  credible  wit- 
nesses, to  grant,  demise,  or  lease,  as  occasion  shall  be  or 
require,  all  or  any  part  or  parts  of  the  said  hereditaments 
and  premises  hereby  granted  and  released,  ahd  assigned,  or 
intended  so  to  be,  with  the  appurtenances,  unto  any  person 
or  persons  for  any  term  or  number  of  years,  not  exceeding 
twenty-one  years  in  possession,  and  not  in  reversion  or  by 
way  of  future  interest,  for  the  purpose  of  repairing,  or  occu- 

Eying  the  same,  .and  keeping  the  same  in  repair,  so  as  there 
e  reserved  on  every  sucn  last  mentioned  grant,  demise,  or 
lease,  the  best  and  most  improved  yearly  rent,  to  be  incident 
to  the  immediate  reversion  of  the  said  hereditaments  so  to 
be  demised,  without  taking  any  fine,  premium,  or  fore-gift, 
or  any  thing  in  the  nature  of  a  fine,  premium,  or  fore-gift,  for 
the  making  thereof;  And  it  is  hereby  further  de- 
clared AND  AGREED  that  oU  such  grants,  demises^  and 
kateSf  to  be  made  by  virtue  of  the  powers  hereinbefore  con- 
tained, shall  be  under  the  further  restrictions  foUotsni^,  (that  is 
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to  sa^f )  That  no  grant,  demiite,  or  lease  to  be  made,  under  or 
by  virtue  of  the  said  powers  hereinbefore  contained,  or  either 
of  them,  shall  be  valid  in  the  law,  unless  there,  be. contained 
in  every,  such  grant,  demise,  or  lease,  all  proper  and  usual 
covenants ;  and  a  proviso  or  condition  of  re-entry  in  case  of 
non-payment  of  the  rent  or  rents,  thereby  to  be  respectively 
reserved,  or  nonobservance  of  the  covenants  to  be  therein 
respectively  expressed  and  contained,  and  on  the  part  of  the 
lessee,  his  under-tenants,  and  assigns,  to  be  therefore  respec- 
tively paid  and  observed,  nor  unless  the  respective  lessees  to 
whom  such  grants,  demises,  or  leases  shall  be  made,  do-or  shall 
execute  counterparts  thereof,  and  do  thereby  covenant  for  the 
ayment  of  the  rents  and  the  performance  of  the  covenants  to 
e  thereip  respectively  reserved  and  contained ;  nor  unless  all 
such  ^nts,  demises,  or  leases,  be  so  framed,  that  there  be  not 
contamed  therein  any  clause  or  clauses,  whereby  toy  power 
or  authority  shall '  be  given  to  any  lessee  or  lessees,  to 
commit  waste,  or  to  render  him  or  them  dispunishable  for 
committing  waste,  any  thing  herein  contained  to  the  con- 
trary thereof  in  anywise  notwithstanding. 

Power  to  make  Partition  where  the  Settlement  is  only  of  a   ■ 

Moiety  of  the  Estates. 

Pbovided  always,  and  it  is  hereby  declared  and  agreed 
by  and  between  the  said  parties  to  these  presents,  that  it 
shall  and  may  be  lawful  to  and  for  the  said  (trustees  to  pre^ 
seirve^  SfcJ)  and  also  (the  trustees  of  the  term  and  leaseholds) 
according  to  the  respective  estates  in  them  respectively 
vested  by  these  presents,  and  the  survivor  of  them  respec- 
tively, and  the  heirs,  executors,  and  administrators,  of  such 
survivor,  according  to  the  nature  and  quality  of  the  said 
several  estates,  at  any  time  during  the  joint  natural  lives  of 
the  said  (husband)  and  (wife,)  and  the  life  of  the  survivor  of 
them,  and  they  and  he  are  hereby  authorised  and  required, 
notwithstanding  any  of  the  uses,  estates,  limitation's,  or 
trusts,  hereinbefore  limited  or  declared  and  contained,  at  the 
request  and  by  the  direction  of  the  said  (husband)  and  (ptfe,) 
or  the  survivor  of  them,  such  request  and  direction  to  be 
testified  by  some  writing  or  writings,  under  the  hands  and 
seals,  or  hand  and  seal  of  the  said  (husband)  and  (wife),  or  the 
survivor  of  them,  and  to  be  attested  by  two  or  more  credible 
witnesses,  to  make  any  partition  or  division,  or  to  join  in  any 
partition  or  division,  of  all  or  any  of  the  freehold  or  leasehold 
messuages,  lands,  tenements,  or  hereditamenti§,  late  of  or 

belonging  to  the  said the  late  mother  of  the  said 

(wifi). 
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Power  to  Sell  or  Exchange. 

ibi0  ALSO  to  make  sale  and  diipose  of,  or  to  convdy  in 
je  for,  or  in  lieu  of  other  messaages,  lands,  tenements, 
or  hereditaments,  to  be  situate  somewhere  in  that  part  of  Great 
Biilain  called  England,  all  or  any  part  of  the  said  freehold 
and  leasdiold  hereditaments  and  premises  hereby  granted, 
released,  and  assigned,  or  mentioned,  or  intends  so  to  be, 
with  the  appnrtenances  thereto  belonging,  to  any  person  or 
poBOQs  for  such  price  and  prices  in  money,  or  for  such  other 
equYalent  or  recompense  in  messuages,  lands,  and  heredita- 
ments, as  to  them  the  said  (Jtrusteei,)  or  the  sundvor  of  them, 
or  bis  heirs,  executors,  or  administrators,  shall  seem  reasona- 
ble. Ahu  to  and  far  the  end,  intent,  andpurfou  of  making  such 
fmrtitian,  dmsion,  sale,  disposition,  or  exchange,  it  shall  be  law- 
fal  Cmt  the  said  {trustees)  and  the  snnrivor  of  them,  his  heirs, 
execnlors,  and  administrators  respectirely,  by  any  deed  or 
deeds,  writinjg  or'  writings,  to  be  by  them  the  said  (trustees), 
and  the  snmFor  of  them,  his  heirs,  executors,  and  adminis- 
taioim  respectively  signed,  sealed,  and  delivered,  in  the 
pieseoce  of  and  to  be  attested  by  two  or  more  credible  wit- 
neves,  with  the  consent  and  approbation  of  the  said  (Atcs- 
band)  and  (wife),  or  the  survivor  of  them,  to  be  testified  as 
afiMnesaid,  to  revoke,  determine,  and  make  void,  all  and  every 
the  sues,  trusts,  estates,  limitation,  powers,  provisoes,  authoritiu, 
amd  agreements,  hereinbefore  limited,  declared,  created,  and  er- 
pttased,  of  and  concerning  the  said  freehold  and  leasehold 
premises  so  to  be  divided,  parted,  sold,  disposed  of,  or  ex- 
dbanged,  and  by  the  same  or  any  odier  deed  or  deeds,  writing 
or  writii^,  to  be  sealed  and  delivered,  and  with  such  con- 
sent and  approbation  as  aforesaid,  to  limit  and  appoint  the 
sud  freehold  and  leasehold  premises  or  any  of  them,  whereof 
the  OSes  shall  be  so  revoked,  either  unto  such  purchaser  or  pur- 
chasers, or  the  person  or  persons  making,  or  joining  in  making, 
soch  partition  or  division  or  exchange,  or  to  whom  the  same 
diall  be  sold,  or  to  his,  her,  or  their  heirs,  executors,  or 
administrators,  or  otherwise  to  limit,  create,  declare,  and  ap- 
poistt  such  other  new  or  other  use  or  uses,  trust  or  trusts,  estate 
or  estates,  of  and  concerning  the  same  freehold  and  lease- 
hold premises  as  shall  be  requisite  and  necessary  for  the 
execoting  and  effecting  such  division,  partition,  sale,  dispo- 
sition, or  exchange ;  and  upon  payment  of  the  money  arismg 
by  the  sale  of  the  said  freehold  and  leasehold  premises,  or  any 
of  them,  or  any  part  or  parcel  thereof,  to  give  and  sign  receipts 
Sot  the  money  for  which  the  same  shall  be  so  sold,  which 
receipts  shall .  be  sufficient  disdiaiges,  to  any  purchaser  or 
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purchasers  for  the  purcbase-moneyy  for  which  the  same  shall 
be  so  sold,  or  for  so  much  thereof  as  in  such  receipts  shall 
be  acknowledged  or  expressed  to  be  received,  and  such  pur- 
chaser or  purchasers  shall  not  be  afterwards  answerable  or 
accountable  for  any  loss,  misapplicatioii,  or  nonapplication 
of  such  purchase-money,  or  any  part  thereof,  when  any 
of  the  said  several  premises  shall  be  sold  for  a  valuable  con* 
sideration,  and  sucn  receipts  shall  be  given  for  the  purchase* 
money  as  aforesaid.  And  also  when  any  of  the  said  pre- 
mises shall  be  sold,  assigned,  or  disposed  of,  or  conveyed  or 
exchanged,  in  lieu  of  any  other  such  messuages,  lands,  or 
hereditaments  as  aforesaid,  and  the  fee  simple  and  in- 
heritance of  such  last-mentioned  messuages,  lands,  or  he- 
reditaments shall  be  vested  in  th^m  the  said  (trustees)  or 
in  the  survivor  of  them,  or  his  heirs,  and  when  any  such 

Eartition  or  division  as  aforesaid  shall  be;  all  and  every  the 
ereditaments  and  premises  &o  sold  or  disposed  of,  or  con- 
veyed in  exchange,  shall  be  and  remain  for  ever  thenceforth 
freed,  and  absolutely  discharged  of  and  fiom  all  and  every 
the  uses,  trusts,  declarations,  provisoes,  and  agreements,  in 
and  by  these  presents  limited,  expressed,  and  declared, 
touching  and  concerning  the  same  respectively,  and  then 
and  from  thenceforth  these  presents  and  the  grant,  release 
and  assignment,  hereinbefore  contained,  and  hereby  made, 
shall  be  and  enure  as  to  so  much  of  the  said  premises  as 
shall  be  so  r^espectively  sold,  disposed  of,  or  conveyed^  in 
exchange,  or  parted  with  upon  such  partition  or  division^^  to 
the  only  use  and  behoof  of  such  purchaser  or  purchasers,  or 
of  such  other  person  or  persons  to  whom  the  same  shall  be 
so  respectively  sold,  disposed  of,  or  conveyed,  or  parted  with 
upon  such  partition  or  division,  and  of  his,  her,  or  their, 
heirs,  executors,  or  administrators  respectively,  subject  only 
to  such  leases  as  shall  have  been  made  thereof,  pursuant  to 
the  powers  hereinbefore  contained. 

Purchase' Money  to  be  laid  out  in  other  Estates. 

Providso  nevertheless,  and  it  is  hereby  also  declared  and 
ligreed^  that  when  all  or  any  part  of  the  said  hereditaments 
and  premises  hereby  made  saleable  as  aforesaid,  shall  be  sold 
in  pursuance  of  these  presents,  all  and  every  the  sum  and  sums 
of  money  which  shall  arise  by  such  sale  or  sales  shall  with 
all  convenient  speed  be  laid  out  and  disposed  of,  by  them 
the  Sdiidijtrustees)  or  by  the  survivor  of  them,  his  executprs, 
or  administrators,  with  such  consent,  and  testified  as  afore- 
said, and  be  invested  in  the  purchase  of  other  lands  or  here- 
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dilamenU  in  fee  simple  in  possession,  to  be  situate,  lying, 
and  being,  somewhere  in  that  part  of  Great  Britain  called 
England,  of  a  clear  and  indefeasible  estate  of  inheritance ; 
and  as  well  the  messni^es,  lands,  tenements,  and  heredita- 
ments, so  to  be  purchased,  as  all  and  every  the  messuages, 
lands,  tenements,  and  hereditaments,  which  shall  be  vested 
m  the  said  {trustees,)  or  in  the  survivor  of  them,  or  his  heirs, 
upon  such  partition  or  division,  or  by  way  of,  or  in  exchange 
for,  or  in  lien  of,  all  or  any  part  of  the  same  premises  hereby 
made  saleable  or  exchangeable  as  aforesaid^  shall  bc^settled 
and  conveyed  to  such  and  the  same  uses  upon  such  and  the 
same  trusts,  for  such  and  the  sama  ends,  intents  and  pur* 
posesy  and  under  and  subject  to  the  same  provisoes,  powers, 
declarations,  and  agreements,  as  are  in  ana  by  these  presents 
limited,  expressed,  declared,  and  contained,  of  and  concern- 
ins  the  said  hereditaments  and  premises  hereby  granted  and 
released,  or  intended  so  to  be  as  aforesaid,  or  as  near  thereto 
as  the  death  of  parties  and  other  contingencies  will  then 
admit  of,  except  this  present  power  of  selling,  exchanging, 
and  partitioning,  or  dividing. 

Clause,  until  purchase  made,  to  invest  the  Money  in  the  Fufids* 

Ann  IT  IS  HEREBY  DECLARED  that  in  the  mean  time, 
and  until  the  money  arising  by  such  sale  or  sales  as  afore- 
said shall  be  so  invested  in  some  purchase  or  purchases,  it 
shall  and  may  be  lawful  to  and  for  the  said  {trustees),  and 
the  survivor  of  them,  his  heirs,  executors,  administrators, 
and  assigns,  by  and  with  the  consent  and  approbation  of  the 
said  (kuSHrnd)  and  {wife)  or  the  survivor  of  them,  if  they  or 
^ther  of  them  shall  be  then  livine,  to  be  signified  as  au)re- 
said,  and  after  the  death  of  both  of  them,  of  the  proper  author 
rity  of  the  said  trustees  or  trustee  for  the  time  being,  to 
place  out  such  sum  or  sums  of  money  at  interest,  either  in 
the  public  Stocks  or  Funds  transferable  at  the  Bank  of  Eng- 
land, or  in  Government,  or  upon  real  security;  And  also 
that  it  shall  and  may  be  lawful  to  and  for  him  and  them 
from  time  to  time,  with  such  consent  and  approbation  as 
aforesaid,  or  of  his  or  their  own  authority,  as  the  case  shall 
require  or  happen,  to  call  in  the  principal  money  so  placed 
out,  and  to  place  out  the  same  again  at  interest  on  such  new 
or  other  stocks,  funds,  or  security,  as  they  or  he  shall 
think  moper;' and  the  said  dividends  and  annual  proceeds 
of  such  Stocks,  Funds,  or  securities,  shall  go  and  be  paid  to 
soeh  person  and  persons,  and  be  applied  to  and  for  such  uses, 
intents  and  purposes,  and  in  such  manner  as  the  rents,  issues, 
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and  profits  of  the  hereditaments  and  premises  to  be  pur- 
chased therewith,  would  go  or  be  payable  or  applicable 
unto,  in  case  such  purchase  or  purchases  was  or  were  then 
actually  made. 

'  If  the  settlement  is  as  to  the  wife's  estate*,  she  should  here 
covenant  for  further  assurance  in  the  usual  terms;  and  if  it 
IS  the  husband^s,  he  should  here  enter  into  the  usual  cove- 
nants  for  the  title  and  for  further  assurance,  concluding  with 
a  pow8;  to  appoint  new  trustees,  and  the  usual  clauses  of 
indemnity. 

Power  to  appoint  New  Trustees.f 

Provided  always,  and  it  is  hereby  declared  and  agreed 
by  and  between  the  said  parties  to  these  presents,  that  if  the 
said  (trustees)  or  either  oi  them,  or  any  succeeding  or  other 
trustee  or  trustees,  to  be  nominated  -and  appointed  in  their 
or  either  of  their  place  or  stead  as  hereinafter  is  men- 
tioned, shall  at  any  time  or  times  hereafter,  during  the  natu- 
ral lives  of  the  said  (husband)  and  (wife,)  and  the  life  of  the 
survivor  of  them,  or  at  any  time  or  times  within  the  snace  of 
twenty  years,  to  bS  computed  from  the  tinae  of  the  aeccase 
of  such  survivor,  happen  to  die,  or  desire  to  be  dischai^ed 
from  the  said  trusts  hereby  in  them  respectively  reposed  or 
intended  so  to  be,  or  shall  be  about  to  go  or  actually 
go  to  reside  beyond  the  seas,  or  shall  refuse,  or  neglect,  or 
bepome  incapable  to  act  in  ^the  said  trusts ;  then  and  so 
often,  and  as  soon  as  any  such  event  shall  happen,  it  shall 
and  may  be  lawful  to  and  for  them  the  said  trustees,  or  the 
only  acting  trustee  for  the  time  being,  by  any  deed  or  deeds, 
writing  or  writings,  under  their  or  his  hands  and  seals,  or 


*  Where  a  man  marries  a  woman  seized  of  an  estate  of  inheritance  in 
fie  simple  or  fie  tail,  and  has  by-  her  issue,  bom  alive,  but  not  otherwise  j 
he  shall  in  this  case,  on  the  death  of  his  wife,  hold  the  lands  for  life  as 
TBiTAKT  BT  THE  CURTESY  *.  and  in  MoTgon  V.  McTgati,  where  there  was 
a  settlement  of  the  wile's  estate  to  the  wife  for  life,  with  the  sgle  and 
separate  preception  of  the  rents  and  profits,  remainder  to  her  appoint- 
ment, and  for  default  of  appointment,  to  her  Jneirs  and  assigns  forever, 
,  it  was  held,  that  the  husband  having  had  issue  bom  alvoey  and  having 
survived  the  wife  who  made  no  appointment,  was  entitled  to  be  tenant 
for  life  by  her  curtesy.    See  b  Moore,  C.  P.  40S. 

t  Trustees  cannot  appoint  new  trustees  of  their  own  authority,  and 
therefore  a  power  of  appointment  for  this  purpose  is  very  essential  and 
ought  not  to  be  omittea  in  any  deed  of  settlement,  5  Vez*  Junr.  722 ;  and 
note  that  where  there  is  such  a  power,  and  there  is  but  one  surviving 
trustee,  and  that  trustee  dies  leaving  an  infant  heir,  the  trustcdnnot  be 
supplied  except  on  a  Bill  in  Equity,    b  Vet.  Junr,  254. 
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hand  and  8^,  attested  by  two  or  more  credible  Witnesses 
from  time  to  time«  and  as  often  as  from  any  such  cause  as 
aforesaid,  it  shall  become  necessary  or  expedient  so  to  do, 
to  nominate,  sabstitute,  and  appoint,  by  and  with  the  con- 
sent of  the  said  (fiuAand)  and  {wife)  during  their  joint  lives, 
or  the  consent  of  the  survivor  oi  them,  after  the  decease  of 
cither  of  them,  to  be  testified  by  some  writing  under  their, 
or  his,  or  her  hands  or  hand,  and  after  the  decease  of  such 
Bvrrivor,  of  their  or  his  own  authority,  some  other  fit  and 
proper  person  or  persons  to  supply  the  place  of  the  trus* 
teeB  or  trustee  respectively,  so  dymg,  desiring  to  be  dis- 
charged, or  going  or  being  about  to  go  to  parts  beyond 
die  seas,  or  so  refusing  or  neglecting,  or  oecoming  incapable 
to  act  as  aforesaid ;  And  that  immediately  after  any  such 
appointmoit  shall  be  made,  all  and  every  the  lands  and 
hereditaments.  Stocks,  Fundis,  monies,  and  securities  which, 
imder  or  by  virtae  of  these  presents,  shall  be  then  vested  in 
the  trustees  or  trustee  so  dying,  desiring  to  be  discharged,  or 
going  or  b^g  about  to.  go  to  parts  beyond  the  seas,  or  re- 
fonng;  or  neglecting,  or  becoming  incapable  to  act  as  afore- 
said, shad  be  conveyed,  transferred,  assigned,  or  assured  so 
and  in  such  manner  that  the  same  shall  and  may  be  legally, 
Uly,  and  absolutely  vested  in  the  truscees  or  trustee  so  to  be 
appoiMed  in  their  or  his  place  and  stead,  either  solely  and 
alone,  or  jointly  with  the  surviving,  continuing,  or  acting 
trustees  or  trustee,  as  the  case  may  require,  and  in  his  or 
their  heirs,  executors,  administrators,  or  assigns,  according 
to  the  nature  of  the  said  trust-estate  or  property,  to  the  uses, 
upon  the  trusts,  and  to  and  for  the  several  intents  and  pur-» 
poses  hereinbefore  declared  or  expressed  concerning  the 
iame^  or  such  of  them  as  shliU  be  then  subsisting  and  capa- 
Ue  of  taking  effect. 

Indemnity  Clauses.^ 

Pbovided  lastly,  and  it  is  hereby  further  declared  and  agreed 
by  and  between  the  said  parties  to  these  presents,  that  the 
said  {tru^ees,)  and  all  and  every  other  trustee  and  trustees,  to 
be  nominated  under  or  by  virtue  of  the  power  hereinbefore 
for  that  purpose  contained,  and  each  and  every  of  them,  shall 
be  charged  and  chargeable  only  for  such  monies  as  they 
flhall  respectively  actuallv  receive,  by  virtue  of  the  trusts 
hereby  in  them  respectively  reposed ;  and  any  one  or  more  of 


*  As  tnutees  must  concur  in  all  acts,  these  indemnitv  clauses  are  inva- 
riably iBserted,  for  otherwise  they  ivould  be  personaHy  responsible  for 
each  other's  acts.  Murrell  r.  Vox,  2  Fern,  570.  Bartleii  v.  Hodgson, 
1  Ter.  Rep.  43. 
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them  shall  not  be  answerable  or  accountable  for  the  other  or 
others  of  them,  or  for  the  acts,  receipts,  neglects,  or  defaults 
of  the  other  or  others  of  them ;  but  each  and  every  of  them 
for  his  own  acts,  receipts,  neglects,  or  defaults  only;. nor 
shall  they  or  any  or  either  of  them  be  answerable  or  acoountr 
able  for  any  bank,  banker^  broker,  or  other  person  or  persons 
with  whom  or  in  whose  hands  any  part  of  the  said  trust- 
monies  shall  or  may  be  lodged  or  deposited  for  safe  custody, 
in  the  execution  of  any  of  the  aforesaid  trusts;   nor  shul 
they  the  said  trustees,  or  any  or  either  of  them,  be  answerable 
or  charged  or  chargeable  for  any  loss  or  damage  which  may 
happen  and  ensue  from  or  by  reason  of  any  defect  or  insuffi- 
ciency of  title  in  or  to  any  messuages,  lands^  tenements,  or 
hereditaments,  which  may  be  had,  taken,  or  received  by  way 
of  exchange,  for  or  in  lieu  of  all  or  any  part  of  the  heredita- 
ments and  premises  hereby  made  exchangeable  as  aforesaid, 
or  upon  any  such  partition  or  division;  neit«br  shall  they 
or  any  or  either  of  them  be  answerable  or  accountable  for 
the  insufficiency  or  deficiency  of  any  security,  or  Stocks,  or 
Funds,  in  or  upon  which  the  said  trust-monies,  or  any  part 
thereof,  shall  or  may  be  placed  out  or  invested ;  nor  for  any 
other  misfortune,  loss,  or  damage,  which  shall  or  may  happen 
in  the  execution  of  any  of  the  aforesaid  trusts,  or  in  anywise 
relating  thereto,  except  the  same  shall  happen  by  or  through 
their,  or  some  or  one  of  their  owi>  wilful  default,  neglect,  or 
mismanagement ;  and  then  and  in  that  case,  each  of  them  re^ 
spectively  shall  singly  and  alone  be  answerable  for  such  loss 
or  damage,  or  so  much  thereof  as  shall  arise  from  such  his  or 
their  own  proper  act,  default,  or  mismanagement;    and 
ALSO  that  they  the  said  trustees,  and  each  and  every  of 
them,  and  the  heirs,  executors,  administratora,  and  assigns  of 
them,  each  and  every  of  them,  shall  and  may  by  and  out 
of  such  monies  as  shall  come  to  their  respective  hands  by 
virtue  of  the  trusts  aforesaid,  retain  to  and  reimburse  himself 
and  themselves  respectively,  and  also  allow  to  his  and  their 
co-trustee  and  co-trustees,  all  costs,  charges,  damages,  and 
expenses,  which  they  or  any  of  them  shall  or  may  suffer, 
sustain,  disburse,  be  at,  or  be  put  unto,  in  or  about  the 
execution  of  any  of  the  aforesaid  trusts,  hereby  in  them 
respectively  reposed,  or  in  anywise  relating  thereunto. 

SettlemetU  to  Uses  for  the  Penefit  of  the  Wife. 

To  THE  USE  and  behoof  of  the  said  (husband,)  until 

the  said  intended  marriage  shall  be  had  and  solemnized; 
AND  from  and  after  the  sQlemnization  thereof,  to  the  use 
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of  the  said  (trustees,)  their  heirs  and  assigns.*  in  trust 
NEVERTHELESS  to  pav  the  yearly  and  other  rents,  issues, 
and  profits  of  the  said  hereditaments  and  premises  hereby 
granted  and  released,  or  intended  so  to  be,  and  of  every 
part  and  parcel  thereof,  into  the  proper  hands  of  the  said 
(wife,)  for  and  during  the  term  of  her  natural  life,  for  her 
own  sole  and  separate  use  and  benefit,  notwithstanding  her 
coverture,  and  without  being  subject  to  the  debts,  control, 
forfeitures,  disposal,  or  engagements  of  the  said  (husband,) 
and  for  which  her  own  receipts,  whether  she  shall  be  covert 
or  sole,  shall  be  good  and  effectual  discharges;  and  from 
and  after  the  decease  of  the  said  (wife,)  in  trust  by  sale, 
and  by  and  with  and  out  of  the  rents,  issues,  and  profitsf  of  the 
said  hereditaments  hereby  granted  -and  released,  to  raise  and 
pay  any  sum  or  sums  of  money,  (not  exceeding  in  the  whole 

the  sum  of  £ ^  as  the  said  (wife)  shall,  by  virtue  of 

the  power  hereinafter  contained,  charge  the  said  heredita- 
ments and  premises  with  the  payment  of,  and  subject 
thereto,  to  the  use  and  behoof  of  the  said  (husband)  his 
heirs  and  assigns  for  ever,  subject  nevertheless  to  the 
proviso  or  condition  next  hereinafter  contained,  (that  is  to 
say)  PROVIDED  ALWAYS,  and  it  is  hereby  declared  and 
agreed  by  and  between  the  said  parties  hereto,  that  it  shall  and 
may  be  lawful  to  and  for  the  said  (tdfe,)  at  any  time  after  the 
said  intended  marriage- shall  take  effect,  and  notwithstanding 
her  coverture,  by  any  deed  or  deeds,  with  or  without  power 
of  revocation,  to  be  sealed  and  delivered  by  her  in  the 
presence  of  and  attested  by  two  or  more  credible  witnesses, 
or  by  her  last  will  and  testament  in  writing,  or  any  writing 
purporting  to  be  her  last  wilt  and  testament,  or  any  codicil  or 
codicils,  to  be  by  her  signed  and  published  in  the  presence  of 
and  attested  by  three  or  more  credible  witnesses,  to  charge  the 
said  hereby  granted  and  released  premises,  or  any  part 
thereof,  with  the  payment  of  any  sum  or  sums  of  money  not 

exceeding  in  the  whole  the  sum  of  £ .  to  such  person 

or  persons  as  she  shall  or  may  think  proper,  so  as  the  same 
be  not  made  payable  until  after  the  decease  of  the  said 
(Jmbandy)  party  hereto. 

Here  were  inserted  a  leasing  power,  and  the 


*  Where  the  legal  estate  is  vested  in  trustees,  and  the  interests  limited 
are  bare  Urasts.  there  is  no  occasion  to  limit  an  estate  to  trustees  to 
preserve.  &c. 

t  It  has  been  holden  that  a  trust  to  raise  money  out  of  the  rents  and 
'  profits  only,  although  there  be  no  express  power  to  sell,  will  give  to  the 
trustees  an  authority  to  sell  or  mortgage  the  estate  for  that  purpose. 
Sheldon  y.  Dormer,  2  Fern.  310.      , 
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usual  covenants  for  the  title  and  further  assurance 
on  the  part  of  the  husband. 

Declaration  thai  the  Provision  for  the  Wife  i$  in  Bar  of  Dower. 

And  it  is  declared  and  agreed  by  and  between  all  the 
said  parties  to  these  presents,  and  the  said  (wife)  doth  here- 
by consent  and  agree  to  accept  and  take  the  provision  herer 
inbefore  made  for  her,  by  these  presents,  for  her  jointure, 
— ^in  lieu,  bar,  and  full  satisfaction  of  all  such  dower  and 
thirds  at  the  common  law,  or  by  the  custom  of  any  manor, 
which  she  could  or  might  have  had,  claimed,  or  be  entitled 
to,  out  of  or  from  any  of  the  freehold  or  customary  manors^ 
lands,  tenements,  or  hereditaments  whereof  the  said  (husband) 
now  is,  or  at  any  time  during  the  said  intended  coverture  be- 
tween them,  shall  be  seized  of  any  estate  of  inheritance ;  and 
also  in  bar  and  full  satisfaction  of  all  such  part  or  share  of 
the  personal  estate  of  the  said  (Jiusband,)  which  she  the  said 
(wife)  may  claim  or  be  entitled  to,  under  and  by  virtue  of  the 
Statute  made  and  passed  for  the  distribution  of  the  estates 
of  persons  dying  intestate,  in  case  the  said  (husband)  shall 
happen  to  die  intestate. 

To  the  Trustees  of  large  Freehold  Estates  in  strict  Settlement. 

unto  the  said  (trustees  to  preserve,  8^c  )  their  heirs  and 

assigns,  but  to  the  uses,  nevertheless,  upon  the  trusts, 
and  for  the  several  ends,  intents,  and  purposes,  and  under 
and  subject  to  the  several  provisoes,  limitations,  declarations, 
and  "^  agreements  hereinafter  declared  or  expressed  of  and 
concerning  the  same,  (that  is  to  say)  to  the  use  of  the  said 
(intended  husband)  and  his  heirs,  until  the  said  intended 
marriage  shall  be  bad  and  solemnized,  and  from  and  after 
the  solemnization  thereof,  to  the  use  of  the  said  (trustees 
for  wifeU  pin^tnoney,*)  for  and  during,  and  unto  the  full  end 
and  term  of  ninety-nine  years,  to  commence  and  be  computed 
from  the  solemnization  of  the  said  intended  marriage,  without 
impeachment  of  or  for  any  manner  of  waste,  other  than  wilful 
and  malicious  waste ;  but  nevertheless  upon  the  several 
trusts,  and  to  and  for  the  several  ends,  intents,  and  purposes, 
and  subject  to  the  proviso  hereinafter  declared  or  expressed 
concerning  the  same ;  and  from  and  after  the  expiration  or 
other  sooner  determination  of  the  said  term  of  ninety-nine 
years,  and  also  during  the  said  term,  subject  only  thereto 
and  to  the  trusts  thereof,  to  the  use  of  the  said  (husband) 
and  his  assigns,  for  and  during  the  term  of  his  natural  life, 

*  See  p.  68  supra.  • 
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withomt  impeachment  of  or  for  any  manner  of  waste,  other  ihan 
wilful  and  malicious  waste ;  but  with  fall  power  for  him  the 
said  (AtfsiofiJ)  to  fell  and  cut  down  timber  and  other  trees,  and 
woo<b  of  full  and  proper  grrowth,  not  planted  or  growing  for  or* 
nament  or  shelter,  and  to  open  mines  or  pits,  and  bring,  pull 
down,  remove,  and  otherwise  alter,  at  pleasure,  any  mansion 
booses,  parks,  or  pleasure-grounds :  and  from  and  immedi* 
ately  qftef  the  determination  of  the  mid  estate,  by  forfeiture  or 
otherwise,  in  his  lif&*time,  to  the  its e  of  the  said  (trusteei 
to  preserve,  ifc.)  and  their  heirs,  during  the  life  of  the  said 
(Ausband,)  in  trust  to  preserve  the  contingent  uses  and 
estates  hereinafter  limited,  from  bein^  defeated  or  destroyed, 
and  for  that  purpose  to  make  entries  or  bring  actions  as 
occasion  may  require ;  but  nevertheless,  to  permit  and  suffer 
ike  said  (huAand)  and  his  assigns,  to  receive  and  take  the  rents, 
issues,  and  profits  thereof,  to  and  for  his  and  their  own  use 
and  benefit,  and  from  and  immediately  after  the  decease  of 
the  said  (husband,)  then  to  and  for  the  use  and  purpose,  and 
to  the  end  and  intent  that  the  said  (wife)  and  her  assigns,  shall 
and  may,  in  case  she  shall  survive  the  said  (husband,)  have, 
receive,  take,  and  ergoy,  for  and  during  the  term  of  her  natural 
vfe,  one  annuity,  clear  yearly  rent-auirge,  or  annual  sum  of 

,  of  lawful  money  of  Great  Britain,  to  be  issuing, 

growing,  and  payable  out  of  and  from,  and  charged  and 
chargeable  upon  all  and  singular  the  messuaj?es,  lands,  tene- 
ments, hereditaments,  and  premises  hereinberore  granted  and 
released,  or  mentioned  or  intended  so  to  be,  by  way.  or  in 
the  nature  of  a  jointure  for  her  the  said  (n^,)  and  in  lieu, 
bar,  and  full  satisfaction  of  and  for  all  dower  or  thirds  at 
common  law,  or  free  bench  or  widow's  part  by  custom  or 
otherwise,  which  she  the  said  (o^)  mignt  or  could  have« 
claim,  or  be  entitled  to,  in,  out  of,  or  respecting  all  or  any 
of  Hie  messuages,  lands,  tenements,  and  hereditaments, 
whereof  the  said  {husband)  now  is,  or  at  any  time  or  times 
during  the  said  intended  coverture  shall  or  may  be  seized  or 
possessed  for  any  estate  of  inheritance,  or  other  estate  or 
interest,  to  which  dower,  tliirds,  free  bench,  or  widow's  part 
does  or  would  belong  or  be  incident ;  which'  said  annuity, 
yearly  rent-chaige,  or  annual  sum,  it  is  hereby  agreed  shall 
be  payable  and  paid  to  her  the  said  (wife,)  her  appointees 
and  assigns,  at  the  usual  place  of  her  abode,  if  resident  in 
England,  or  be  otherwise  had,  received,  and  taken  by  her 
and  them,  on  the  four  most  usual  feast-days  or  days  of^^  pay- 
ment of  rent  or  annuities  in  the  year,  that  is  to  say,  the  26th 
day  of  December,  the  26th  day  of  March,  the  24th  day  of  June, 
and  the  29th  day  of  September,  by  equal  and  even  portions  on 
each  of  the  saia  days  in  each  and  every  year,  without  any  de* 
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duction  or  abatement  whatsoever  being  made  or  taken  out  of 
the  8ame«  for  or  in  respect  of  the  land-tax  or  any  other  tazes^ 
charges,  rates,  duties,  assessments,  or  impositions,  cause,  mat- 
ter, or  thing  whatsoever,  whether  the  same  or  any  of  them  be 
nov^  or  already,  or  hereafter  ^hall  or  may  be  taxed,  chained, 
rated,  assessed,  or  imposed  upon,  or  payable  in  respect  of  the 
said  hereditaments  and  premises  chargeable  with  the  payment 
thereof,  or  any  of  them,  or  any  part  thereof,  or  the  said  an- 
nuity, yearly  rent-charge,  or  annual  sum  of  £-: or  any 

part  thereoi,  or  upon  the  said  {wife)  or  her  assigns  in  respect 
thereof,  by  authority  of  Parliament  or  otherwise,  and  whetHer 
such  future  taxes,  charges,  rates,  duties,  assessments,  impo- 
sitions, or  payments,  shall  be  in  the  nature  of  those  now  in 
being  or  any  of  them,  or  not ;  the  first  quarterly  payment  of 
the  said  annuity,  yefitrly '  rent-charge,  or  annual  sum  of 
£  ■  ,  to  begin  and  be  made  on  such  of  the  said  feast- 
days  or  times  of  payment  as  shall  first  or  next  happen  after 
the  decease  of  the  said  (husband,)  and  a  due  and  proportionate 
part  thereof  to  be  payable  and  paid  for  or  in  respect  of  so 
many  days  as  shall  or  may  elapse  from  the  last  quarterly 
payment  thereof  next  preceding  her  decease,  up  to  and  until 
the  day  of  such  her  decease;  and  to  and  for  this  further 
use,  intent,  and  purpose,  that  in  case  the  said  annuity,  yearly 

rent-charge,  or  annual  sum  of  £ or  any  part  thereof, 

shall  at  any  time  or  times  bei  in  arrear  and  unpaid  by  the 
space  of  fourteen  days  next  after  any  or  either  of  the  days 
or  times  at  or  upon  which  j;he  same  is  hereby  made  payable, 
then  and  from  tnenceforth  and  from  time  to  time,  as  often  as 
the  same  shall  happen,  it  shall  be  lawful  for  the  said  (wife) 
and  her  assigns,  auring  her  natural  life,  into  and  upon  all  and 
every  or  any  of  the  messuages,  lands,  tenements,  and  here- 
ditaments so  charged  with  the  payment  thereof,  or  mentioned 
or  intended  so  to  be,  to  enter  and  distrain,  and  the  distress 
and  distresses  there  found,  to  take,  lead,  drive,  carry  awav, 
and  empound  and  keep  until  the  said  annual  sum  or  yearly 

rent-charge  of  £ and  all  arrears  thereof,  together  with 

all  costs  and  expenses,  which  shall  or  may  be  occasioned  and 
incurred  by  taking  and  keeping  such  distress  and  distresses, 
shall  be  fully  paid  and  satisfied ;  and  in  default  of  such  pay- 
ment thereof,  or  of  any  part  thereof,  within  the  space  of  five 
days  after  such  distress  or  distresses  shall  be  taken,  to 
appraise,  sell,  and  dispose  of,  or  cause  to  be  sold,  appraised, 
and  disposed  of,  the  same  distress  or  distresses,  or  otnerwise 
to  act  therein  and  deal  therewith  according  to  due  course  of 
law,  and  in  like  nianner,  as  in  cases  of  distress  ts^ken  for 
non-payment  of  rent,  reserved  upon  leases  for  years :  to  the 
intent  that  she  the  said  (reife)  and  her  assigns  shall  and  may 
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be  fully  paid  and  satisfied  the  said  annuity,  yearly  rent-charge, 

or  annual  sum  of  £ and  all  arrears  thereof,  and  all 

costs  and  expenses  attending  the  non*payment  and  recovery 
of  the  same ;  every  which  entry  when  so  made,  shall  be 
without  impeachment  of  waste,  other  than  wilful  and  malicious 
waste,  and  shall  be  good  and  valid,  although  there  shall  be 
no  sufficient  distress  upon  the  premises;  and  to  and  for  this 
further  use,  intent,  and  purpose,  that  in  case  the  said  annuity, 

yearly  rent-charge,  or  annual  sum  of  £ or  any  part 

thereof,  shall  be  in  arrear  and  unpaid  by  the  space  of  twenty- 
eight  days,  next  after  any  of  the  said  days  or  times,  at  or  upon 
which  the  same  ought  to  be  paid  as  aforesaid,  then  and  in 
such  case,  and  from  time  to  time,  so  often  as  the  same  shall 
happen,  it  shall  be  lawful  for  the  said  {wife)  and  her  assigns, 
during  the  term  of  her  natural  life,  to  enter  into  and  upon, 
and  have,  hold,  occupy,  possess,  and  enjoy,  all  and  singular 
the  said  hereditaments  and  premises,  so  charged  with  the 
payment  thereof,  or  mentioned  or  intended  so  to  be  as  afore- 
said, or  enter]  into  and  upon  any  part  or  parcel  thereof  in  the 
name  of  the  whole,  and  to  have,  receive,  and  take  the  rents, 
issues,  and  growing  produce  thereof  to  and  for  her  and  their 
own  use  and  benefit,  until  thereby,  or  otherwise,  she  the  said 
(wife)  and  her  assigns  shall  be  fully  paid  and  satisfied  the 

said  annuity,  yearly  rent-charge,  or  annual  sum  of  £ 

and  all  arrears  thereof,  whether  the  same  shall  have  accrued 
before,  or  during  the  time  of  such  possession,  together  with 
all  costs^  damages,  and  expenses,  which  she  or  they  shall  be 
put  unto,  or  sustain,  or  beconie  liable  to  pay,  by  reason  of 
the  non-payment  thereof,  at  or  upon  the  day  or  time,  or  days 
or  times,  when  the  same  ought  to  have  been  paid,  according 
to  the  true  intent  and  meaning  of  these  presents ;  which 
possession  when  taken,  shall  be  without  impeachment  of 
waste,  other  than  wilful  and  malicious  waste:  and  as  to  and 
concerning  the  said  messuages,  lands,  tenements,  heredita- 
ments, and  premises  hereby  granted  and  released,  or  mentioned 
or  intended  so  to  be,  with  their  appurtenances,  from  and  after 
the  decease  of  the  said  (kusband,)  and  also  in  the  mean  time, 
and  during  the  life  of  the  said  (wife,)  subject  to  and  charged 
and  chargeable  only  with  the  said  annuity,  yearly  rent-charge, 

or  annual  sum  of  £ ,  and  to  the  powers  and  remedies 

hereby  given  and  provided  for  the  recovery  thereof,  to  the 
USE  AND  BEHOOF  o(  the  ssid  (trustees Jor  raising  portioTis,) 
their  executors,  administrators,  and  assigns,  for  and  during 
and  unto  the  foil  end  and  term  of  one  thousand  years,  from 
thence  next  ensuing,  and  fully  to  be  completed  and  ended, 
without  impeachment  of  or  for  any  manner  of  waste,  other 
than  wilful  and  malicious  waste,  but  upon  the  trusts,  and  to 


170        »  StHEPPAKD's    PRECEDENT. 

and  for  the'  ends,  intents,  and  purposes,  and  tinder  and  mh. 

ject  to  the  proviso  hereinafter  declared  or  expressed  of  and 

concerning  the  same  :   And  from  and  after  the  end,  expira* 

tion,  or  other  sooner  determination  of  the  said  term  of  one 

thousand  years,  and  also  in  the  mean  time  and  during  the 

said  term,  subject  only  thereto  and  to  the  trusts  thereof,  to 

THE  USE  of  the  jftrst  or  only  son  of  the  body  of  the  said 

{husband^  on  the  body  of  the  said  {wife,)  his  intended  wife, 

lawfully  to  be  begotten,  and  of  the  heirs  male  of  the  body  of 

such  first  or  only  son  lawftilly  issuing ;  and  in  default  of 

issue  male  df  a  first  or  only  son,  to  the  use  of  the  second 

son  of  the  body  of  the  said  (husband,)  on  the  body  of  the  said 

(wife)  to  be  begotten,  and  of  the  heirs  male  of  the  body  of 

such  second  son  lawfully  issuing ;   and  in  default  of  such 

issue  of  such  second  son,  to  the  use  of  the  thirdj  fourth, 

fifth,  sixth,  seventh,  and  all  and  every  other  son  and  som  of  the 

body  of  the  said  (husband,)  on  the  body  of  the  said  (wife)  to 

be  begotten,  severally,  stwcessively,  and  in  remainder,  one  after 

another,  as  they  and  every  of  them  shall  be  in  seniority  of 

age  and  priority  of  birth,  and  of  the  several  and  respective 

heirs  male  of  the  body  and  bodies  of  all  and  every  such  son 

and  sons  lawfully  issumg,  the  elder  of  such  sons  and  the 

heirs  male  of  his  body  issuing  being  always^  to  be  preferred, 

and  to  take  before  the  younger  of  such  sons,  and  the  heird 

male  of  his  and  their  body  or  respective  bodies  issuing; 

AND  for  default  of  such  issue,  to  the  vs^  of  all  and  every 

the  daughter  and  daughters  of  the  said  (husband,)  on  the  body 

of  the  said  (renfe,)  his  intended  wife,  lawfully  to  be  begotten, 

if  more  than  one,  equally  to  be  divided  between  them,  share 

and  share  alike,  as  tenants  in  common  and  not  as  joint 

tenants,  and  of  the  several  and  respective  heirs  of  the  body 

and  bodies  of  all  and  every  such  daughter  and  daughters 

lawfully  issuing ;  and  if  there  shall  be  but  one  such  daugh^ 

ter,  then  to  the  use  of  such  only  daughter,  and  the  heirs 

of  her  body  lawfully  issuing;    and  in  case  there  shall  be 

more  than  one  such  daughter,  and  any  or  either  of  them 

shall  happen  to  die  without  lawful  issue  of  her  or  their  body 

or  respective  bodies,  then  as  to  the  original  part  or  share,  or 

parts  and  shares,  of  her  or  them  so  dying  without  lawful 

issue,  and  also  as  to  such  other  part  or  share,  or  parts  or 

shares,  as  by  virtue  of  this   present   clause   or  limitation 

shall  have  become  vested  in,  or  accrued  unto  the  daughter  or 

daughters  last-mentioned,  to  the  use  of  the  other  or  others, 

or  survivor  or  survivors  of  the  said  daughter  or  daughters,  to 

be  equally  divided  between  and  amongst  them,  if  more  than 

one,  share  and  slftire  alike,  as  tenants  in  common  and  not  as 

joint  tenants,  and  of  the  several  and  respective  heirs  of  their 
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bodies  lawftilly  issuih^;  and  in  case  all  such  daughters  but 
one  shall  happen  to  die  without  issue  of  her  or  their  body  or 
bodies^  then  to  the  use  of  suoh  soxviyine  or  only  remain- 
ing daughter,  and  of  the  heirs  of  her  body  lawfully  issuing  ; 
AND  f»  default  or  failure  efguch  inut,  to  the  use  of  the  said 
(JmAand^  and  the  heirs  of  his  body  beeotten ;  and  in  default 
of  such  issue,  to  the  use  of  the  said  {%udMnd,)  his  heirs  and 
assigns  for  ever;*  and  as  to,  for,  and  concerning  the 
said  term  of  ninety-nine  years  hereinbefore  limited  in  use  to 
the  said  (frustees  fwr  wtfe^t  pifMnonetfj)  their  executors,  ad- 
ministrators, and  assiens,  it  is  hereby  declared  that  the  said 
torn  is  so  limited  to  Uiem,  upon  the  trusts,  and  to  and  for  the 
ends,  intents,  and  purposes,  and  under  and  subject  to  the 
provisoes  and  agreements  hereinafter  declared  or  express'ed 
concerning  the  same,  (that  is  to  say)  upon  trust  that  they 
the  said  (trustees  for  wifss  pin-money^)  and  the  suryiyor  of 
them,  and  the  executors  and  administrators  of  such  survivor, 
and  their  and  his  assigns,  do  and  shall,  yearly  and  every  year 
during  the  joint  natural  lives  of  the  said  (husband)  and  (wife,) 
his  intended  wife,  by  and  out  of  the  rents,  issues,  and  profits 
of  the  hereditaments  and  premises  comprised  in  the  said 
term,  or  by  mortgage,  sale,  or  other  disposition  of  the  same 
premises,  or  any  of  them  or  any  part  thereof,  for  all  or  any 
part  of  the  said  term,  or  by  bringing  actions  against  any  of 
the  tenants  or  occupiers  of  the  said  premises,  for  the 
rent  then  in  arrear,  or  by  all  or  any  of  the  said  ways  or 
means,  or  any  other  lawful  ways  and  means  whatsoever,  to 

levy  and  raise  one  annuity  or  clear  yearly  sum  of  £ of 

lawful  money  of  Oreat  Britain,  above  and  beyond  all  deduc- 
tions, abatements,  and  reprises,  for  or  on  account  of  any 
taxes,  duties,  rates,  assessments,  and  impositions  whatsoever, 
whether  now  subsisting,  or  at  any  time  or  times  hereafter, 
daring  the  joint  natural  lives  of  the  said  (husband}  and  (wife,) 
to  be  imposed,  take  effect,  or  subsist,  by  authority  of  Parlia- 
ment or  otherwise  howsoever,  and  do  and  shall  pay,  apply, 
and  dispose  of  the  same,  by  four  even  or  quarterly  payments  on 
the  26tn  day  of  March,  the  24th  day  of  June,  the  29th  day 
of  September,  and  the  26th  day  of  December  in  each  year, 
unto  such  person  and  persons,  and  for  such  ends,  intents, 

*  Where  the  settled  estate  is  the  inheritance  of  the  wife,  a  provision 
ought  to  be  made  for  the  husband  and  children  of  a  second  marriage.  See 
Halsey  v.  Halsey,  9  ^2«  Junr.  4cT\. 

And  in  this  case,  instead  of  the  above  limitation  on  failure  ofissue,  the 
limitation  should  run  **  to  the  use  of  any  future  husband  with  whom  she 
may  happen  to  intermarry  for  life,  with  remainder  to  the  first  and  other 
sons  and  daughters  of  such  second  marriage  in  tail  male  and  tail  general 
precisely  as  m  the  limitations  to  the  issue  of  the  first  marriage,^'  if  such 
be  the  intent  of  the  parties. 
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and  puqiosep,  as  the  said  {wife^  by  any  writing  or  writidgs 
under  her  hand,  from  time  to  time  after  the  same  shall  become 
due^  but  not  sooner,  shall,  notwithstanding  her  coverture, 
direct  or  appoint ;  and  in  default  of  such  direction  or  appoint- 
ment, shall  and  do  pay  the  said  annuity  or  clear  yearly  sum  of 

£ — ,  or  so  much  thereof,  as  to  whiph  no  such  direction  or 

appointment  as  aforesaid  shall  be  made  or  take  effect,  into 
the  proper  hands  of  her  the  said  (wife,)  for  her  own  sole  use 
and  benefit,  by  way  of  pin-money,  and  also  a  proportionable 

I)art  of  the  said  annuity  or  yearly  sum  of  £ ,  from  the 
ast  day  of  payment  thereof,  which  shall  next  precede  the 
decease  of  the  said  (wife,)  in  the  life-time  of  the  said  (hus^ 
band,)  her  said  intended  husband,  up  to  the  day  of  her  death, 
the  first  payment  of  the  said  annuity  or  clear  yearly  sum  of 

£ ,  to  be  made  on  such  of  the  said  days  of  payment  as 

shall  next  happen  after  the  solemnization  of  the  said  intended 
man'iage ;  the  said  annuity  or  yearly  sum  to  be  paid  in  such 
manner,  and  to  the  express  intent,  that  the  same  or  any  part 
thereof  shall  or  may  not  be  in  any' manner  subject  or  liable  to 
the  debts,  contracts,  engagements,  or  control  of  the  said  (km- 
band) ;  and  for  that  purpose  it  is  hereby  declared  and  agreed, 
that  the  receipt  or  receipts  in  writing  of  her  the  said  (wife) 
alone,  or  of  such  person  or  persons,  as  she  shall  from  time  to 
time  direct  or  appoint  to  receive  the  same,  shall  from  time 
to  time,  notwithstanding,  her  coverture,  be  a  good  and 
effectual  release,  acquittance,  and  discharge,  and  good  and 
effectual  acquittances,  releases,  and  discharges,  for  so  much 
of  the  said  aimuity  or  yearly  sum  as  in  or  by  such  receipts 
respectively  shall  be  expressed  to  have  been  paid.  And 
UPON  THIS  FURTHER  TRUST,  that  they  the  said  (tru^ees 
for  wife's  pin-money^  and  the  survivor  of  them,  and  the 
executors  and  administrators  of  the  survivor,  apd  their  and 
his  assigns,  no  and  shall  from  time  to  time,  qfier  full  pay- 
ment  and  satisfaction  of  the  said  annuity  or  yearly  sum  of 

£ _-^  and  all  costs  and  expenses  attending  or  in  anywise^ 

relating  to  the  execution  of  tne  trusts  respecting  the  same, 
permit  and  suffer  the  residue  and  overplus  of  the  rents,  issues, 
and  profits  of  the  said  premises,  to  be  had  and  received  by  the 
said  (husbafid)  or  his  assigns,  during  the  term  of  bis  natural 
life,Jto  and  for  his  and  their  own  use  and  benefit:  provided 
always,  and  it  is  hereby  declared  and  agreed,  that  if  the  said 
(intended  husband)  do  and  shall,  during  the  joint  lives  of  the 
said  {intended  husband)  and  \i\i\rxtetiAeayf\ftyWell  and  truly  pay 
or  cause  to  be  paid  into  the  hands  of  the  said  (intended  wife,)  for 
her  separate  use  and  disposal  as  aforesaid,  or  to  such  person 
or  persons  as  she  shall  appoint  to  receive  the  same,  the  said 
clear  annuity  or  yearly  sum  of£ ^^  of  lawful  money  afore- 
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ud,  by  equal  quarterly  payments  on  the  days  and  in  the  man- 
ner  hereinbefore  appointed  for  payment  thereof;  then  9nd 
in  such  case  t^  shall  be  lawful  for  tie  said  (intended  huAand)  and 
his  assigns,  to  receive  ana  take  the  whole  of  the  rents,  issues,  and 
profits  of  the  premises  comprised  in  the  said  term  of  ninety- 
nine  years,  to  and  for  his  and  their  own  use  .and  benefit} 
AND  the  said  {intended  husband,)  for  himself,  his  heirs,  execu- 
tors, and  administrators,  doth  hereby  covenant,  promise,  and 
agree  to  and  with  the  said  (trustees  for  wife's  pin-money) 
respecttvely,  their  executors,  administrators,  and  assigns,  that 
be  the  said  {intended  huAand)  shall  and  will,  from  and  after  the 
solemnization  of  the  said  intended  marriage,  well  and  truly- 
pay  or  cause  to  be  paid  into  the  hands  of  the  said  {intended  wtfe,) 
or  unto  such  person  or  persons  as  she  shall  appoint  to  receive 
the  same,  for  her,  his,  or  their  own  separate  and  sole  use  and 

beoefit,  the  clear  yearly  sum  of  £ — ,  at  the  times  and  . 

in  the  manner  hereinbefore  appointed  for  the  payment  there-  ^ 
of,  according  to  the  true  intent  and  meaning  of  these  presents.  * 
Provibed  always,  .nevertheless,  and  it  is  hereby  declared 
and  agreed,  that  no  part  or  parts  of  the  premises  comprised 
in  the  said  term  of  ninety-nine  years,  nor  the  said  {intended  hus^ 
band,)  his  heirs,  executors,  or  administrators,  shsJl  be  in  any- 
wise liable  t#  pay,  nor  shall  the  trustees  or  trustee  of  the  same 
term,  for  the  time  being,  by  any  of  the  ways  or  means  here- 
inbefore mentioned,  levy  or  raise,  or  be  authorized  to  levy 
or  raise  at  any  one  time  more  than  one  yearns  arrears  of 

the  ssad  annuity  or  yearly  sum  of£ ,  due  previously 

to  the  time  of  levying  or  raising,  or  proceeding  or  attempting 
to  raise  the  same,  over  and  besides  the  costs,  damages,  and 
expenses  incurred  by  the  non-payment  thereof,  any  thing 
hereinbefore  contained  to  the  contrary  thereof  in  anywise 
notwithstanding.  Phovidbd  always,  and  it  is  hereby 
declared  and  agreed  by  and  between  all  the  said  parties  to 
these  presents,  that  from  and  immediately  n^ter  the  decease  of 
either  of  them  the  said  {intended  husband)and  {intended  wife,)  and 
full  payment  and  satisfaction  ofM  arrears  which  shall  be  then 

due  of  the  said  annuity  or  yearly  sum  of  £ ^,  and  all  costs, 

damages,  and  expenses  which  may  have  been  incurred  or 
sustained  by  her  the  said  {intended  wife)  or  her  appointees,  or 
the  said  {trustees  for  wife's  pin-money,)  by  reason  of  any  non- 
payment or  detention  of  the  same  or  any  part  thereof,  or  in 
the  execution  of  the  said  trusts  for  the  said  term  of  ninety- 
nine  years,  and  otherwise  in  relation  thereto,  the  said  term  of 
rdnety-^iine  years  of  and  in  the  said  messuages,  lands,  and 
hereditaments  therein  comprised,  or  so  much  thereof  as  shall 
not  have  been  assimoied  or  disposed  of,  for  the  purposes  last 
mentioned,  (but  subject  and  without  prejudice  to  any  such 
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assignment  or  disposition,)  shall  cease,  deUrmine,  and  be  abso* 
hUely  void  to  all  intents  and  purposes  whatsoever,  any  thing 
herein  contained  to  the  contrary  thereof  in  anywise  notwith* 
standing.  And  as  to  and  concerning  the  said  term 
OF  oxE  THOUSAND  TEAEs^  hereinbefore  limited  in  use  to  the 
said  (trustees  for  raising  portions,)  their  execotors,  administra* 
tors,  and  assigns,  of  and  in  the  said  messuages,  lands,  and 
hereditaments  as  aforesaid,  it  is  hereby  declared  and  agreed  by 
and  between  the  said  parties  hereto,  to  be  the  true  intent  and 
meaning  of  these  presents  and  of  the  said  parties,  that  the  same 
term  is  so  limited  to  them,  upon  the  trusts^  and  to  and  for  the 
ends,  intents,  and  purposes,  and  under  and  subject  to  the  pro- 
visoes hereinafter  declared  or  expressed  of  and  concerning  the 
same,  (that  is  to  say)  upon  trust  until  default  shall  happen 
to  be  made  in  some  quarterly  or  other  payment  of  the  said 
annuity,  yearly  rent-charge,  or  annual  sum  of  £  herein- 

.before  provided^or  the  said  {intend^  fi^fi,)  in  case  she  shall 
'  survive  the  said  (intended  husband,)  at  the  times  or  in  the  man- 
ner hereinbefore  appointed  for  payment  thereof,  to  permit  and 
suffer  the  person  or  persons,  who,  from  time  to  time  and  for  the 
time  being,  shall  and  may  be  entitled  under  and  by  virtue  of  the 
limitations  hereinbefore  contained  of  or  concerning  the  same 
messuages,  lands,  tenements,  and  hereditaments,  expectant  on 
the  determination  of  the  said  term,  to  receive,  takcy  and  retain  the 
rents,  issues,  and  profits  thereof,  to  and  for  his  and  their  own 
use  and  benefit :  And  upon  this  further  trust,  that 
in  case  the  said  annuity,  yearly  rent-charge,  or  annual  sum  of 

£ ,  or  any  part  thereof,  shall  beat  any  time  in  «rrcflr and 

unpaid  for  the  space  of  forty  days  next  after  any  of  the  said 
days  or  times,  at  or  upon  which  the  same  is  hereinbefore  made 
payable  as  ^foresaid,  then  and  in  such  case,  and  so  often  as  the 
same  shall  happen,  it  shall  be  lawful  for  the  said  (tfusteesfor 
raising  portions,)  and  the  survivor  of  them,  and  the  executurs 
and  administrators  of  such  survivor,  and  their  or  his  assigns, 
although  no  formal  or  legal  demand  shall  have  been  made  of 
the  same,  or  of  the  arrears  thereof,  and  he  and  they  are  hereby 
expressly  authorized,  from  time  to  time,  to  enter  into  and  upon 
all  and  every  or  any  part  or  parts  of  the  said  messuagei^,  lands, 
tenements,  and  hereditaments  so  limited  in  use  to  them  as 
aforesaid ;  and  by  and  out  of  the  rents,  issues,  and  profits 
thereof,  or  by  mortgage,  sale,  or  other  disposition  of  the  said 
term  or  any  part  thereof,  or  of  all  or  any  part  of  the  mes- 
suages, lands,  tenements,  and  hereditaments  therein  com- 
prised, or  by  bringing  actions  against  the  tenants  or  occupiers 
of  the  same  hereditaments  and  premises,  or  by  all  or  any  of 
the  said  ways  and  means,  or  other  lawful  ways  and  means 
whatsoever,  to  levy,  raise,  and  pay  the  said  annuity,  yearly 
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cent-charge,  or  amraal  Bum  of  £ ,  or  sp  much  thereof 

as  shall  from  time  to  time  be  in  arrear,  together  with  all  each 
costs,  damages,  and  expenses,  as  she  the  said  (intended  wife)  or 
her  appointees,  or  the  said  (tru$teesfor  raising  patiums,)  their 
execators^  administrators,  and  assigns,  or  any  of  them, 
shall  and  may  expend,  sustain,  or  be  put  unto,  by  reason  of 
the  non-payment  of  the  same  or  any  part  thereof,  or  in  the 
execution  of  the  said  trusts,  and  to  pay  the  overplus  (if  any) 
which  shall  arise  by  the  ways  and  means  aforesaid,  to  the 
person  or  persons  who  shall  be  entitled  to  the  said  heredita- 
moits  and  premises  next  in  remainder  expectant  upon  the 
determination  of  the  said  term;  and  upon  this  further 
TRUST,  that  in  ease  there  shall  be  one  or  more  child  or  children 
of  the  said  {intended  husband)  on  the  body  of  the  said  (nUended 
wtfe)  to  be  b^otten,  (other  thaivand  besides  an  eldest  or  only 
son,)  they  the  said  (trustees  for  raising  portions)  and  the  survivor 
of  them,  and  the  executors  and  administrators  of  such  sunri- 
▼or,  and  their  and  his  assigns,  do  and  shall  after  the  decease  of 
the  said  (intended  husband)  and  (intended  wifcj)  by  demise,  mort" 
gage,  salcy  or  other  disposition,  either  at  one  time  or  several 
times,  of  the  said  messuages,  lands,  tenements,  and  herediCa- 
ments  comprised  in  the  said  term  of  one  thousand  years,  or 
any  part  or  parcel  thereof,  for  all  or  any  part  of  the  said 
term,  or  by  and  out  of  the  rents,  issues,  and  profits  thereof,  or 
by  bringing  actions  against  the  tenants  or  occupiers  of  the  said 
hereditaments  and  premises  for  arrears  of  rent,  or  by  all  or  any 
of  the  ways  and  means,  or  such  other  lawful  ways  or  means,  as 
they  the  said  trustees  or  trustee  shall  think  fit,  and  in  case  of 
any  mortgage  of  the  said  premises  or  any  part  thereof,  by 
sale  of  the  premises  so  mortgaged,  or  any  other  part  thereof, 
for  the  purposes  of  paying  off  or  extinguishing  such  mortgage, 
levy  and  raise,  such  sum  and  sums  far  the  portion  or  portions 
of  the  said  child  or  children^  (except  an  eldest  or  only  son,) 
as  is  or  are  next  hereinafter  mentioned,  (that  is  to  say)  in 
case  there  shall  be  but  one  child  of  the  d/diAi^ritended husband) 
by  the  said  (tn^eiuieJfvj/e,)  besides  an  eldest  or  only  son,  the  sum 

of  ^ of  lawful  money  of  Great  Britain,  for  the  portion 

of  such  younger  child,  be  the  same  a  son  or  daughter,  and  to 
be  paid  and  payable,  and  to  be  or  become  a  vested  interest, 
at  such  time  and  in  such  manner,  after  the  decease  of  the  sur« 
vivor  of  them  the  said  {intended  husband)  and  (intended  wife,)  as 
ibeaaid(intended  husband)^  anyone  time  orat  several  times,  by 
any  deed  or  instrument  in  writing,  to  be  sealed  and  delivered 
by  him  in  the  presence  of  two  or  more  credible  witnesses, 
or  by  his  last  will  and  testament  in  writing,  to  be  by  him 
nmed  and  published  in  the  presence  of  three  or  more  credible 
witnesses,  shall  direct  or  appoint ;  and  in  default  of  such 
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direction  or  appointment,  the  same  to  vest  in  such  child  being 
a  younger  son  at  his  age  of  twenty-one  years,  or  being  a 
daughter,  at  her  age  of  twenty-one  years,  or  day  of  marriage, 
which  shall  first  happen,  and  to  be  paid  or  payable  to  him  or 
her  at  such  age  or  time,  provided  the  same  do  not  happen 
until  after  the  decease  of  the  survivor  6f  them  the  said  (intended 
husband)2Lnd{intendedtDife)\BVT  if  the  same  shall  happeninthe 
life  of  the  said  {intended  husband)  and  (intended  mfe,)  cr  the'sur- 
vivor  of  them,  then  the  portion  of  such  younger  child  to  be  post- 
poned until  after  the  decease  of  the  survivor  of  them  the  said 
(intended  hu8band)dLnd(intendedwife,)  unless  they  jointly,  during 
their  lives,  or  the  survivor  of  them  after  the  decease  of  the 
other,  shall  by  writing  under  their,  his,  or  her  hands  and  seals, 
or  hand  and  seal,  signify  a  desire  that  the  same  shall  be  sooner 
raised  and  paid.  Anb  in  case'there  shall  be  two  children  and 
no  more,  whether  sons  or  daughters  (other  than  and  besides 
an  eldest  or  only  son,)  of  the  said  {intended  htuband)hy  the  said 

{intended  wife,)  then  the  sum  of  £ of  sij^ch  lawful  money 

as  aforesaid,  for  the  portions  of  such  two  children ;  and  t/i  case 
there  shall  be  three  or  any  greater  number  than  three  children, 
whether  sons  or  daughtera  (other  than  and  besides  an  eldest 
or  only  son)  of  the  said  (intepided  husband)  by  the  said  {intended 

wife,)  then  the  sum  of  £ of  like  lawful  money,  for  the 

portions  of  such  three  or  more  children ;  which  said  sum  of 
£ or  £ so  to  be  raised  for  such  vhild  or  chil- 
dren (being  more  than  one,)  shall  be  paid  and  payable,  and 
become  a  vested  interest  in  such  children  respectively, 
or  in  or  to  any  one  or  more  of  them,  exclusively  of  the  other 
or  others  of  them,  or  in  or  to  his,  her,  or  their  issue,  at  and 
upon  such  ages,  days,  or  times,  and  in  such  shares  and  pro- 
portions, and  be  subject  to  such  charges,  provisoes,  condi- 
tions, and  limitations  over,  to,  among,  or  in  favour  of  any  one 
or  more,  or  other  or  others  of  them,  and  in  such  manner  and 
form  in  all  respects  as  the  said  {intended  husband,)  at  any  one 
or  more  time  or  times,  and  from  time  to  time,  by  any  deed  or 
deeds,  writing  or  writings,  to  be  by  him  sealed  and  delivered 
in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses*  or  by  his  last  will  and  testament  in  writing,  to  be 
signed  and  publi^ed  by  him  in  the  preitence  of  and  attested 
by  three  or  more  witnesses,  shall,  eitner  absolutely  or  with  a 
power  of  revocation,  direct  or  appoint;  but  in  default  of  such 

direction  or  appointment,  then  the  said  sum  of  £^ ^ 

£ ,  as  the  case  may  be,  so  to  be  raised  for  the  younger 

children  of  the  said  intended  marriage,  to  be  equallv  divided 
between  or  amongst  such  younger  children,  ana  to  become  a 
vested  interest  and  vested  interests,  and  to  be  paid  and  payable 
to  them  respectively,  at  the  age  and  times  following;  that  is 
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to  say,  the  share  or  shares  of  snch  of  them  as  shall  be  a  son 
or  SODS,  to  vest  in  him  or  them  at  his  or  their  age  or  respec- 
tive ages  of  twenty-one  years ;  and  the  share  and  shares  of 
such  of  them  as  shall  be  a  daughter  or  daughters,  to  vest  in 
her  or  them,  at  her  or  their  age  or  respective  ages  of  twenty- 
cue  years,  or  day  or  respective  d«iys  of  marriage,  which  shall 
first  happen,  and  to  be  paid  to  hiqi,  her,  or  them  respectively, 
at  that  age  or  time,  in  case  the  same  shall  not  take  place 
aotil  after  the  decease  of  the  survivor  of  them  the  said  {intended 
hutband)  and  {intended  wife);  but  in  case  any  of  such  younger 
duld  or  children,  being  a  son  or  sons,  shall  attain  his  or  their 
^e  or  respective  ages  of  twenty-one  years,  or  being  a  daugh« 
ter  or  daughters,  shall  attain  her  or  their  age  or  respective 
ages  of  twenty-one  years,  or  be  married,  in  the  life-time  of 
the  said  {interned  husband)  and  {intended  wife,)or  the  survivor  of 
them,  then  the  payment  of  his,  her,  or  their  share  or  shares 
shall  be  postponed  until  after  the  decease  of  them  the  ^aid 
{intended  husband)  and  {intended  wife,)  unless  they  jointly  du- 
ring their  lives,  or  the  survivor  after  the  decease  of  the  other, 
shall,  by  any  writing  under  their,  his,  or  her  hands  and  seals, 
or  hand  and*  seal,  signify  or  desire,  or  give  their,  his,  or  her 
consent,  that  the  same  or  any  of  them  shall  be  sooner  raised 
and  paid.     Providbd  always,  nn^  it  is  hereby  furt/ter  de- 
dard  and  agreed  by  and  between  the  parties  hereto,  that  fVi 
case  any  appointment  shall  be  made  by  the  said  {intended  husband  f) 
m  porsuance  of  the  power  hereinbefore  contained  for  that 
pnipose.  of  or  concerning  the  sum  or  sums  hereby  directed 
to  be  raised  for  the  portion  or  portions  of  any  younger  child, 
or  the  younger  children  of  the  said  intended  marriage,  or  any 
part  thereof  to  or  in  favour  of  any  one  or  more  of  such  children, 
no  such  child  or  children  who  shall  take  any  part  or  share  of  the 
soidsumor  sums,  under  or  by  virtue  of  such  appointment,5/iia//&e 
fntkkd  to  at^ further  or  other  part  or  share  of  and  in  the  remain- 
ing or  unappointed  part  or  parts  of  the  said  monies,  unless  in  the 
^appointment  it  moU  be  otherwise  declared  or  expressed,  until 
hc,the,iir  they  shall  have  brought  the  sum  so  appointed  to  him,her, 
or  them  sn^o  hotchpot,  for  the  benefit  of  the  others  or  other  of  the 
said  children  or  child,  for  whom  a  portion  is  hereby  intended 
or  directed  to  be  raised  as  aforesaid.     Provided  always, 
wd  it  is  hereby  agreed  and  declared  by  and  between  the  said 
pstrties  hereto^  that  in  case  there  shall  be  more  than  one  younger 
dUd  of  the  said  intended  marriage,  for  whom  portions  are 
hereby  provided  as  aforesaid,  and  aqy  of  them,  being  a  son  or 
^ns,  shall  depart  this  life^  or  become  an  eldest  or  only  son, 
before  he  or  they  respectively  shall  attain  the  age  of  twenty- 
one  years,  or  being  a  daughter  or  daughters,  shall  depart 
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this  life  before  she  or  they  respectively  shall  attain  that  age 
or  become  married ;  then  and  in  such  case,  (no  direction  or 
appointment  being  made  or  given  by  the  said  (intended  husband) 
to  the  contrary,  in  pursuance  of  the  power  hereinbefore  con- 
tained, and  subject  to  any  such  as  shall  be  so  made  or  given,) 
the  portion  or  share  of  every  such  son  so  dying  or  becoming 
an  eldest  or  only  son,  and  of  every  daughter  so  dying  under 
the  age  of  twenty-one  years  and  without  having  been  married, 
or  so  much  and  such  part  thereof  as  shall  not  have  been 
raised  and  applied  for  his  or  her  benefit,  in  pursuance  of  the 
power  hereinafter  provided  for  that  purpose,  shall  belong  to 
the  survivor  or  survivors,  or  other  or  others  of  such  children, 
(not  being  an  eldest  or  only  son,)  and  shall  vest  in  and  Be 
paid  to  such  surviving  or  other  child,  if  but  one ;  and  if 
more  than  one,  then  to  vest  in  and  be  paid  to  such  surviving 
or  other  children,  in  equal  parts,  shares,  and  proportions,  at 
or  upon  such  and  the  same  ages,  days,  and  times  respectively, 
and  m  such  and  the  same  manner  in  all  respects,  as  is  herein- 
before declared  or  expressed  relative  to  or  concerning  his, 
her,  or  their  original  share  or  shares,  of  or  in  the  said  sum  or 
sums,  or  as  nearly  thereto  as  circumstances  will  permit ;  and 
in  case  any  or  eitner  of  the  said  children,  to  whom  any  such 
share  or  portion  shall  accrue  or  survive  upon  the  decease 
of  his,  her,  or  their  brother  or  sister,  shall  die,  or  being  a  son 
or  sons,  shall  become  an  eldest  or  only  son  before  such  ac- 
cruing or  surviving  part  or  share,  or  parts  or  shares,  shall 
become  vested  in  him,  her,  or  them ;  then  and  in  such  case, 
and  from  time  to  tin^e  as  often  as  the  same  shall  happen^  (and 
in  default  of  and  subject  to  any  such  appointment  to  the  con- 
trary as  aforesaid,)  all  and  every  such  accruing  or  surviving 
part  or  share,  or  parts  or  shares,  or  so  much  thereof  as  shall 
not  have  been  appointed,  for  the  benefit  of  such  surviving 
child  or  children,  shall  be  subject  and  liable  to  such  and  the 
same  or  the  like  clause  or  provision  of  accruer,  and  shall 
accordingly  accrue  and  survive  to  the  remaining  pr  others  or 
other  of  the  said  surviving  children  or  child,  and  be  paid  and 
payable  to  him,  her,  or  them,  as  is  hereinbefore  declared  or 
expressed  touching  his,  her,  or  their  original  share  or  shares^ 
of  or  in  the  same  sum  or  sums ;  so  nevertheless,  that  no  one 
of  the  said  children  shall,  by  survivorship  or  otherwise,  have 

or  be  entitled  unto  more  than  the  sum  of  ^ for  his  or 

her  portion,  nor  any  two  such  children,  to  more  than  the  sum 

of  Jt between  them,  for  their  respective  portions ;  it 

being  hereby  declared  and  agreed,  that  it  by  reason  or  virtue 
of  such  survivorship  or  otherwise,  any  such  child  ox  children 
shall,  under  the  trusts  and  provisions  hereinbefore  contained. 


(the   GfKERAL   PRECEDENT.)  179 

be  eotitled  to  a  greater  sum  than  £ or  £ : —  (as 

the  case  may  be)  for  his^  her^  or  their  portion  or  portions,  the 
residue  or  surplus  of  the  sum  or  sums  hereiqbetore  directed 
to  be  raised  for  any  younger  children,  or  the  younger  chil- 
dren of  the  said  intended  marriage,  abore  or  ezceedkig  the 

said  sum  or  sums  of  £ or  £ »,  shall  sink  into 

the  lands  and  hereditaments  charged  with  the  payment  there- 
of, and  shall  not  be  raised  or  payable.     And  upon  this 
FURTHER  TRUST,  that  they  the  said  (trustees  far  raising  por- 
tions) and  the  survivor  of  them,  and  the  executors  or  adminis- 
trators of  the  survivor,  and  their  or  his  assigns,  do  and  shall 
after  the  decease  of  the  said  (intended  husband)  aiid  (intended 
wifej)  in  default  of  or  subject  to  any 'appointment  by  the  said 
(intended  husband)  as  aforesaid,  by  and  out  of  the  rents,  issues, 
and  profits  of  the  said  messuages,  lands,  and  hereditaments, 
comprised  in  the  said  term  of  one  thousand  years,  Itoy  and 
raise  for  the  maintenance  and  education  of  the  child  or  children 
9f  the  said  intended  marriage,  for  whom  a  portion  or  portions 
IB  or  are  hereby  provided  as  aforesaid,  such  yearly  sum  or  sums 
of  money  as  hereinafter  is  or  are  mentioned,  until  their  respective 
portions  shall  become  payable,  under  or  by  virtue  of  the  trusts 
or  agreements  herembefore  contained  for  that  purpose,  that 
is  to  say,  for  each  of  the  said  children,  until  he  or  she  shall 
attain^his  or  her  age  of  twelve  years,  such  yearly  sum  as  shall 
be  equal  to  the  interest  of  the  portion  hereby  provided  or 
intended  for  him,  her,  or  them  as  aforesaid,  after  the  rate  of 
£3  by  the  year  for  every  j^IOO  of  such  portion;  and  from 
and  after  the  age  of  twelve  years,  such  yearly  sum  for  every 
such  child  as  shall  be  equivalent  to  the  interest  of  the  portion 
hereby  intended  for  him  or  her  as  aforesaid,  after  the  rate  of 
£5  for  every  ^100  by  the  year,  and  pay  and  apply  the  same 
for  the  maintenance  aiid  education  of  the  said  children  or 
child  accordingly,  either  to  the  person  or  persons  who,  for 
the  time  being,  shall  be  educating  or  maintaining  him,  her, 
or  them  respectively,  or  to  the  guardian  or  guardians  (if  any) 
of  such  child  or  children  respectively,  to  be  oy  such  guardian 
or  euardians  applied  for  that  purpose ;  a  n  d  tV  is  hereby  agreed 
and  declared  that  the  said  sum  or  sums  for  maintenance  as 
aforesaid,  shall  be  raised  and  paid  by  even  an3  equal  half- 
yearly  payments  on  the  days  following,  that  is  to  say,  on  the 

day  of and  the day  of in  each 

and  every  year  during  the  minority  of  the  said  children  re- 
spectively, the  first  payment  thereof  to  begin  and  be  made  on 
such  of  the  said  days  as  shall  next  happen  after  the  decease 
of  the  survivor  of  them  the  said  (intended  husband)  and  (272- 
tended  wife.)     Provided  alwanys,  and  it  is  hereby  agreed 

N  2 
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and  declared  by  and  between  the  said  parties  hereto,  that  not- 
withstanding any  thing  hereinbefore  contained,  it  shall  be  law- 
ful for  the  said  ( trustees yhr  raising  portions)  and  the  survivor  of 
them,  and  the  executors  and  administrators  of  such  survivor, 
and  their  and  his  assigns,  at  any  time  and  times  after  the  de- 
cease of  the  survivor  of  them  the  said  {intended  husband)^nd  {in- 
tended wife,)  or  in  his,  her,  or  their  life-time,  by  or  with  their, 
his,  or  her  direction  or  consent,  to  be  testified  by  some  writing 
under  their  hands  and  seals  during  their  joint  lives,  or  the  hand 
and  seal  of  the  survivor  of  them,  and  after  the  decease  of  either 
of  them,  (but  subject  in  all  cases  to  the  power  of  appointment 
herein  before  contained,)  by  any  such  demise,  mortgage,  or  sale, 
or  other  the  ways  and  means  hereinbefore  mentioned,  to  levy 
and  raise  (but  subject  nevertheless  and  without  prejudice  to 
other  the  trusts  and  provisoes  hereinbefore  contained,)  the 
whole  or  any  part  of  the  portion  or  portions  hereby  intended 
and  provided  for  such  of  the  children .  6(  the  said  intended 
marriage,  as  for  the  time  being  shall  be  a  younger  son  or 
younger  sons,  for  the  purpose  of  placing  him  or  them  in  the 
army  or  navy,  or  in  any  profession  or  employment,  or  other- 
wise for  his  or  their  promotion  in  the  world  or  advancement  in 
Ufe^  although  his  or  their  said  portion  or  portions,  or  presump- 
tive portion  or  portions,  shall  not  then  have  become  vested  or 
payaole:   provided  always,  nevertheless,  i^zX  no  demise, 
sale,  or  mortgage  of  the  Said  term  of  one  thousand  years,  or 
the  hereditaments  therein  comprised,  shall  be  made  for  raising 
such  portion  or  portions  as  aforesaid,  or  any  part  thereof 
respectively,  until  some  one  of  the  said  portions  shall  become 
actually  payitble,  under  or  by  virtue  of  the  trusts  hereinbefore 
contained  concerning  the  same,  unless  by  or  with  such  direc- 
tion or  consent  as  last  hereinbefore  mentioned,  but  the  rents 
and  profits  only  of  the  said  premises  shall  be  applicable  to  or 
for  the  trusts  and  purposes  of  the  said  term :  and  uponfur- 
THER  TRUST,  that  they  the  said  {trustees  for  raising  portions,) 
and  the  survivor  of  them,  and  the  executors  and  administra- 
tors of  such  survivor,  and  their  and  his  assigns,  do  and  shall, 
until  some  or  one  of  the  portion  or  portions  hereinbefore  pro- 
vided for  the  younger  children  of  tne  said  intended  marns^e 
shall  become  payable,  permit  and  suffer  the  person  or  persons 
to  whom  the  next  and  immediate  reversion  or  remainder  of 
and  in  the  said  hereditaments,  comprised  in  the  said  term  of 
one  thousand  years,  immediately  expectant  upon  the  deter- 
mination th£reof,  shall  for  the  time  being  belong,  to  receive 
the  residue  and  surplus  of  the  rents,  issuex;,  and  profits  which 
shall  remain  after  payment  of  such  yearly  sum  or  sums  as  are 
hereinbefore  directed  to  be  raised  for  the  maintenance  and 


(the    general    PttECEDENT.)  181 

education  of  the  said  children,  and  perfonnance  and  satisfac- 
tion of  other  the  trusts  hereby  declared  of  and  concerning 
the  same  term  and  premises.  Provided  always,  and  it  is 
hereby  farther  declared  and  agreed,  that  ait  cate  the  said  (intend- 
tdkuiband,)  in  his  UfeMme,  or  by  his  last  will  and  testamentj  or 
any  codicil  thereto,  shall  give  or  advance  any  sum  or  sums  of 
mon^  or  other  property,  for  or  towards  the  promotion 
or  acmmcement  in  hfe  of  any  of  the  ^d  children,  being  a 
younger  son  or  younger  sons,  or  being  a  daughter  or  daugh- 
tprs,  opon  her  or  their  marriage;  then  and  in  such  case,  the 
sum  or  sums  so  to  be  advanced,  if  greater  than  or  equal  to  the 
portion  or  portions  hereinbefore  provided  or  intended  for  such 
child  or  cnildren  respectively,  shall  be  accounted  in  full  of 
the  portion  or  portions  of  or  for  the  child  or  children  re- 
spectively>  to  whom  or  for  whose  benefit  the  same  shall  have 
been  paid  or  given ;  but  if  such  advanced  sums  be  less  than 
the  portion  or  portions  hereinbefore  provided  or  intended 
for  such  child  or  children  respectively,  then  the  same  shall 
be  accounted  as  part  of  the  portion  or  portions  of  the  said 
children  respectively,  unless  the  said  {intended  husband) 
shall  otherwise  declare  or  direct,  by.  some  writing  under  his 
hand,  attested  by  two  or  more  credible  witnesses:  pro- 
vided ALSO,  and  it  is  hereby  further  declared  and  agreed  by 
and  between  the  said  parties  to  these  presents,  that  in  case 
the  trusts  hereinbefore  declared  of  and  concerning  the  said 
term  of  one  thousand  years,  hereinbefore  limited  to  the  said 
{trustees for  raising  portions)  as  aforesaid,  shaU  not  arise  or  take 
effect,  or  wheti  and  as  soon  as  the  same  shall  have  been  fully 
performed  and  satis/led^  or  shall  become  unnecessary  or  incapa- 
ble of  taking  effect,  or  in  case  the  sum  or  sums  to  be  raised 
bv  means  thereof  shall  be  paid  by  the  person  or  persons  who 
shall  be  entitled  to  the  premises  therein  comprised  next  in 
remainder  expectant  upon  the  said  term,  and  the  costs, 
charges,  and  expenses  of  the  trustees  of  the  said  term,  and  of 
their  respective  executors  and  administrators,  in  and  about 
the  execution  and  performance  of  the  trusts  thereof,  shall 
have  been  fully  paid  and  satisfied,  (and  which  they  are  hereby 
expressly  authorised  and  empowered  to  levy  and  raise  by  all 
or  any  of  the  ways  and  means  aforesaid,  and  to  retain  accord- 
ingly,) then  and  from  thenceforth  the  said  term  of  one  thousand 
years  of  and  in  the  said  premises,  or  so  much  thereof  as  shall 
remain  unsold  and  undisposed  of,  for  the  purposes  aforesaid, 
AM  cease,  determiney  and  be  utterly  void,  to  all  intents  and  pur- 
poses whatsoever,  any  thing  hereinbefore  contained  to  the  con- 
trary thereof  in  any  wise  notwithstanding,  but  without  preju- 
dice nevertheless  to  any  sale,  mortgage,  or  other  disposition. 
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which  shall  or  may  have  been  previously  made  of  any  part 
thereof,  or  of  the  hereditaments  therein  comprised  for  anjr  of 
the  same  purposes ;  and  the  said  (intetided  hmband,)  for  him- 
self, bis  heirs,  executors,  and  administrators,  doth  hereby  co- 
venant, promise,  and  agree  to  and  with  the  said  {trustees  Jbr 
raising  portions,)  their  executors,  administrators,  and  assigns, 
that  in  case  any  sum  or  sums  of  money  shall,  after  the  decease 
of  the  H^id(intendedhud>and,)2ind  in  the  life-time  of  the  said(tii- 
tended  wife,)  be  taised  by  mortgage  of  all  or  any  of  the  premises 
comprised  in  the  said  term  of  one  thousand  years,  in  part  of 
the  portion  or  portions  of  a  younger  child  or  younger  children 
of  tne  said  intended  marriage,  in  pursuance  of  the  power 
hereinbefore  contained  for  that  purpose;  then  and  in  such 
case,  the  heirs,  executors,  and  administrators  of  the  said  (intended 
husband,)  shall  and  will  from  time  to  time,  during  the  life  of 
the  said  (intended  mfe,)  well  and  truly  pay  and  keep  down  so 
much  of  the  interest  of  the  said  sum  or  sums  of  money,  a.9  the 
clear  rents  and  profits  of  the  said  premises  comprised  in  the 
said  term,  after  payment  of  the  said  annual  sum  or  yearly 
rent-charge  of  £ — - — ^  and  all  expenses  relating  thereto, 
shall  not  extend  to  pay. 

Here  add  the  usual  powers  to  grant  leases  to  sell  or 
exchange,  with  other  proper  clauses,  as  in  p.  156  supra,  and 
conclude  with  the  customary  covenants  for  the  title. 

In  the  Settlement  of  a  small  Freehold  Estate  to  the  use  of  the 
Husband  and  ^fe  for  their  respective  Lives,  and  after  the 
Decease  of  the  Survivor,  to  the  Children  of  the  marriage 
according  to  appointment ;  and  in  default  oj  appointment,  to 
the  Children  as  Tenants  in  common  in  TaiL 

unto  the  said  (trustees,)  their  heirs  and  assigns,  for  ever; 

but  to  the  uses  nevertheless,  upon  the  trusts,  and  for  the 
several  ends,  intents,  and  purposes,  and  under  and  subject 
to  the  several  provisoes,  limitations,  declarations,  and  agree* 
ments  hereinafter  declared  or  expressed  of  and  concerning 
the  same,  (that  is  to  say,)  to  the  use  of  the  said  (intended 
husband)  and  his  heirs,  until  the  said  intended  marriage  shall 
be  had  and  solemnized ;  and  from  and  immediately  after  the 
solemnization  thereof,  to  the  use  of  the  said  (intetided  hus- 
band) and  his  assigns,  for  and  during  the  term  of  his  natural 
life,  without  impeachment  of  or  for  any  manner  of  waste, 
other  than  wilful  and  malicious  waste ;  and  from  and  immedi- 
ately after  the  determination  of  that  estate,  by  forfeiture  or 
otherwise,  in  his  life-time,  to  the  use  of  the  said  (trustees) 
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and  their  heirs,  during  the  natural  life  of  the  said  (intended  hu$^ 
hand,)  in  trust  to  preserre  the  contingent  uses  and  estates 
hereinafter  limited  from  being  defeated  or  destroyed,  and  for 
that  purpose  to  make  entries  or  bring  actions  as  occasion 
may  reouire,  but  nevertheless  to  permit  and  suffer  the  said 
(jai^endeakusband)2JiA  his  assigns, to  receive  and  take  the  rents, 
issues,  and  profits  thereof,  to  and  for  his  and  their  own  use 
and  benefit ;  and  from  and  immediately  after  the  decease  of 
the  said  (intended  huAand^)  to  the  use  of  the  said  (intended 
wife)  and  her  assigns,  for  and  during  her  natural  life,  without 
impeachment  of  or  for  any  manner  of  waste,  other  than  wilful 
or  malicious  waste,  as  and  for,  or  in  the  nature  of  jointure 
for  her  the  said  (intended  wife,)  and  in  lieu,  satisfaction,  and  bar 
to  all  dower,  free-bench,  or  thirds,  either  at  common  law  or 
by  custom,  which  she  the  said  (intended  wife)  may  or  otherwise 
might  have  or  be  entitled  to,  or  claim  or  demand  in  or  out  of 
any  of  the  present  or  future  manors,  messuages,  lands,  tene- 
ments, and  hereditaments,  or  other  estates  or  property  of  him 
the  said  (intended  husband) ;  and  from  and  immediately  after 
the  determination  of  the  said  estate,  by  forfeiture  or  otherwise, 
in  her  life-time,  to  t9e  iJSE  of  the  said  (trustees)  and  their  as* 
signs,  during  the  natural  life  of  the  said  (;intended  wife,)  in 
TfiusT  to  preserve  the  contingent  uses  and  estates  hereinafter 
limited  from  being  defeated  or  destroyed,  and  for  that  pur- 
pose to  make  entries  and  bring  actions  as  occasion  may  re- 
quire, but  nevertheless  to  permit  and  suffer  the  said  (intended 
wife)  and  her  assigns,  to  receive  and  take  the  rents,  issues,  and 
profits  thereof,  to  and  for  her  and  their  own  use  and  benefit ; 
and  from  and  after  the  decease  of  the  survivor  or  longest  liver 
of  them  the  said  (intended  husbatid)  and  (intended  wife)  then 
TO  THE  USE  of  all  and  every  or  such  one  child  or  children, 
whether  male  or  female,  of  the  body  of  the  said  (intended  hus- 
band,) on  the  body  of  the  said  ( )  his  intended  wife,  to 

be  begotten,  for  such  estate  and  estates,  interest  and  interests, 
and  in  such  paa^ts,  shares,  and  proportions,  manner  and  form, 
and  subject  to  such  charges  and  payments  to  any  one  or  more 
of  such  child  or  children,  and  with  and  under  such  restrictions, 
limitations,  and  powers,  with  or  without  power  of  revocation, 

as  they  the  said  (intended  husband)  and  ( )  his  intended 

wife,  at  any  time  during  their  joint  lives,  in  and  by  any  deed 
or  deeds,  writing  or  writings,  to  be  by  them  and  each  of 
them  sealed  and  delivered  in  the  presence  of  and  attested  by 
two  or  more  credible  witnesses,  shall  direct,  limit,  or  appoint  4 
and  in  default  of  such  direction,  limitation,  or  appointment, 
and  as  to  such  part  or  parts  thereof,  whereof  there  shall  be 
iio  such  direction,  limitation,  or  appointment,  and  in  case  any 
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such  shall  be  made,  then,  when  and  as  the  estates  and  in- 
terests thereby  directed,  limited,  and  appointed,  shall  respec* 
tively  end  and  determine,  to  the  use  of  all  and  every  of 
such  one  child  or  children  of  the  body  of  the  said  {intended  hus- 
band,) on  the  body  of  the  said  ( )  his  intended  wife,  to 

be  begotten,  for  such  estate  an'd  estates,  interest  and  interests, 
and  in  such  parts,  shares,  and  proportions,  manner  and  form, 
and  subject  to  such  charges  and  payments  to  any  one  or  more 
of  such  child  or  children,  and  with  and  under  such  restrictions, 
limitations,  and  powers,  with  or  without  power  of  revocation, 

as  the  survivor  of  them  the  said  (intended  husband)  and  ( ) 

his  intended  wife,  after  the  death  of  them,  by  any  deed 
or  instrument  in  writing,  to  be  by  him  or  her  sealed  and 
delivered  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  or  by  his  or  her  last  will  and  testament  in 
writing,  or  any  codicil  or  codicils  thereto,  or  any  writing  or 
writings  purporting  to  be  his  or  her  last  will  and  testament, 
or  codicil  or  codicils,  to  be  by  him  or  her  signed  and  published 
in  the  presence  of  and  to  be  attested  by  three  or  more  cre- 
dible witnesses,  shall  direct,  limit,  or  appoint ;  and  in  default 
of  such  direction,  limitation,  or  appointment,  and  as  to  such 

f>art  or  parts  thereof,  whereof  there  shall  be  no  such  direction, 
imitation,  or  appointment,  and  in  case  any  such  shall  be 
made,  then,  when  and  as  the  estates  and  interests  thereby 
directed,  limited,  and  appointed,  shall  respectively  end  and 
determine,  to  the  use  of  all  and  every  the  child  or  children, 
whether  male  or  female,  of  the  said  (intended  husband,)  on  the 

body  of  the  said  ( )  his  intended  wife,  to  be  begotten, 

to  be  equally  divided  between  and  amongst  them,  it  more 
than  one,  share  and  share  alike,  as  tenants  in  common,  and 
not  as  joint  tenants,  and  of  the  several  and  respective  heirs  of 
all  and  every  such  child  and  children  ;  and  if  there  shall  be  but 
one  such  child,  then  to  the  use  of  such  only  child,  and  his 
or  her  heirs ;  and  in  default  of  such  issue,  to  the  use  of 
him  the  said  (intended  husband,)  his  heirs  and  assigns  for  ever. 

Where  the  husband  is  a  trader  within  the  meaning  of  the 
Bankrupt  Laws,  or  is  likely  to  become  so,  and  the  estate  to 
be  settled  is  the  inheritance  of  the  wife,  it  will  be  prudent, 
in  the  limitation  of  the  use  to  him  for  life,  to  shift  such  use 
in  the  event  of  his  becoming  a  bankrupt  or  insolvent,  in 
order  that  a  provision  may  in  that  case  be  secured  for  his 
family;  which  shifting  use  will  be  good.  Ex  parte  Cook,  8 
Fez.  Jun,  363.     Locki/er  v.  Savage,  2  Str.  497.     Stratton  v. 
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Hale,  2  Br,  Ch.  Rep.  490.     But  note,  that  where  the  estate 

is  the  inheritance  of  the  husband,  this  shifting  use  will  be  bad ; 

it  having  been  considered  to  be  fraudulent  and  wholly  void 

as  against  his  creditors. 

The  form  of  such  limitation  in  the  first  case,  as  to  the  wife's 

estate,  may  be  as  follows  :  * — 

To  THE  USE  of  the  said  {intended  huskand)  and  his  assigns, 
daring  the  term  of  his  natural  life,  or  until  he  shall  commit 
an  act  of  bankruptcy  within  the  meaning  of  any  of  the  sta- 
tutes made  or  to  be  made  in  relation  to  bankrupts,  whereon  a 
commission  shall  issue,  and  whereon  he  shall  be  found  or 
declared  a  bankrupt;  or  until  he  shall  make  any  composition 
with  his  creditors  for  the  payment  of  his  debts,  although  a 
commission  of  bankrupt  snail  not  issue  against  him ;  or  until 
he  shall  make  an  assigment  of  his  estate  and  effects  for  the  be- 
nefit of  his  creditors,  which  shall  first  happen;  akd  from  and 
after  the  decease  of  the  said  {intended  husoand,)  or  his  commit- 
ting any  act  of  bankruptcy  whereon  a  commission  shall  issue, 
ana  whereon  he  shall  be  found  or  declari^d  a  bankrupt,  or 
making  such  composition  or  assignment  as  aforesaid,  then  to 
THE  USE  of  the  said  {intended  wife,  &c,  as  the  case  may  be.) 

An  alteration  in  family  interests,  and  other  occurrences,  may 
sometimes  render  it  necessary  to  revoke  the  uses  of  a  settle- 
ment, and  appoint  new  and  other  uses  in  lieu  thereof;  and 
where  this  is  contemplated  as  possible,  there  should  be  in- 
serted, immediately  before  the  leasing  power,  a  general 
POWER  OF  REVOCATION  OF  USES,  to  the  foUowiug  effect f : 


*  See  p.  \ 46 supra,  where  it  ought  properly  to  be  brought  in. 

f  At  ine  common  law  and  bemre  the  statute  of  uses,  (^7  Hen.  8,  cap. 
10,)  no  power  of  revocation  could  be  annexed  to  a  conveyance,  by  reason 
of  its  repugnancy  to  the  preceding  grant.     Co.  Lit.  S37* 

But  now,  provisoes  and  powers  of  revocation  of  uses  of  Jands  are  very 
freqvent  in  voluntary  conveyances,  whether  by  feoffment  or  otherwise. 
Shqt.  Touch.  524. 

And  a  power  to  appoint  new  uses  contains  inclusively,  in  effect  at  least, 
a  power  to  revoke :  but  a  mere  power  to  revoke  will  not  authorize  a  new 
appointment  by  the  same  deed,  in  addition  to  the  right  of  revoking ;  and 
therefore,  where  there  is  to  be  a  power  to  appoint  anew,  there  must  be  an 
express  provision  for  that  purpose.  Prec.  6han.  474.  Powell's  Pow.  278. 
2  RolPsAbr.  769'    Doug.  Bep.  477 *    Skep.  Touch.  525. 

A  power  to  revoke  and  appoint  new  uses  from  time  to  time,  if  executed 
of  the  whole  estate,  can  be  executed  but  once,  and  not  ioties  guoties;  but 
if  the  person  to  whom  the  pow«r  of  revoking  the  old  uses  and  of  limiting 
new  ones  is  reserved,  does,  in  the  deed  of  revocation,  annex  a  power  of 
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Provided  always,  and  it  is  hereby  further  declared  and 
agreed  to  be  the  true  intent  and  meaning  of  these  presents,  and 
notwithstanding  the  several  directions,  limitations,  and  ap- 
pointments,and  grants  and  releases  hereinbefore  contained^  that 
it  shall  be  lawfm  for  the  said  (intended  husband)  and  (intended 
wife,)  from  time  to  time,  and  at  any  time  hereafter  during  their 
joint  natural  lives,  by  any  deed  or  deeds,  instrument  or  instru-> 
ments,  in  writing  under  their  hands  and  seals,  to  be  by  them 
sealed  and  delivered  in  the  presence  of,  and  attested  by  two  or 
more  credible  witnesses,  jointly  to  revoke,  repeal,  alter,  change, 
determine,  and  make  void,  all  and  every  or  any  of  the  uses, 
trusts,  estates,  charges,  powers,  provisoes,  conditions,  limita- 
tions, directions,  and  agreements,  in  and  by  these  presents 
limited,  declared,  or  expressed  respectively  of  and  concerning 
the  said  messuages,  lands,  tenements,  hereditaments,  and 
premises,  granted  and  released  as  aforesaid,  or  any  of  them 
or  any  part  thereof,  except  with  respect  to  the  two  several 

rent-charges  of  £ and  £ ,  so  hereinbefore  by 

these  presents  limited  to  the  said  (intended  wife,)  and  the  se^ 
veral  powers  and  remedies  for  securing  and  recovering  the 
same  respectively ;  and  except  also,  with  respect  to  the  said 
two  several  terms  of  ninety-nine  years  and  one  thousand  years 
hereinbefore  limited  to  the  said  (trustees  for  wif^s  pin-numey) 
and  (trustees  for  wiffs  jointure)  respectively,  tneir  executors, 
administrators,  and  assigns,  for  the  better  securing  the  pay- 
ment  of  the  same  two  several  rent-charges  respectively ;  and 
by  the  same  or  any  other  deed  or  deeds,  instrument  or  instru- 
ments in  writing,  to  be  sealed  and  delivered  as  last  aforesaid, 
jointly  to  limit,  declare,  or  appoint  aily  other  use  or  uses, 
estate  or  estates,  trust  or  trusts,  charges,  limitations,  powers, 
provisoes,  conditions,  or  agreements  of  or  concerning  the 
same  hereditaments  and  premises,  or  of  any  of  them,  or  of  any 
part  thereof,  as  to  them  the  said  (intended  husband)  and  (intended 
wife)  shall  seem  fit ;  so  nevertheless,  that  no  such  revocation, 
alteration,  or  determination  of  the  old  uses  or  limitations, 
directions,  or  appointments  of  new  uses,  do  or  shall  in  any- 
wise prejudice  or  affect  any  sale,  mortgage,  disposition,  lease, 
exchange,  division,  partition,  allotment,  or  other  disposition 
which  shall  have  been  previously  made  of  any  of  the  said 
hereditaments  or  premises,  pursuant  to  the  uses,  trusts,  pow- 


revoking  the  uses  thereby  declared,  it  will  be  good,  and  he  may  afterwards 
execute  that  power  accordingly.     Hale  v.  Bond,  Prec.  in  Ch.  474. 

Also,  a  person  who  has  a  power  df  revocation  may  revoke  pari  at  one 
time,  and  pari  at  another;  but  not  ifw  samejmrt  twice,  unless  he  reserves  a 
WW  power  of  revocation.     1  Co.  173,  ^.     2  jBurr,  1148. 


(the  general  precedent.)  187 

era,  declarations,  or  agreements  hereinbefore  .contained,  con-^ 
ceming  or  relative  to  the  same. 

Special  Clauses  inserted  in  the  Draft  of  a  Marriage  Settle- 
ment, settled  and  approved  of  by  the  late  Mr,  Duane»* 

Power  to  revoke  the  Uses  on  the  Husband 
settling  other  estates  of  equal  value.] — pro- 
VIDED ALSO,  and  it  is  hereby  declared  and  agreed  by  and  be- 
tween the  said  parties  to  these  presents,  that  if  the  said 
(husband)  shall^  at  any  time  during  the  joint  lives  of  himself 
and  the  said,  (trt/e,)  with  the  consent,  approbation,  and  good 
liking  of  the  said  {trustees)  or  the  survivor  of  them,  or  his 
heirs,  and  also  of  the  said  (wife,)  testified  by  some  deed  or 
writing  to  be  signed,  sealed,  and  delivered  hy  them  the  said 
(trustees,)  or  the  survivor  of  them,  or  his  heirs,  and  also  by 
the  said  (unfe,)  in  the  presence  of  and  to  be  attested  by 
two  or  more  credible  witnesses,  by  good  and  sufficient  con- 
veyances and  assurances  in  the  law,  convey  and  assure  unto 
the  said  (trustees,)  or  the  survivor  of  them  or  his  heirs,  free- 
hold messuages,  lands,  tenements,  and  hereditaments, 
whereof  tlie  said  (husband)  shall  be  then  seized  of,  an  abso- 
lute estate  of  inheritance  in  fee-simple,  and  which  shall  be 
free  from  all  debts,  charges,  and  incumbrances  whatsoever, 
except  the  land-tax,  which  shall  at  least  be  of  equal  value 
or  of  greater  value  than  the  said  freehold  and  leasehold 
hereditaments  and  premises  of  her  the  said  (wife)  and  the 

said  capital  sum  of  £ Bank  Annuities,  or  the  money 

to  arise  by  the  sale,  transfer,  or  disposal  thereof,  or  other 
stock  or  securities  in  or  upon  which  the  same  shall  be  in- 
vested or  lai4  out,  to  the  several  uses,  for  the  several  intents 
and  purposes,  upon  the  several  trusts,  and  by,  with,  under, 
and  subject  to  the  several  powers,  provisoes,  and  agreements 
hereinbefore  mentioned,limited,  and  declared  of  ana  concerh- 
ing  the  said  hereditaments  and  premises  hereinbefore  by  these 
presents  granted  and  released,  or  intended  so  to  be,  except 
the  ssdd  power  of  selling  or  exchanging;  then,  and  in  such 
case,  it  shall  be  lawful  for  the  said  (trustees,)  and  the  survivor 
of  them,  his  heirs,  executors,  and  administrators  re- 
spectively, with  the  consent  and  approbation  of  the  said 
{wife,)  to  be  testified  as  aforesaid  by  any  deed  or  deeds, 
writing  or  writings,  to  be  by  them  the  said  (trustees,)  or  the  . 
survivor  of  them,  his  heirs,  executors,  and  administrators 
respectively,  and  also  by  the  said  (wife,)  notwithstanding 


*  He  was  also  one  of  the  trustees  named  iii  the  deed. 
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her  coverture,  signed,  sealed,  and  delivered  in  the  presence 
of,  and  to  be  attested  by  two  or  more  credible  witnesses,  to 
revoke,  determine,  and  make  void  all  and  every  the  uses, 
trusts,  estates,  limitations,  powers,  provTsoes,  authorities, 
and  agreements  hereinbefore  limited,  mentioned,  declared, 
and  contained  of  and  concerning  the  said  freehold  and 
leasehold  hereditaments  and  premises  hereinbefore  by  these 
presents  granted  and  released,  and  assigned,  and  the  said 
capital  sum  of  £ Bank  Annuities,  and  the  interest,  di- 
vidends, and  produce  thereof  respectively  ;  and  by  the  same, 
or  any  other,  deed  or  deeds,  writing  or  writings,  to  be 
signed,  sealed,  and  delivered,  and  with  such  consent  and 
approbation  as  is  last  mentioned,  to  limit  and  appoint  the 
same  freehold  and  leasehold  hereditaments  and  premises, 

and  the  said  capital  sum  of  £ Bank  Annuities,  and 

the  interest,  dividends,  and  produce  thereof,  and  the  money 
to  arise  by  the  sale  or  transfer  thereof,  and  all  other  stocks, 
funds,  and  securities,  in  or  upon  which  the  same  or  any 
part  thereof  shall  be  invested  or  laid  out,  unto  the  said 
Qmiband^  his  heirs,  executors,  and  administrators,  according 
to  the  nature  and  respective  qualities  of  the  said  estates  and 
premises,  to  and  for  his  and  their  own  use  and  benefit,  any 
thing  hereinbefore  contained  to  the  contrary  thereof  in  any 
wise  howsoever  notwithstanding;. 

Covenants  that  the  husband  will  provide  a  suitable  house,  with 
furniture,  for  the  wife  ajter  his  decease,"] — And  fob  the  con- 
siderations AFORESAID,  the  said  (Au5&a72^  for  himself,  his 
heirs,  executors,  and  administrators,  doth  covenant,  promise, 
and  agree  to  and  with  the  said  {trustees^  their  heirs,  exe- 
cutors, administrators,  'and  assigns,  by  these  presents  in 
manner  following,  (that  is  to  say)  that  in  case  the  said  in- 
tended marriage  shall  take  effect,  and  the  said  {wife)  shall 
'  happen  to  survive  the  said  {husband)^  he  the  ^\A  (husband) 
shall,  by  his  last  will,  leave  to  or  otherwise  secure  for  the  said 
(wife)  during  her  life,  and  to  take  effect  from  the  decease  of 
the  said  (husband),  the  use  of  a  proper  and  suitable  house  in 
the  suburbs  of  the  city  of  Lonaon,  and  also  the  use  of  all 
necessary  and  proper  household-goods,  furniture,  plate, 
linen,  china,  and   other  things   necessary  for  furnishing  a 

house  to  the  value  of  £  — which  she  shall  enjoy  dunng 

her  life  without  paying  any  rent  or  other  consideration  for 
the  same  ;  and  in  case  tne  said  (husband)  shall  not  by  his  last 
will  leave  to  or  otherwise  secure  for  the  said  (wife)  during 
her  life,  the  use  of  such  household  goods,  furniture,  plate, 
linen,  china,  and  other  things  necessary  for  furnishing  a 
house  to  the  value  of  £ ,  and  which  she  shall  enjoy 
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daring  her  life,  without  payiog  any  rent  or  other  contidera* 
tion  for  the  said'household-goods,  furniture,  plate,  linen^ 
china,  and  other  things,  the  heirs,  executors,  or  administra- 
tors of  the  said  {husband)  shall,  at  their  own  expense,  costs, 
and  charges,  within  the  space  of  six  calendar  months,  to 
be  computed  from  the  time  of  the  death  of  the  said  (hus- 
band), provide  for  the  said  {wife)  for  the  term  of  her  natural 
life,  such  ^house  and  such  furniture,  household-goods,  plate, 
china,  and  other  things,  and  to  such  value  as  aforesaid, 
without  her  being  subject  or  liable  to  pay  any  rent  or  other 
consideration  whatsoever  for  the  same. 

T^t  the  hvsband  will  provide  a  carriage  and  pair  of  horses^ — . 
And  also  that  he  the  said  {hmbdncT)  shall  by  his  last  will 
and  testament  in  writing,  leave  to  or  otherwise  secure  for 
the  said  {wife),  absolutely  and  for  her  own  use,  from  the 
time  of  the  decease  of  the  said  {huAand),  a  good,  proper, 
and  decent  coach,  and  a  pair  of  good  and  proper  coach- 
horses,  for  her  own  use  and  benefit ;  and  if  the  said  {husband) 
shall  not  by  his  last  will  leave  to  or  otherwise  provide  for  the 
said  {wife)  such  a  coach  and  pair  of  horses  for  her  own  use 
and  benefit,  the  heirs,  executors,  or  administrators  of  him 
the  said  {husband)  shall,  within  the  space  of  three  months, 
to  be  computed  from  the  time  of  his  decease,  at  their  own 
costs  and  charges,  provide  for  the  said  {tvife)  such  coach  and 
pair  of  horses  for  her  own  use ;  but  the  said  wife  shall  be 
obliged  to  keep  the  same  at  her  own  expense. 

That  t/te  husband  shall  find  the  wife  jewels.'] — And  like- 
wise  that  he  the  said  {husband),  his   heirs,  executors,  or 

administrators  shall,  within  the  space  of months,  to 

be  computed  from  the  day  of  the  solemnization  of  the  said 
intended  marriage,  give  to  the  said  {znfe)  jewels  and  dia- 
monds to  the  value  of  £ ,  and  that  the  said  {wife)  shall 

hold  and  enjoy  such  jewels  and  diamonds  during  her  life,  for 
her  own  sole  peculiar  and  personal  use,]  without  being  sub- 
ject to  the  debts,  controul,  disposal,  or  engagements  of  the 
said  {husband),  or  any  person  or  persons  claiming  under  him ; 
and  that  after  her  decease,  the  same  shall  go  and  belong  to 
the  children  or  child  of  the  body  of  the  said  {mfe),  to  be 
begotten  by  the  said  {husband) ;  but  if  there  shall  not  be  any 
such  child  living  at  thd  time  of  the  death  of  the  said  {wife), 
the  said  diamonds  and  jewels  shall  immediately  after  her 
decease  go  and  belong  to  the  said  {husband)^  his  executors, 
administrators,  or  assigns. 

That  the  wife  shall  be  entitled  to  her  own  goods.] — And 
HoREovER  that  all  the  household-goods,  furniture,  plate, 
pictures,  linen,  china,  and  ornaments,  which  the  said  {.wife) 


190  SHEPPAUD*S  PRECEDENT. 

is  at  present  possessed  of^  shall,  in  case  she  shall  survive  the 
said  {husband),  go  and  belong  absolutely  to  her^  and  be  at 
her  own  disposal. 

That  she  shall  not  be  taken  out  of  the  kingdom^  Sfc.l — An  d 
ALSO  that  the  said  {husband)  shall  not  carry  the  said  {wife) 
out  of  that  part  of  Great  Britain  called  England,  without 
her  own  free  consent,  to  be  testified  by  some  writing,  to  be 
signed  by  her  with  her  own  hand,  and  attested  by  two  wit- 
nesses; AND  likewise  that  in  case  the  said  {husband)  shall 
at  any  time  or  times  go  out  of  the  kingdom  of  Great  [Britain 
into  any  other  part  of  the  world,  he  shall  allow  the  said 
{wife),  for  her  support  and  maintenance,  the  clear  sum  of 

£ of  lawful    money   of  Great  Britain,  yearly   and 

every  year,  during  such  time  as  he  the  said  {husband)  shall 
be  or  reside  out  of  the  kingdom  ;  and  after  that  rate,  for  any 
greater  or  lesser  time  than  a  year,  that  he  the  said  {husband) 
shall  be  or  reside  out  of.  the  kingdom  of  Great  Britain :  and 
that  the  said  hereinbefore-named  trustees,  their  executors, 
administrators,   and  assigns,  shall  and  may  pay  the  same 

half-yearly,  at and  in  each  year,  by  equal 

half-yearly  payments,  out  of  the  rents  and  profits  of  the  said 
freehold  £fnd  leasehold  estates,  and  out  of  the  interest 
and  dividends  of  the  said  sum  of  £ Bank  Annui- 
ties, and  each  of  them;  but  nevertheless,  without  pre- 
judice to  the  payment  of  the  said  yearly  sum  of  £ ; 

the  first  of  the  said  payments  to  be  made  on  such  of  the 
feast  days  as  shall  happen  next  and  immediately  after  the 
said  {husband)  shall  go  out  of  the  kingdom  of  Great  Britain ; 
And  further,  that  in  case  the  said  {husband)  shall  have 
any  children  or  child  by  the  said  {wife),  he  of  the  said  trus- 
tees shall  pay  to  the  said  {wife),  out  of  the  said  freehold  and 
leasehold  estates,  and  the  interest  and  dividends  of  the  said 

capital  sum  of  £ ,  but  without  prejudice,  as  aforesaid, 

the  further  clear  yearly  sum  of  £ ,  during  such  term 

as  he  shall  be  or  reside  abroad,  and  to  be  paid  at  the  times 
and  manner  aforesaid. 

Penalty  for  the  performance  of  the  covenants  on  the  part  of 
the  husband.'] — And  for  the  further  and  better  securing  the 
performance  and  observance  of  all  and  every  the  covenants, 
clauses,  and  agreements  hereinbefore  mentioned  and  con- 
tained on  the  part  of  the  said  {husband),  his  heirs,  executors, ^ 
and  administrators,  to  be  kept,  performed,  and  observed, 
the  said  {husband)  doth  hereby  bind  himself,  his  heirs, 
executors,  and  administrators,  and  every  of  them,  unto  the 
said  {trustees  for  wife*s  pin-money,)  and  to  the  survivor  of 
them,  and  to  the  executors  and  administrators  of  such  sur- 
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?ivor,  in  the  Ml  sum  of  £  10,000  of  lawful  money  of  Great 
Britain,  firmly  by  these  presents,  to  be  paid  to  them  the  said 
(trustees)  or  to  the  survivor  of  them,  or  to  the  executors  or 
administrators  of  such  survivor. 


vin. 

THE    GENERAL    WARRANTY. 

N£XT  after  the  use  or  uses  limited  by  the  habendum,  may 
follow  the  clause  of  warranty,  in  the  following  form : — 

And  the  said  (^vendor)  doth  hereby  covenant,  grant,  and  agree, 
for  himself  and  his  heirs,  to  and  with  the  said  (purc/uLser^)  his 
heirs  and  assigns  that  he  the  said  (vendor)  and  his  heirs,  doth 
and  shall  and  will  warrant  and  for  ever  defend  unto  and  to 
the  use  of  the  said  (purchaser,)  his  heirs  and  assigns,  all  and 
every  the  said  messuages,  lands,  tenements,  hereditaments, 
and  premises,  by  these  presents  granted  and  enfeoffed,  or 
hereinbefore  mentioned  or  intended  so  to  be,  with  their  re- 
spective rights,  members,  and  appurtenances,  against  him  the 
said  (vendor)  and  his  heirs,  and  against  all  and  every  other 
person. and  persons  whomsoever,  lawfully,  equitably,  orright- 
fiilly  claiming  or  to  claim,  by,  from,  through,  under,  or  in 
trust  for  him,  them,  or  any  or  either  of  them. 

IX. 

COVENANTS    FOR    THE    TITLE. 

Where  there  is  no  clause  of  warranty,  covenants  or  con- 
ventions for  the  title  ought  to  be  inserted  in  the  following 
terms : —  , 

Caoefiant  ffom  Trustees  that  ihey  have  done  no  Acts  to  in- 
cumber^ And  the  said  (trustees^  for  themselves  severally, 
and  for  their  several  heirs,  executors,  and  administrators, 
and  not  jointly,  or  the  one  for  the  other  of  them,  or  for  the 
acts  of  the  other  of  them,  but  for  their  own  respective  acts 
only,  do  and  each  of  them  doth  hereby  covenant,  promise, 
and  agree  to  and  with  the  said  {purchaser,)  bts.  heirs  and 
assigns,  that  they  the  said  (trustees)  have  not,  nor  hath  either 
of  mem,  at  any  time  heretofore,  made,  done,  committed, 
or  executed,  or  wittingly  or  willingly  suffered,  any  act,  deed, 
matter,  or  thing  whatsoever,  whereby  or  by  means  whereof 
the  said  messuages,  lands,  tenements,  hereditaments,  and 
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premises  hereinbefore  mentioned  to  be  hereby  granted  and 
released,  oy  any  part  or  parcel  thereof,  are  or  is,  or  shall  or 
may  be  in  any  wise  impeached,  charged,  affected,  or  incum- 
bered in  title,  charge,  estate,  or  otherwise  howsoever. 

Or,  ifjrom  a  single  Trustee  ]  And  the  said  {trustee,)  for 
himseU,  his  heirs,  executors,  and  administrators,  doth  hereby 
covenant,  promise,  and  agree  to  and  with  the  said  {purchaser^ 
his  heirs  and  assigns,  that  he  the  said  {trustee)  hath  not,  at 
any  time  heretofore,  made,  done,  committed,  or  executed,  or 
wittingly  or  willingly  suffered,  any  act,  deed,  matter,  or  thing 
whatsoever,  whereby  or  by  means  whereof  the  said  messuages, 
lands,  tenements,  hereditaments,  and  premises  hereinbefore 
mentioned  to  be  hereby  limited  and  appointed,  granted  and 
released,  or  any  part  or  parcel  thereof,  are  or  is,  or  shall  or 
may  be  in  any  wise  impeached,  charged,  affected,  or  in- 
cumbered in  title,  charge,  estate,  or  otherwise  howsoever. 

And  if  it  is  an  assignment  of  an  outstanding  term,  here 

add— 

**  Or  whereby  the  said    in    part    recited    indenture     of 

demise  of  the day  of or  any   assignment 

thereof,  or  the  said  term  of  five  hundred  years,  or  any  part 
of  the  now  residue  thereof  is,  are,  or  can,  or  shall,  or  may 
be  incumbered,  mortgaged,  extinguished,  forfeited,  or  in 
any  other  manner  become  void,  voidable,  or  prejudiced." 

Covenant  from  several  Persons  to  levy  a  Fine. — And  the 
said  A  B  for  himself  and  his  heirs,  and  for  the  said  C  his 
wife  and  the  said  D  E,  for  himself  and  his  heirs,  and 
for  the  said  F,  his  wife,  and  the  said  {other  vendors,)  for 
themselves  severally,  and  for  their  several  heirs,  do  and  each 
and  every  of  them  doth  hereby  covenant,  promise,  grant, 
declare,  and  agree  to  and  with  the  said  {purchaser,)  his 
heirs  and  assigns,  that  they  the  said  A  6,  and  C  his  wife, 
D  E,  and  F  his  wife,  and  they  the  said  {other  vendors,)  or 
their  respective  heirs,  shall  and  will,  at  their  own  costs  and 
charges,  as  of  this  present  Easter  Terra,  or  of  some  other 
subsequent  Term,  in  due  form  of  law,  levy  and  acknowledge 
before  the  Justices  of  his  Majesty's  Court  of  Common 
Pleas  at  Westminster,  unto  the  said  {purchaser)  and 
{trustee,)  and  the  heirs  of  the  said  {trustee,)  one  or  more 
fine  or  fines  sur  conusans  de  droit  come  ceo,  8fc.  with 
proclamations  thereupon  to  be  had,*  according  to  the 
statute    in  th^.t   case  made  and  provided,  and    the    usual 

.  *  For  the  purpose  of  having  the  full  benefit  of  the  statute  of  Nonclaim, 
4  Hen.  7.  24.  every  fine  ought  to  be  levied  with  proclamations. 
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course  of  fines  in  such  cases  accustomed  of  the  said  manor, 
court4eet,  view  of  frankpledge,  messuages,  lands,  tenemeots, 
and  '  hereditaments  hereinbefore  mentioned,  and  hereby 
^nted  and  released^  or  intended  so  to  be,  by  such  apt 
and  convenient  names,  numbers  of  messuages  and  acres, 
quantities,  qualities,  and  other  descriptions,  to  ascertain  the 
same  as  shall  be  thought  meet :  which  said  fine  or  fines,  so  as 
aforesaid,  or  in  an^  other  manner,  or  at  any  other  time, 
to  be  had  and  levied  of  the  said  premises ;  and  all  and 
eyery  other  fine  and  fines,  conveyances  and  assurances  in 
the  law  whatsoever  heretofore  had,  made,  levied,  su&red, 
or  executed,  or  hereafter  to  be  had,  made,  levied,  suffered, 
or  executed,  of  the  same  premises,  or  any  part  thereof 
alone,  or  jointly  with  any  other  hereditaments,  by  and  be- 
tween 'the  said  parties  to  these  presents,  or  any  of  them 
alone,  or  jointly  with  any  other  person  or  persons,  or  where- 
onto  they  or  any  of  them  are,  is,  or  shall  be  parties  or 
privies,  shall  be  and  enure,  and  shall  be  adjudgea,  deemed, 
construed,  and  taken  to  be  and  enure,  and  so  are  or  were 
meant  and  intended,  and  are  hereby  declared  to  be  and 
enure,  and  the  conuzee  and  conuzees  in  the  said  fine  or  fines 
named,  or  to  be  named,  and  his  and  their  heirs,  shall  stand 
and  be  seized  of  the  said  hereby  granted  and  released  pre- 
mises, and  of  every  part  thereof,  with  their  appurtenances, 
to  the  use  and  behoof  of  the  said  (^purchaser)  and  {trustee,) 
and  the  heirs  of  the  said  (trustee,)  to  the  uses,  upon  the  trusts^ 
and  for  the  several  ends,  intents,  and  purposes  hereinbefore 
expressed  and  declared  of  and  concerning  the  same,  and  to 
and  for  no  other  use,  intent,  or  purpose  whatsoever. 

Or,  where  it  is  to  be  levied  by  Husband  and  Wife  only.] — An  d 
for  the  more  effectually  and  satisfactorily  conveymg  and 
assuring  the  said  hereditaments  and  premises  unto  the  s^d 
{purchaser)  and  his  heirs,  free  from  incumbrances,  and  par- 
ticularly firee  from  all  title  to  dower  of  the  said  A  B,  the 
wife  of  the  said  {vendor^  he  the  said  {vendor^  for  himself, 
his  heirs,  executors,  and  *  administrators,  and  for  the  said 
A  B  his  wife,  doth  hereby  covenant,  declare,  and  agree  to 
and  with  the  said  {purchaser,)  his  heirs  and  assigns,  that 
they,  the  said  {vendor,)  and  A  B  his  wife,  shall  and  will, 
at  his,  her,  or  their  own  proper  costs  and  expense,  as  of 

• Term  now  last  past,  or  in  or  as  of Term 

now  next  ensuing ; '  and  in  default  thereof,  then  in  or  as  of 
any  subsequent  Term, .  when  thereunto  required  by  the  said 
{purchaser,)  his  heirs  or  assigns,  well  and  duly  acknowledge 
and  levy,  or  cause  to  be  so  acknowledged  and  levied,  unto 
the  said  (purchaser)  and  his  heirs,  before  the  Justices  of  his 

o 
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AMjesty^s  Court  of  Ooooamon  Pleas  at  Westmmster,  or 
omer  Justice  or  Justices^  person  or  persons,  competeBt  or 
duly  authorized  in  that  behalf,  one  or  more  fine  or  fines, 
sur  conusance  de  droit  come  ceo,  8fc.  with  proclamation  to  be 
thereupon  made,  according  to  the  form  oi  the  statute  in  such 
case  made  and  provided,  of  all  and  sincidar  the  messuages, 
lands,  tenements,  and  hereditaments  hereby  granted  and 
released,  or  mentioned  and  intended  so  to  be  as  aforesaid, 
by  such  apt  and  conrenient  names  and  descriptions  respec* 
tively,  as  shall  be  sufficient  and  proper  efiectually  to  conu 
prise  and  pass  the  same ;  which  said  fine  or  fines,  so  as  afore* 
said,  or  in  any  other  manner,  or  at  any  other  time,  to  be  had 
and  levied,  &c.    [Proceedif^  to  declare  the  uses  as  above.'] 

Covenant  that  a  Power  of  Appointment  has  not  been  execsUed. 
And  the  said  (grantor,)  for  himself,  his  heirs,  execu- 


tors, and  administrators,  doth  hereby  further  covenant,  pro- 
mise, declare,  and  a^ree  to  and  with  the  said  (jpurchaser^  his 
heirs,  executors,  administrators,  and  assigns,  in  manner  fol- 
lowing, (that  is  to  say,)  that  he  the  said  {grantor)  hath  not, 
at  any  time  heretofore,  in  any  manner  or  way  exercised  the 

Eower  of  appointment  given  or  reserved  to  him  in  and  by  the 
ereinbefore  first  in  part  recited  indenture  of  release,  nor 
made,  done,  executed,  or  knowingly  occasioned  or  suffered  any 
act,  deed,  matter,  or  thing  whatsoever  whereby  or  by  means 
whereof  the  said  power  of  appointment  hath,  or  can^  or  may 
be  deemed  to  have  been  revoked,  extinguished,  or  in  any 
wise  determined,  or  whereby  or  by  means  whereof  the  said 
piece  or  parcel  of  ground,  messuages,  or  tenements,  heredita- 
ments, and  premises  hereinbefore  limited  and  appointed,  and 
gi;unted  and  released,  or  mentioned  or  intended  so  to  be,  or 
any  part  or  parcel  thereof,  or  their,  or  any,  or  either  of  their 
appurtenances,  or  the  use,  estate,  and  interest  mentioned  or 
intended  to  be  bv  t^ese  presents  limited  and  appointed^  or 
otherwise  assured,  therein,  are,  is,  or  can,  or  may  be  im- 
peached, charged,  incumbered,  or  prejudicially  afiected, 
m  estate,  right,  title,- value,  or  otherwise  howsoever.  And 
that  for  and  notwithstanding  any  act,  deed,  matter,  or  thing 
whatsoever  by  him  the  said  (grantor)  had,  made,  done,  com- 
mitted, or  suffered  to  the  contrary,  he  the  said  (grantor) 
now  hath  in  himself  full  power  and  lawful  and  absolute  right, 
title,  and  authority  to  limit  and  appoint,  and  grant,  bai^ain^ 
sell,  release,  and  confinn  all  and  singular  Sie  said  here- 
ditaments and  premises,  and  the  possession  or  reversion 
and  inheritance  thereof,  unto  and  to  the  use  and  behoof  of 
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the  said  (purehoier,)  his  heiis  and  aa^igaa,  as  aforesaidf  uid 
according  to  the  true  intent  or  mea|iing  of  these  presents. 

OR 

AjstB  the  said  (vendor,)  for  himself,  his  heiis,  executors* 

and  administrators,  doth  hereby  covenant,  promise,  declare* 
and  agree  to  and  with  the  said  (  purckater,)  nis  heirs  and  as- 
sigDs,  in  manner  following,  (that  is  to  say,)  that  for  and  not- 
mthstanding  any  act,  deed,  matter,  or  thing  whatsoever* 
at  any  time  heretofore  made,  done,  committed,  executed^ 
or  anmered  by  him  the  said  (vendor,)  or  the  said  (C  D,)  as 
histrastee  to  the  contrary,  the  power  of  appointment  in 

or  by  the  said  recited  indenture  of  release  of  l^e day 

of  ■!■  ■  .y  contained,  and  given  or  reserved  to  the  said 
(vendor,)  and  to  be  by  him  exercised,  or  intended  so  to  be, 
80  far  as  the  same  relates  to  or  concerns  the  several  her&. 
ditaoMnts  and  premises  hereinbefore  limited  and  appointed* 
granted,  released*  and  confirmed*  or  mentioned  and  intended 
80  to  be,  is  now*  and  at  the  time  of  the  sealing  and  delivery 
of  diese  presents,  a  good,  valid,  effectual,  and  subsisting 
power  in  the  law ;  and  that  the  same  hath  not  at  any  time 
neretofore  been  exercised,  or  in  any  manner  altered,  revoked* 
repealed,  extinguished,  or  suspended  by  him  the  said  (vendor). 

Covenants  Jbr  the  Title  where  there  are  several  vendors. 

That  the  Parties  are  seized  in  Fee."] — An  d  the  said  (vendors) 
for  themselves  severally,  and  for  their  several  heirs,  executors, 
and  administrators,  and  not  jointly,  or  the  one  for  the  other  or 
oAers  of  them,  or  for  the  acts  of  the  other  or  others  of  them, 
but  for  their  own  respective  acts  only,  do,  and  each  and  every 
of  tlfem  doth  covenant,  promise,  declare,  and  agree  to  and 
with  the  said  (purchaser,)  his  heirs  and  assigns,  by  these  pre* 
sents,  in  manner  following,  (that  is  to  say,)  that  they  the  said 
(vendors)  are  and  stand,  or  some  or  one  of  them  is  and  standeth 
at  the  time  of  the  sealing  and  delivery  of  these  presents, 
lawfolly  and  absolutely  seized  of  the  said  manor,  court-Ieet, 
frankpiedee,  messuages,  tenements,  hereditaments,  and 
premises  hereby  granted  and  released,  or  intended  so  to  be* 
With  their  and  every  of  their  appurtenances,  of  a  good,  sure, 
desolate,  and  indefeasable  estate  of  inheritance  in  fee- 
simple,  without  any  manner  of  condition,  trust,  proviso, 
power  of  revocation,  limitation  of  use  or  uses,  or  other  re^ 
atraint,  matter,  or  thing  whatsoever,  to  alter,  charge,  defeat, 
determine*  revoke,  or  make  void  the  same  estate. 

That  the  Vendors  have  a  r^ht  to  conv^."] — And  also 
that  they  the  said  (vendors),  or  some  or  one  of  them,  have  or 
hath  at  the  time  of  the  sealing  and  delivering  of  these  pre* 

o  3 
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sents,  good  right,  full  power,  and  lawful  and  absolute  autho- 
rity,  by  these  presents  [and  the  fine  hereby  covenanted  to 
be  levied  as  aforesaid]  to  grant,  release,  and  convey  the  afore- 
said premises,  with  their  and  every  of  their  appurtenances,  in 
manner  aforesaid. 

For  Peaceable  Eiyoyment.} — And  further,  that  it  shall 
and  may  be  lawful  to  and  for  the  said  {purchaser f)  his  heirs 
and  assigns,  from  time  to  time,  and  at  all  times  hereafter, 

Eeaceably  and  quietly  to  enter  into  and  upon,  and  to  have, 
old,  occupy,  possess,  and  enjoy  the  said  manor,  court-leet, 
view  of  frankpledge,  messuages,  lands,  tenements,  heredita- 
ments,  and  premises  hereinbefore  mentioned,  and  intended 
to  be  hereby  granted  and  released,  and  every  part  and  parcel 
thereof,  with  their  and  every  of  their  appurtenances,  and  to 
receive  and  take  the  rents,  issues,  and  profits  thereof  from 
henceforth  to  grow  due  or  become  payable,  to  and  for  his 
and  their  own  use,  without  any  lawful  let,  suit,  trouble,  inter- 
ruption, claim,  or  demand  whatsoever,  of  or  by  the  said 
{vendors^)  or  any  or  either  of  them,  their  or  any  or  either  of 
their  heirs  or  assigns,  or  any  other  person  or  persons 
whomsoever  claiming  or  to  claim,  by,  from,  through,  or 
under  their  or  any  or  either  of  their  ancestors. 

Free  from  Incumbrances,'] — And  that  free  and  clear,  and 
freely  and  clearly  and  absolutely  acquitted,  freed,  exone- 
rated, and  for  ever  discharged  or  otherwise  by  the  said 
(vendors),  some  or  one  of  them,  or  the  heirs,  executors,  or 
administrators  of  them,  some  or  one  of  them,  well  and  suf- 
ficiently saved  harmless  and  kept  indemnified  of,  from,  and 
against  all  and  all  manner  of  former  and  other  gifts,  grants, 
bargains,  sales,  leases,  mortgages,  jointures,  dowers,  title  of 
dower,  uses,  entails,  rent,  arrears  oi  rent,  taxes,  assessments, 
statutes,  jud^ents,  extents,  and  executions,  and  of,  from, 
and  against  all  and  all  manner  of  other  estates,  titles,  troubles, 
charges,  and  incumbrances  whatsoever,  had,  made,  executed, 
committed,  done,  or  suffered  by  them  or  any  of  them,  or  any 
of  their  ancestors,  [other  than  and  except  such  deeds,  con- 
veyances, matters,  and  things  as  are  hereinbefore  mentioned 
and  set  forth,  and  also  other  than  and  except  such  terms  of 
years,  if  any  are  subsisting,  as  have  been  or  ai*e  intended  to 
be  assigned,  to  attend  the  inheritance  of  the  said  premises, 
and  to  be  kept  on  foot  in  trust  for  the  said  (purchaser,)  his 
heirs  and  assigns,  and  the  several  leases  to  the  tenants  of  the 
said  premises  at  improved  rents,  and  except  such  interest  as 
the  said  A.  B.  and  her  children  have  in  the  said  premises  by 
virtue  of  the  will  of  the  said  C.  D.  as  aforesaid.] 

For  further  Assurances.] — And  moreover,  that  they  the 
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said  (vendors),  and  each  and  every  of  them,  their  and  each 
and  every  of  their  heirs,  and  all  and  every  other  person  oi 
]>er8ons  having  or  lawfully  claiming,  or  to  claim  any  estate, 
title,  trust,  or  interest  of,  in,  to,  or  out  of  the  said  premises 
hereby  granted  and  released,  or  an^y  part  thereof,  [except 
only  the  tenants  of  the  said  premises  m  respect  of  their  leases, 
and  the  said  A.  B.  and  her  children  in  respect  of  the  said 
annuity  and  leeacy,]  shall  and  will  from  time  to  time,  and  at 
all  times  hereauer,  at  the  request  and  costs  and  charges  in 
the  law  of  the  said  {purchaser),  his  heirs  or  assigns,  make, 
do,  acknowledge,  levy,  suffer,  and  execute,  or  cause  and 
procure  to  be  made,  done,  acknowledged,  levied,  suffered, 
and  executed,  all  and  every  such  further  and  other  lawful 
and  reasonable  act  and  acts,  deed  and  deeds,  conveyances 
and  assurances  in  the  law  whatsoever,  be  the  same  by  fine  or 
fines,  or  other  matter  of  record  or  otherwise,  for  the  further^ 
better,  and  more  perfectly  and  absolutely  granting,  convey- 
ing, and  assuring  the  said  manor,  court-leet,  view  of  frank- 
pledge, messuages,  lands,    tenements,   hereditaments,  and 
premises  hereinbefore  mentioned,  and  hereby  granted  and 
released,  or  intended  so  to  be,  with  Uieir  and  every  of  their 
appurtenances,  to.  the  said  (purchaser)  and  (irustee),  and  the 
heurs  of  the  said  (trustee,)  to  the  uses,  upon  the  tr^ists,  and 
for  the  several  ends,  intents,,  and  purposes  hereinbefore 
expressed  and  declared  of  and  concerning  the  same,  as  by  the 
said  (purchaser)^  his  heira  or  assigns,  or  his  or  their  counsel 
teamed  io  the  law,  shall  be  reasonably  devised  or  advised 
and  required,  so  as  such  further  assurances,  or  any  of  them, 
do  not  contain  or  imply  any  further  or  other  covenant  or 
warranty  than  against  ttie  respective  acts  of  the  party  or 
parties  who  shall  be  so  required  to  make  and  execute  the 
same,  and  so  as  the  person  or  persons  required  to  make  and 
execute,  such  further  assurances^  or  any  of  them,  be  not  com- 
pelled or  compellable  to  travel  or  go  from  his,  her,  or  their 
place  or  respective  places. of  abode  ^r  the  doing  thereof. 

Or  where  more  couciseness  may  be  required,  and  the  con« 

veyance  is  from  a  single  vendor.,.tbe  covenauta.for  the  title 

may  run  thus : — 

That  the  Vendar  is  seized  in  Jce.]— And  the  said  (vendor), 
for  himself,  his  heirs,  executors,  and  administrators,  doth 
covenant,  promise,  and  agree  to  and  with  the  said  (pur- 
chaser), his  heirs  and  assigns,  by  these  presents,  in  man- 
ner following,  (that  is  to  say,)  that  for  and  notwithstand- 
ing any  act,  deed,  matter,  or  thing  whatsoever,  by  him  the 
said  (vendor),  heretofore   made,  done,  or  wittingly  or  wilt- 
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« 
ingly  saffered  to  the  contrary^  he  the  said  {vendor)  now  is 
and  atandeth  lawiuUy  and  rightfully  seized  of  the  said  mes- 
sm^es  or  tenements  and  premises  hereinbefore  mentioned 
to  •  be  hereby  granted  and  released^  with  their  and  every  of 
their  appurtenances,  of  a  good,  sore,  lawful,  and  indefeasable 
estate  of  inheritance  in  iee«imple,  without  waey  manner  of 
bondition,  provisOi  contingent  proviso,  power  of  revocation, 
limitation  of  use  or  uses,  or  any  other  restraint,  matter,  or 
thing  whatsoever,  whereby  to  alter,  change,  charge,  defeat, 
revoke,  make  void,  or  determine  the  same 

Hath  right  to  convey. 1 — And  also  th4t  for  and  notwith- 
standing any  such  act,  deed,  matter,  or  thing,  as  aforesaid, 
he  the  said  (vendor)  now  hath  in  himself  good  right,  foil 

{)Ower,  and  lawfol  and  absolute  authority,  to  grant  and  re^ 
ease  the  said  messuages  or  tenements  and  premises,  with 
their  and  every  of  their  appurtenances,  unto  and  to  the  use 
of  the  said  (purchaser),  his  heirs  and  assigns,  in  manner 
aforesaid,  according  to  the  true  intent  and  meaning  of  these 
presents. 

For  Peaceable  EiyoymentA — ^And  fubthkb,  that  it  shall 
and  may  be  lawful  to  and  for  the  said  (purchaser),  his  heirs 
and  assigns,  from  time  to  time,  and  at  all  times  hereafter; 
quietly  and  peaceably  to  have,  hold*  occupy,  possess,  and 
enjoy  the  saia  messuages  or  tenements  and  premises  herein- 
before mentioned  to  be  hereby  granted  and  released,  and 
every  part  and  parcel  thereof,  with  their  and  every  of  their 
appurtenances,  and  to  receive  and  take  the  rents,  issues,  and 

profits  thereof,  from r~  now  last  past,  to  and  for  his  and 

their  own  use  and  benefit,  without  any  let,  suit,  hindrance, 
interruption,  or  denial  whatsoever,  of  or  by  the  said  (vendor), 
his  heirs  or  assigns,  or  any  other  person  or  persons  whom- 
soever, lawfuUy  claiming,  or  who  shall  or  may  hereafter 
claim,  any  estate,  right,  title,  use,  trust,  or  interest  of,  in, 
to,  or  out  of  the  same  premises,  or  any  part  thereof,  by, 
from,  through,  under,  or  m  trust  for  him. 

Free  Jrom  Incumbrances.^ — And  that  free  and  clear,  and 
freely  and  clearly  acquitted,  exonerated,  and  for  ever  dis- 
charged or  otherwise  by  the  said  (vendor),  his  heirs,  exe- 
cutors, and  administrators,  well  and  sufficiently  saved  harm- 
less, and  kept  indemnified  of,  from,  and  against  all  and  all 
manner  of  tormer  and  other  gifts,  grants,  bargains,  sales, 
leases,  mortgages,  jointures,  dowers,  and  particularly  the 
dower  of  Ann  the  wife  of  the  said  (vendoi*),  uses,  entails, 

*  Where  the  vendor  is  a  man  of  substance  and  possessed  of  large  estates, 
and  the  purchaser  may  therefore  think  fit  to  rely  on  a  covenant  of  indem- 
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lenis,  aneaes  of  rent,  stalatee,  jndgmentBy  recogmzaiices, 
tides,  chaiges.  and  incumbrances  whatsoever,  had,  made, 
committed,  done,  or  suffered  by  the  said  (vendor),  or  from, 
by,  through,  or  with  his  act,  means,  priyity,  or  procurement^ 
[other  than  and  except  the  said  yearly  sum  of  x2  lOx.  pay- 
able thereout  to  the  poor  of  the  said  parish  of  Saint  Botolph 
without  Aldgate  for  ever.] 

For  Jiiriher  Assurance.] — Aud  lastly,  that  he  the  said 
(peador),  and  his  heirs,  and  all  and  every  other  person  and 
penoDs  whomsoever,  having,  or  lawfully  or  rightfully,  or 
that  shall  or  may  have,  or  lawfiilly  or  rightfully  claim  any 
estate,  right,  title,  trust,  or  interest  whatsoever,  of,  in,  to, 
or  out  of  the  said  messuages  or  tenements  and  premises  here- 
inbefore moitioned  to  be  hereby  granted  and  released,  or 
any  of  thrai,  or  any  part  or  parcel  thereof,  by,  from,  through,, 
under,  or  in  trust  for  him,  shall  and  will  at  the  reasonable 
request,  and  at  the  proper  costs  and  chaises  in  the  law  of 
the  said  {jmrchater),  his  heirs  or  assigns,  from  time  to  time, 
and  at  all  times  hereafter,  make,  do,  acknowledge,  levy, 
suffer,  and  execute,  or  cause  and  procure  to  be  made,  done, 
acknowledged,  levied,  suffered,  and  executed,  all  and 
every  such  farther  and  other  lawful  and  reasonable  act  and 
acts,  thing  and  things,  deeds,  conveyances,  and  assurances 
in  the  law  whatsoever,  for  the  further,  better,  and  more  per- 
fectly and  absolutely  granting,  conveying,  and  assuring  the 
said  several  messuages  or  tenements  and  premises  mentioned 
to  be  hereby  granted  and  released,  with  their  and  every  of 
their  appurtenances,  unto  and  to  the  use  of  the  said  {jna^ 
dkater),  his  heirs  and  assigns,  according  to  the  true  intent 
and  meaning  of  these  presents,  be  the  same  by  fine  or  fines^ 
common  recovery  or  recoveries,  deed  or  deeds,  inrolled  or 
not  iiur<dled,  or  otherwise  howsoever  as  by  tiMs  said  (ptii^ 
dkufr),  his  heirs  or  assigns,  or  his  or  their  counsel  learned 
in  the  law,  shall  be  reasonably  devised  or  advised  and  re- 
quired, so  as  such  further  assurances,  or  any  of  them,  do 
Bot  ccmtain  any  covenant  or  warranty,  but  only  asainst  the ' 
person  or  persons  required  to  make  and  execute  we  same. 
Us  or  their  own  heirs'  acts  and  deeds,  and  so  as  for  the 
doing  and  execatin|;  such  further  assurances  and  convey- 
ances, or  any  of  them,  the  person  or  persons  who  shall  be 
required  to  make  and  execute  the  same  be  not  compelled  or 
compellable  to  travel  for  the  doing  thereof  from  the  usual 
place  of  his,  her,  or  their  house,  abode,  or  habitation.     In 

WITNESS,  &c. 


nity  mmsi  the  wife's  dower,  as  above,  yet  it  ought  also  to  be  accoiu* 
paniedby  a  bond  for  the  like  purpose  in  a  sufldcient  penaUy. 
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Where  the  vendor  is  entitled  to  hold  the  title-deeds,  after 
the  covenant  for  further  assurances  add  a  covenant  for  the 
production  of  such  title-deeds,  in  the  following  form  : 

Whereas  the  several  deeds,   muniments,  writings,  and 
evidences  relating  to  the  said  messuages,  lands,  tenements, 
and    hereditaments   hereinbefore    expressed   to  be  hereby 
granted  and  released,  and  which  are  respectively  set  forth 
and  mentioned  in  the  schedule  hereunder  written,  do  seve- 
rally relate  not  only  to  the  same  hereditaments  and  pre- 
mises, but  also  to  other  hereditaments,  the  estate  of  the 
said  (vendor,)  of  greater  value;  and  it  hath  therefore  been 
agreed  that  the  same  shall  remain  in  the  possession  of  the 
said  {vendor),  upon  his  entering  into  such  covenant  for  the 
production  thereof,  and  for  the  delivering  of  copies  of  the 
same,  as  is  hereinafter  contained.    Now  therefore  the 
said   (vendor,)  for  himself,  his  heirs,  executors,  and   ad- 
ministrators, doth  hereby  covenant,  promise,  declare,  and 
agree  to  and  with  the  said  (purchaser,)  his  heirs  and  assigns, 
and  every  of  them,  that  he  the  said  (vendor,)  his  heirs  and 
assigns,  shall  and  will,  from  time  to  time,  and  at  all  times 
hereafter,  (unless  prevented  by  fire  or  other  inevitable  acci- 
dent,) upon  every  reasonable  request,  in  writing,  and  at  the 
costs  and  expense  of  the  said  (purchaser,)  his  heirs  or  assigns, 
produce  and  shew  forth,  or  cause  and  procure  to  be  pro- 
duced and  shewn  forth  to  the  said  (purchaser,)  his  heirs  and 
assigns,  or  his  or  their  counsel,  attorney,  agent,  trttttee,  or 
trustees,  or  any  or  either  of  them,  for  his  or  their  perusal, 
inspection,  or  exapiination,  at  or  upon  any  trial,  nearing, 
commission,  or  examination,  in  or  directed  by  any  court 
of  law  or  equity,  and  to  any  arbitrators  or  utnpire  lawftiUy 
appointed,  to  be  perused,  inspected,  examined,  pleaded,  or 
given  in  evidence,  and  upon  every  or  any  other  proper  and 
reasonable  occasion,  as  the  case  may  require,  all  and  evexy 
of  the  deeds;  probates,  exemplifications,  muniments,  wxitings, 
and  evidences  particularly  mentioned  in  the  schedule  here* 
under  written,  and  also  all  and  every  other  deeds,  muni-» 
ments,  writings,  and  evidences,  (if  any,)  not  being  of  re- 
cord, which  do  or  shall  relate  unto,  or  in  any  manner  affect 
the  hereditaments  and  premises  mentioned  or  intended  to  be 
by  these  presents  granted  and  released,  together  with  others 
of  greater  or  equal  value,  and  which  now  are  or  hereafter 
shall  be  in  the  possession  or  lawful  power  of  him  the  said 
(vendor,)  his  heirs  or  assigns,  or  which  he  or  they  can  or 
may  procure  without  suit  at  law  or  in  equity,  for  the  mani- 
festation, support,  defence,  or  justification  of  the  possession. 
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estate,  right,  title,  or  interest  of  the  said  (purchater,)  his 
heirs  or  assigns,  of,  in,  to,  or  concerning  the  said  heredita- 
ments and  premises,  or  any  of  them,  or  any  part  thereof. 
[And  also  shall  and  will,  at  and  upon  the  uke  request, 
and  at  the  like  costs  and  exnense  of  the  said  {purchaser,)  his 
heirs  or  assigns,  and  for  the  like  or  any  otner  reasonable 
purpose  or  purposes,  make  out  and  deliver,  or  cause  and 
procure  to  oe  made  out  and  delivered,  with  all  due  and 
reasonable  despatch,  unto  the  said  {purchaser,)  his  heirs  or 
assigns,  or  his  or  their  trustee  or  trustees,  counsel,  attorney, 
or  agent,  true  and  attested  and  other  copies  of  all  and  sin- 
gular, or  any  of  the  said  deeds,  muniments,  writings,  and  evi- 
dences, or  of  any  partor  parts  thereof  respectively.]  [And  also 
shall  and  will  from  henceforth  and  in  the  mean  time  use,  and 
take  and  cause  to  be  used  and  taken,  all  due  and  proper  care 
to  preserve  and  keep  the  same  deeds,  muniments,  writings, 
and  evidences  from  being  lost,  destroyed,  cancelled,  (hp 
otherwise  defaced  or  injured.] 


X. 

After  the  warranty  or  covenants  for  the  title,  comes  the 
conclusiottj  which  mentions  the  execution  and  date  of  the 
deed,  or  the  time  of  its  being  given  or  executed,  either  ex- 
pressly or  by  reference  to  some  day  and  year  before  men- 
tioned.   2  Black.  Com.  304. 

And  this  amclusUm  is  usually  in  the  following  words : — 

In  witness  whereof  the  parties  to  these  presents  have 
hereunto  subscribed  and  set  their  hands  and  seals,  the  day 
and  year  first  above  written.* 


XL 

After  the  reading  of  the  deed  to  the  parties,  and  which 
hath  been  shewn  to   be  requisite  for  the  making  a  good 


•Every  deed  well  made  must  be  written  before  the^sealing and  delivery 
of  it ;  for  if  a  man  seal  and  deliver  an  empty  piece  of  paper  or  parchment, 
alihou^  he  may  give  commandment  that  an  ohli^tion  or  otner  matter 
shall  be  written  on  it,  and  this  be  done  accordingly,  yet  this  is  no  good 
deed.  Co.  LU.  17 1.  Perk.  §  118,  lllQ.  Moore,  2S.  Hetley,  136,  137. 
Skep,  Prec.  Q.     Skep,  Touch.  55. 
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deed,  (vide  p.  5:2  supra)  comes  the  attestation  or  execution  of 
it  in  the  presence  of  witnesses. 

And  the  common  fonn  of  this  attestation  had  been,  until 
very  lately,  "  Sealed  and  delivered  by  the  within-named 

^  in  the  presence  of ,**  without  any  attestation 

as  to  the  signing^  that  not  being  considered  as  essential  to 
the  validity  of  a  deed  at  common  law,  seaMsig  and  delivery 
alone  being  sufficient.  See  p.  59  supra.  Perk.  sec.  130. 
2  Co.  5  (a).    Co.  XiV.  7  (a).  35  (6). 

And  this  although  by  the  Statute  of  Frauds,  29  Car.  2. 
c.  3,  all  conveyances  of  lands  and  hereditaments  must  be 
in  writing,  and  signed  by  the  parties  making  the  s&me, 
or  their  i^ents  thereunto  lawfully  authorised  by  writing. 

For  notwithstanding  that  statute,  it  was  the  general  opinion 
of  the  Bar  until  some  late  decisions,  that  the  omission  of  the 
word  SIGNED,  in  the  attestation,  was  no  objection,  (see  p.  59 
supra) ;  but  since  the  cases  of  Wright  v.  Waterford,  17  Vez. 
454,  4  Taunt.  213;  Doe  on  the  dem.  of  Mansfield  v.  Pearce, 
2  Maul.  Sf  Set.  676 ;  Wright  v.  Barlow,  3  Maul.  4r  SeL  612, 
the  point  seems  to  have  been  settled,  that  signing  is  now 
as  necessary  to  the  perfection  of  a  deed,  as  sealing."* 

Solicitors  should,  therefore,  now  in  every  case  make  the 
attestation  "  Signed^  sealed,  and  delivered ;''  and  if  this  pre- 
caution was  generally  adopted,  the  old  form  would  be  for- 
gotten, and  the  question  never  arise.     Sug.  Pow.  267. 

The  memorandum  of  attestation  may  in  general  be  in  the 
following  form : — 


*  The  above  decisions  having  excited  great  alarm  in  consequence  of 
various  titles  under  powers  of  appointment  being  liable  to  be  disturbed 
upon  the  same  objections,  an  act  which  received  the  royal  assent  on  the  SOih 
qfJuly,  1814,  (54  Geo.  3.  c.  l68.)  was  passed  to  rencJer  all  deeds  executed 
in  pursuance  of  anypower  of  appointment,  previous  to  that  day,  of  the 
same  validity  and  effect  as  if  a  memorandum  of  attestation  as  to  the 
s^ning  had  been  subscribed  by  the  witnesses,  declaring  that  the  attesta- 
tion of  the  witnesses  to  such  instruments,  expressing  the  fact  of 
sealing,  or  of  sealing  and  delivery,  without  expressing  the  fact  of  signing 
also,  previous  to  the  above  day,  shall  hot  exclude  the  proof  or  the  pre- 
sumption ot  signature. 
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SlOKED,   SEALED,  AND  DEIIVEEAD  (beitlg  firsO 

duly  stamped)  in  the  presence  of  us,  3 

And  if  there  be  any  alteration,  eftustite,  ot  interlitiifig, 
made  in  toy  part  of  the  deed  before  the  delivery  of  it, 
although  this  will  not  hurt  the  deed  {vide  p.  62  iupra)  if 
the  sense  and  intention  of  the  parties  can  be  dearly  dis- 
cerned by  the  words,  yet  in  such  cas^s  it  is  essential  to  make 
a  memorandum  thereof  upon  the  back  of  the  deed,  and  to 
give  the  witnesses  notice  of  it ;  for  otherwise,  if  it  be  in 
any  place  material,  as  in  the  name  of  the  grantor  or  grantors, 
in  the  Kmitang  of  the  estate  or  the  like,  and  especially  if  it 
be  in  a  deed-poll,  the  deed  is  greatly  suspicious.  Co.  Lit 
27,  226.  Perk.  %  126, 126, 127,  128,  166-  Shep.  Prec.  10. 
Shqf.  Touch.  65.  4  Cru.  Dig.  406. 

Form  qfthe  AttestaHon  where  there  are  InterUneations. 

Signed,  8Eale)>,  and  deliveeed  by  the 
within-named  (grantor,)  the  words » 
baying  been   previously  interlined  [ob  written 
over  obliterations]  between  [or  obliterated  in] 
the  6th,  6th,  and  7th  lines  of  the  first  skin  of  the 

within  indenture  [oe  the  word  — having 

been  previously  interlined  between  the  words 

> —  and  the  name ^  written  on  ras&ures] 

[oE  on  a  rasare,  in  the  7th  liae  of  the  third  skin 
thereof]  in  the  presence  of 

Attestation  qfthe  Execution  of  a  Deed  bif  H  Blind  Person. 

Signed,  sealed,   and  deliveeed  by  the'^ 
within-named  (grantor,)  the  same  having  been  ( 
first  carefully  read  over  to  him  (he  being  olind,)  C 
in  Ae  presence  of  J 

By  a  Person  Deaf  and  Dumb. 

Signed,  sealed,  and  delivered  by  the 
within-named  (grantor,)  who  is  deaf  and  dumb, 
but  capable  of  reaaing,  and  understanding 
writing,  the  same  having  been  first  carefully  read 
over  and  understood  by  him,  in  the  presence 
of 
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By  an  Illiterate  Penon. 

SiGKED,   SlKALED,     AND   DELIVBRBD    by  the 

within-named  (grantor,)  the  same  havins  been 
first  read  over  and  explained  to  him  in  the  pre- 
sence of 

Jlttestation  of  a  Deed  executed  under  a  Power  of  Attorney.* 

'  Signed,  sealed,  and  delivered  by  the^ 
within-named  (attorney,)  as  the  attorney  of  the  > 
within-named  (grantor,)  in  the  presence  of  j 

Receipt  for  the  Consider ation-Money. 

Lastly,  it  is  always  proper  that  a  receipt  for  the  purchase 
or  consideration-money  should  be  indorsed  on  the  deed, 
and  signed  by  the  vendor ;  inasmuch  as  the  acknowledgment 
of  payment  contained  in  the  body  of  the  deed  is  not  con- 
clusive evidence  of  the  payment,  unless  great  length  of  time 
has  elapsed.  See  Thurle  v.  Maddison^  Sty,  462.  Coppin  v. 
Coppin,  2  Pere.  Wms.  290, 296.  Goddard  v,  Compton,  1  Ch. 
Cos.  119.  Fleetwood  y.  Templeman,  Bam^Ch.  Rep.  186.  Bid- 
lake  V.  Arundel,  1  CA.  Rep.  60. 

And  the  form  of  the  receipt  for  the  consideration  or  pur- 
chase-money may  be  as  follows ; — 

I,  the  within-named  (vendor,)  do  hereby  acknowledge  to 
have  received  on  the  day  of  the  date  of  the  within-written 
indenture,   of  and  from  the  within-named  (purchaser,)  the 

sum  of  £ of  lawful  monejr  of  Great  Britain,  being 

the  full  consideration-money  within-mentioned,  to  be  paid 
by  him  to  me  for  the  sale  and  conveyance  of  the  lands  and 
hereditaments  within  described. 

Witness,  &c. 


*  The  usual  mode  of  delivering  a  deed  by  an  attoracy  is  to  take  it  up 
and  say, — "  1  deliver  this  as  the  act  ana  deed  of  the  within-named 
{grantor)  :"  and  note,  that  a  purchaser  cannot  be  obliged  to  accept  a 
conveyance  under  a  power  of  attorney,  2  Vez.  Sen,  681,  except  on  a 
conveyance  from  a  corporation  ;  for  as  a  corporation  cannot  pass  a  free- 
hold estate  by  any  other  means  than .  livenf  and  seizin,  it  necessarily 
follows  that  ^uch  livery  and  seizin  can  only  be  given  through  the  mcr 
diumofan  attorney. 
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CHAP.  III. 

ESTATES  AND  INTERESTS  SUBJECT  TO  CON- 

VEYANCES. 


Thbsb  estates  and  interests  are  treated  of,  by  the  best 
commentators  on  the  law,  in  the  following  order : — 

1.  As  to  an  estate  at  will. 

2.  For  a  term  of  years. 

3.  Of  freehold. 

4.  Pour  autre  vie. 

5.  For  life. 

6.  In  dower. 

7.  By  the  curtesy. 
.     8.  In  tail. 

9.  In  feersimple. 

10.  In  parcenary. 

11.  In  joint  tenancy. 

12.  In  common. 

13.  Ill  remainder. 

14.  Under  an  executory  devise 

16,  Under  a  conditional  limitation. 

16.  In  reversion. 

17.  Under  a  right  of  possession. 

18.  Under  a  possibility. 

19.  Under  an  equity  of  redemption.  . 
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20.  Under  uses  and  trusts. 

21.  Under  powers. 

22.  In  rents. 

I.  An  Estate  at  WillJ]  An  estate  at  will  is  where  lands 
or  tenements  are  let  by  one  man  to  another^  to  have  and  to 
hold  at  the  will  of  the  lessor,  and  the  tenant,  by  virtue  of 
this  lease,  obtains  possession.  Every  estate  at  will  is  at  the 
will  of  both  parties,  landlord  and  tenant;  so  that  either  of 
them  may  determine  his  will,  and  quit  his  relationship  with 
the  other,  at  his  own  pileasurc^  giving  previous  notice  ac- 
cording to  his  contract :  but  if  there  is  no  particular  agree- 
ment on  the  subject,  then  there  must  be  six  months*  previous 
notice,  ending  on  the  day  when  the  party  first  entered. 
2  Black.  Com.  145. 

Such  an  estate  or  interest  cannot  consequently  be  the  sub- 
ject of  conveyance  ;  for  if  such  a  tenant  could  convey  the 
premises  to  another,  he  would  determine  Ms  own  will  to 
hold.  He  himself  would  be  no  longer  a  tenant ;  for  he  can- 
not be  a  tenant  and  not  a  tenant  at  the  same  time  ;  and  by 
the  transfer  he  would  part  with  his  own  interest.  2  Black. 
Com.  ch.  9.  p.  146,  to  the  end.  Lit.  h.  1.  ck.  8.  Essay  on 
Estate,  666,  ch.  Will.  Com.  Dig.  Estate,  26S.  (fl.  1,  2.) 
Viner's  Abridg.  396.  1  Roll.  Abr.  859.  Zlmumts  v.  Raw- 
lins, 3  Burr.  1609.  1  Ins.  67.  a.  Cro.  Car.  302.  Cro. 
Jac.  659.    2  Roll.  Abr.  46. 

If  the  transferree  in  such  case  could  become  a  tenant, 
it  must,  in  contemplation  of  law,  be  independently  of  the 
will  of  the  lessor,  and  not  as  a  tenant  at  the  lessar's  will, 
as  the  will  in  such  cases  must  be  reciprocaL  And  even 
where  the  lessee  introduces  a  stranger  into  die  tenancy  with 
the  assent  of  the  lessor,  this  will  not  be  a  transfer  of  the 
tenant's  interest  or  estate,  inasmuch  as  by  diat  very  act, 
his  interest  or  estate  is  determined,  and  a  new  estate  at 
will,  will  be  created  by  the  immediate  act  of  the  lessor. 
1  Inst.  55,  a.     fVatk.  Prin.2. 
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But  if  a  tenant  at  will  sows  his  lands,  and  the  landlord^ 
before  the  com  is  ripe,  puts  him  out,  yet  the  tenant  shall 
hare  the  emblements*,  and  frae  ingress  and  regress  to  cut 
and  carry  away  the  profits.    2  Black,  Com.  146. 

But  a  lessee  at  will,  though  he  cannot  transfer  his  own 
interest,  is  capable  of  accepting  a  release  of  the  inheritance 
from  his  lessor,  after  such  lessee^s  entry  into  the  premises ; 
for  he  has  a  notorious  possession  on  entry,  and  the  reTersion 
or  inheritance  may  be  released  to  such  an  one.  Litt.  $ectm 
460.    Co.  Ut.  270.  b.  Waik.  Prin.  6. 

An  estate  at  wUl  does  not,  howeyer,  at  this  day  in  reality 
exist,  for  the  reservation  of  an  annual  rent^  turns  all  such 
estates  into  leases  firom  year  to  year,  and  Lord  Kenyon,  in 
ClajfUm  V.  Blacky,  8  TerJRq^.  3.,  said,  ''  That  which  was 
formerly  considered  as  a  tenancy  at  will,  has  since  been  pro- 
perly constraed  to  enure  as  a  tenancy  from  year  to  year." 

There  is  also  an  estate,  as  it  is  termed,  at  the  wutii  or 
THE  LOBD ;  but  though  in  general  copyholders  are  still  said 
to  hold  their  estates  at  the  will  of  the  lord,  yet  it  is  such  a 
will  as  is  agreeable  to  or  controlled  by  the  custom  of  the 
manor;  which  customs  are  preserved  and  evidenced  by 
the  rolls  of  the  several  courts  baron,  in  which  they  are  en* 
tered  or  kept  on  foot,  by  the  constant  immemorial  usage 
of  the  several  manors  in  which  the  lands  lie.  2  Blacks 
Com.  96«  147. 

II.  Jn  Estate  for  a  Term  of  Years.}  The  next  estate, 
with  respect  to  the  duration  of  interest^  is  that  which  the 
law  denominates  a  term,  and  is  so  denominated  because 
its  duration  is  absolutely  defined.  The  duration  of  an 
estate  at  will  is  dependent  on  the  pleasure  of  each  party: 
and  an  estate  for  life,  in  tail  or  in  fee,  is  uncertain  in  its 
duration,  as  its  continuance  is  dependent  upon  an  uncer- 


•  Emhlemenis  signifies  properly  the  profits  of  sown  land;  but  it  is 
sometYmes  used  more  lai^gely,  for  any  products  that  arise  naturally  from 
the  groundj  as  grass,  fruit,  and  other  crops.    5  Rep.  1 16. 
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tain  event;'  that  is,  upon  the  indiyidaal,  or  the  extinc* 
tion  or  failure  of  heirs,  either  special  or  general.  Hence, 
then,  must  a  tenn,  from  its  very  nature,  have  a  certain  be* 
ginning  or  definite  commencemeut,  and  a  certain  or  definite 
period  beyond  which  it  cannot  last.  2  Black.  Cam.  c.  9. 
5.  ].  p.  140-— 6.  and  c.  20,  p.  317.  IaL  b.  I.  e.  7.  and  the 
comment.  Touch.  266,  ch.  14.  Ba.  Abr.  tU.^Lease.  Corn. 
Digest,  Est.  G.  1.  Essay  an  Est.  ch.  Years.  As  to  Leases 
under  Powers,  Pawel  an  Powers^  sec.  381,  ed.  2. 

But  however  short  its  continuance  be  designed,  it  is  a 
term,  and  is  called  a  term  of  years,  even  though  the  term  be 
for  one  year  only.  But  though  it  be  essential  to  its  very 
existence  that  there  be  a  term  absolutely  fixed,  beyond  wMck 
it  cannot  continue,  yet  it  may  be  made  subject  to  a  condition 
for  its  determination  before  the  period  prefixed ;  as  for 
99  years,  provided  A.  B.  lives  so  long.  Here^  if  A.  B.  die 
before  the  99  years  expire,  the  term  shall  cease ;  but  though 
A.  B.  should  survive  the  99  yearsy  the  lease  on  the  expira- 
tion of  the  99  years  would  be  absolutely  at  an  end.  JVatk. 
Prin.  16. 

This  estate  is  usually  created  by  a  demise  or  lease; 
and  the  proper  words  of  creation  are  those  of  ''  demise, 
lease,  and  to  form  let ;"  and  though  it  may  be  created  by 
other  means,  as  by  bargain  and  sale,  though  without  en- 
rolment, by  a  devise  in  a  will,  or  by  a  limitation  of  uses  in 
a  conveyance  of  uses,  it  only  relates  to  the  possession,  and 
does  not  affect  the  seisin  of  the  lands.     Watk.  Prin.  18, 19. 

It  is  what  the  law  calls  a  chattel  interest,  and  is  not  an 
estate  of  freehold,  though  it  be  for  10,000  years ;  and  though 
limited  to  a  man  and  his  heirs,  or  to  a  man  and  the  heirs  of 
his  body,  it  will  be  transferable  to  his  personal  representa- 
tives. Hence,  if  it  be  wished  that  A.  B.  should  enjoy  cer- 
tain premises  while  he  lives,  it  should  be  enquired  into, 
whether  it  be  the  intention  of  the  parties  that  the  estate  of 
A.  B.  should  have  the  properties  of  a  freehold^  or  not,  as 
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to  snppfort  a  contingent  remainder^  to  have  the  right  of 
voting  at  elections^  &c.     Watlu  Prin.  19. 

If  it  be^  then  the  estate  may  be  limited  to  A.  B.  and  his 
assigns  daring  his  life ;  and  if  it  be  not,  it  should  be 
limited  to  A.  B.  and  his  assigns  for  a  certain  number  of 
years)  provided  the  said  A.  B.  shall  so  long  live.  Watk. 
Prin.  19,  20. 

As  this  estate  affects  only  the  possession,  and  not  the 
seisin,  it  may  be  made  to  commence  in  ftUuro^  as  from 
Michaelmas  day  next."*  But  on  the  demise  of  a  term,  by  a 
common  law  lease,  no  estate  is  vested  in  the  lessee ;  it  only 
gives  him  a  right  of  entry ;  and  till  he  actually  enter,  he 
has  only  an  interesse  intermim.  He  cannot,,  before  entry, 
receive  .a  confirmation f  or  release :]:  from  the  lessor;  nor 
can  he  surrender||  except  by  a  surrender  in  law,  as  by  ac^ 
cepting  another  lease  incompatible  with  the  existence  of  the 
first     Watk.  Prin.  20, 

An  estate  for  years  is  assignable,  unless  there  be  an  express 
condition  or  provision  in  the  lease  to  restrict  the  power  of 
alienation  which  the  law  gives.  Such  assignment  may  be 
made  even  before  the  lessee  enter,  as  an  interesse  tenmni 
iQ^yhe  granted  over:  or  if  a  lease  be  made  to  two,  one 
may  release  to  the  other  before  entry.     Walk.  Prin.  21. 

And  as  a  lessee  may  grant  over  his  whole  term,  so  he  may 
^JoAe  an  underlease  ota  part  of  his  interest :  as,  if  he  have 
a  term  of  ten  years,  he  may  underlet  for  five.  And  the  dis- 
tinction between  an  assignment  and  an  underlease  is,  where 
the  lessee  parts  with  his  whole  interest,  and  where  not ;  in 
the  latter  case  it  is  an  underlease,  in  the  former  an  assign 
«^.    Waik,Pnn.22. 

In  an  assignment  the  operative  words  are,  "  assigned, 
^sferred,  and  set  over ;"  and  in  an  underlease  the  same 
^oids  are  used  as  in  the  origip^l  one.     Ibid. 
After  the  entry  of  the  lessee,  he  may  surrender  to'ili 

•  5  Co.  m.  h.    t  Co.  Zi>.,«96,  fl.  n.  (S).     X  lb.  270.  b.    \\  lb.  33S 
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lessor  either  by  a  surrender  in  deed  or  in  hw*  On  a  &ur« 
render  in  deed  the  operative  words  are»  ^'  doth  surrender^ 
yield  \tp,  and  for  ever  quit  claim  ;^'  and  to  such  surrender  it 
is  advisable  to  make  the  lessor  a  party,  and  that  he  execute 
the  deed,  that  his  assent  may  be  apparent^    Watk.  Prin.  23. 

A  surrender  in  law  is,  as  before  observed,  the  acceptance 
of  another  lease  incompatible  with  the  first.    Ibid. 

But  if  a  lessee  for  twenty  years'  underlease  for  ten  years, 
he  cannot,  by  surrendering  up  his  original  lease,  destroy  the 
underlease  for  ten  years,  as  it  would  be  manifestly  unjust 
that  he  should  frustrate  his  own  grant.  Ibid,  and  Touch.  301. 

And  by  the  Statute  of  Frauds  (29  Car.  2.  c.  3.)  no  such 
term  (except  it  does  not  exceed  three  years  from  the  mak- 
ing of  it,  and  whereon  the  rent  reserved  shall  amount  to  two- 
thirds  at  least  of  the  improved  yearly  value  of  the  thing 
demised,)  shall  be  created,  assigned,  granted,  or  surrendered, 
unless  by  deed  or  note  in  writing,  signed  by  the  party  or  his 
agent,  or  by  act  or  operation  of  law. 

An  estate  for  years  may  be  devised  or  limited  by  way  of 
trust  to  one  for  life,  and  after  his  decease  to  another ;  but 
the  person  taking  the  preceding  limitation  for  years  or  life, 
cannot  defeat  the  limitation  over.  And  note,  that  no  limita- 
tions are  allowed  of  terms  of  years  which  would  render  them 
unalienable  beyond  a  life  or  lives  in  being,  and  twenty-one 
years  afterwards.     Watk.  Prin.  26, 26. 

III.  An  Estate  ef  Freehold] — Is  that  land  or  tenement 
which  a  man  holds  im  fee-simple,  fe&^il,  or  for  term  of  life. 
Brae  lib.  2.  c.  9. 

Freehold  is  also  extended  to  offices  which  a  man  holds 
in  fee  or  during  life;  but  those  who  bold  land  upon  an 
execution  of  a  statute-merchant  or  by  elegit,  are  oiily  as 
freeholders  for  their  time ;  that  is,  until  they  have  used  the 
profits  of  the  land  to  the  amount  of  their  debt.  ILeg, 
Jud.  68.  73. 

A  lease  for  99  years,  or  the  like,  determinable  on  a  life  or 
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Kres^  18  not  a  lease  for  life  to  make  a  freehold,  bat  a  lease 
for  years,  or  chattel  determinable  upon  a  life  or  lires ;  and 
an  estate  for  1000  years  is  not  a  freehold,  or  of  so  high  a 
nature  as  an  estate  for  life.  Co.  Lit.  6.  But  he^  that  hath 
an  estate  for  the  term  of  his  own  life  or  the  life  of  another, 
hath  a  freehold,  and  no  other  of  a  less  estate.     Lit.  67. 

An  estate  of  freehold  (Jiherum  tenementum)^  or  frank  tene- 
ment, is  therefore  any  estate  of  inheritance,  or  for  life, 
in  either  a  corporeal  or  incorporeal  hereditament,  existing  in 
or  arising  from  real  property  of  free  tenure ;  that  is,  now, 
of  all  which  is  not  copyhold.  Such  estate  therefore,  and 
no  other,  as  requires  actual  possession  of  the  land,  is,  legally 
speaking,  freehold;  which  actual  possession  can,  by  the 
conrse  of  the  common  law,  be  only  given  by  the  cere- 
mony called  livery  of  seisin ;  and  from  these  principles  we 
may  extract  this  description  of  a  freehold :  that  it  is  such  an 
estate  in  lands  as  is  conveyed  by  livery  of  seisin ;  or  in 
tenements  of  an  incorporeal  nature,  by  what  is  equivalent 
thereto.  As,  therefore,  estates  of  inheritance  and  estates  for 
life  could  not  by  common  law  be  conveyed  without  livery 
of  seisin,  these  are  properly  estates  of  freehold ;  and  as  no 
othw  estates  were  conveyed  with  the  same  solemnity,  there- 
fore no  others  are  properly  freehold  estates.  2  Black, 
Com.  104. 

The  fee-simple,  or  inheritance  of  lands,  is  constantly 
vested  and  resides  in  some  person  or  other,  and  never  can 
be  in  abeyunce,  except  ui  the  case  of  a  parson,  where,  if  the 
parson  dies,  the  freehold  of  his  glebe  is  in  abeyance  until 
his  successor  is  nominated.    2  Black.  107. 

And  as  the  tenant  for  life,  or  the  immediate  tenant  of  the 
freehcdd,  is  to  answer  to  the  pracipe  of  strangers  and  tp  ren- 
der to  the  4ord  the  returns  of  the  feud,  hence  it  is  that  an 
estate  of  fredhi<^d  was  not  suffered  to  commence  in  futuro, 
as  there  must  have  been  such  an  immediate  tenant  in  actual 
existence.     Waik.   Prin.  31.     1  Inst.  a.  48.  e. 


212       sheppard's  precedent. 

The  word  **  heire''  is  necessary  in  the  grant  or  donation^ 
in  order  to  create  a  fee  or  estate  of  inheritance ;  for  if  land 
«  be  gi^en  to  a  man,  or  to  him  and  his  assigns  for  ever,  this 
vests  in  him  but  an  estate  for  life.    2  Black.  Com.  208. 

But  this  rule,  that  the  word  "  heirs"  is  necessary  to  create 
an  estate  of  inheritance,  does  not  extend  to  fines  or  reco- 
veries, considered  as  a  species  of  conveyance :  for  thereby 
an  estate  in  fee  passes  by  act  and  operation  of  law,  without 
the  word  heirs ;  so  in  a  grant  of  lands  to  a  corporation,  or 
to  the  king,  without  the  word  ''  successors,'*  which  supplies 
the  place  of  heirs  ex  vi  termini:  although  by  a  grant  to  others 
in  such  form  an  estate  for  life  only  will  pass,  yet  here  a 
fee-simple  will  vest,  as  a  corporation  never  dies;  and  in 
regard  to  the  king,  in  judgment  of  law,  he  never  can  die. 
Ibid. 

The  rule  has  also  received  some  relaxation  in  respect  of 
devises  by  will ;  for  by  a  devise  to  a  manybr  ever,  or  to  one 
and  kis  asngns  for  ever,  the  devisee  hath  an  estate  of  inhe- 
ritance ;  for  the  intention  of  the  devisor  is  sufficiently  plain 
fi*om  the  words  of  perpetuity,  though  he  hath  omitted  the 
legal  words  of  inheritance.  But  if  a  devise  be  to  a  man 
and  his  assigns,  without  annexing  any  words  bf  perpe- 
tuity, then  the  devisee  shall  take  only  an  estate  for  life,  for 
it  dees  not  appear  that  the  devisor  intended  any  more. 
2  Black.  108. 

If,  however,  it  appears  to  have  been  the  intention  of  the 
testator  to  dispose  of  all  his  interest  in  the  estate,  as  by 
devising  all  his  estate  at  B  to  C  without  any  words  of  inhe- 
ritance or  perpetuity,  this  will  pass  the  fee,  for  the  word 
estate  is  genus  generalissimum,  and  includes  all  things  real  and 
perspnal.*  4  Mod.  89,  90.  6  Mod.  106.  2  Pere  Wms. 
623,    1  Ter.  Rep.  411.    3  Ter.  Rep.  666.    7  Ea.  Rep.  269. 

So  also  where  lands  are  given  to  a  devisee,  charged  with  a 


•  fc--i»ill  the  wol*j  '•  all  I  am  worth."    1  Bro.  €k.  Cos.  437.    So 
a  devise  to  A,  to  such  uses  as  A.  shall  appoint.    3  Fez.  Junr.  470. 
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specific  sum,  and  which  is  not  to  be  raised  out  of  the  rents 
and  profits,  such  a  devise  without  words  of  perpetuity  will 
carry  a  fee-simple,  for  otherwise  the  devisor  might  be  a  loser 
by  dying  before  he  lyas  paid  the  sum  charged  on  the  estate, 
ffiiig.  Co.  Lit.  9  (b).    3  Ter.  Rep.  366.     8  Ter.  Rip.  1 . 

So  where  an  estate  is  given  generally  without  words  being 
added  which  would  create  a  fee,  and  it  is  charged  with  the 
payment  of  annuities,  this  will  pass  the  fee,  5  Ter.  Rep.  13. 
292.  336. 

But  by  a  devise  of  ''  all  my  lands,  messuages,  tenements, 
and  herediiamenU,  either  freehold  or  copyhold,  and  also  all 
my  goods,  8cc.  after  payment  of  my  just  debts  and  funeral 
expenses,**  will  only  pass  an  estate  for  life.  See  Doe  d. 
Small  V.  ABen,  8  Ter.  Rep.  497 ;  and  Den  d.  Moor  v. 
Mallor,5  Ter.  Rq^.  668.  6  Ter.  Rep.  176.  1  JS.*P.668. 
8  Ter.  Rep.  603. 

So  a  devise  of  my  '^  house  and  garden,^  all  **  my  lands  in 
T,"  or  all  "  my  copyhold  estate  at  P,  consisting  of  three 
tenements  and  now  under  leases,'^  but  not  specifying  for 
what  interest,  will  only  pass  an  estate  for  life.  3  M.if  S. 
516. 618.    7  Fez.  Jun.  640. 

IV.  An  Estate  pour  autre  Fee.] — An  estate  pour  autre  vie 
is  an  estate  of  freehold,  though  it  is  the  lowest  or  least 
estate  of  fireehold  which  the  law  acknowledges — ^an  estate 
for  the  life  of  another  not  being  so  great  as  an  estate  for 
one's  own  life.  2  B.  Com.  120,  268.  JUt.  b.  \.  p.  66,67. 
Co.  LU  41,  b.  Com.  Dig.  Est.  F.  (1.)  Co.  Lit.  41,  6. 
42,0, 

This  estate,  being  an  estate  of  freehold,  must  be  created 
by  some  mode  of  conveyance  which  will  pass  the  freehold  in 
possession,  as  by  feoffment,  bargain  and  sale,  or  covenant 
to  stand  seised;  or  in  remainder  or  reversion,  as  bai^n 
and  «Je,  covenant  to  stand  seised,  lease  and  release,  or 
grant  or  release,  and  confirmation  in  enlargement  of  an 
estate ;  and  may  be  transferred,  that  is,  conveyed,  during 
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the  lives  of  the  celks  que  vies,  by  the  common  mode  of  con- 
veying freeholds.  It  may  also  be  surrendered  to  the  im- 
mediate reversioner,  though  that  reversioner  be  only  tenant 
for  his  own  life.     Watk.  Prin.  36. 

If  an  estate  for  the  lives  of  A,  B,  and  C,  had  been  con- 
veyed to  D,  without  more,  and  D  had  died,  living  celles  que 
vies,  the  person  who  first  entered,  or  who  was  in  possession, 
might  have  enjoyed  the  lands  during  the  lives  of  A|  B,  and  C. 
But  now,  by  the  statutes  of  29  Car.  2.  c.  3.  s.  12  and  14, 
Geo.  2.  c.  20,  D  may  dispose  of  the  estate  by  his  last  will 
(to  be  executed  according  to  the  Statute  of  Frauds,  itJbeing 
an  estate  of  freehold) ;  or  if  he  die  intestate  [as  to  this 
leasehold  for  lives,]  it  shall  go  to  his  executors  or  ad- 
ministrators, and  be  distributed  amongst  his  next  of  kin. 
Watk.  Prin.  37. 

But  though  this  be  an  estate  of  freehold,  it  may  be  limited 
to  D,  his  executors  and  administrators,  as  well  as  to  D  and 
his  heirs ;  for  the  sequels  or  successors  of  D  take  as  special 
occupants,  and  not  by  descent.  And  this  mode  of  limita- 
tion is  often  preferable,  as  it  frequently  saves  the  premises 
or  estate  from  the  inconvenience  of  minority.     Ibid. 

An  estate  pour  autre  vie  may  be  limited  over,  either  by 
deed  or  will,  by  way  of  remainder ;  and  in  eflPect  be  entailed, 
— ^that  is,  limited  by  way  of  entail,  to  the  heirs  of  the  body 
as  special  occupants.  -    Ibid. 

But  those  who  have  interests  in  the  nature  of  an  estate 
tail,  may  bartheir  issue  and  all  remainders  over,  by  [a  legal 
or  equitable]  alienation,  without  fine  or  recovery,  as  by  lease 
and  release,  surrender,  [articles  of  agreement,  but  not.  It 
should  seem,  by  a  disposition  by  will];  and  the  having 
issue  is  not  essential,  as  in  the  case  of  a  conditional  fee  at 
common  law.  Lowe  v.  Burron,  S  P.  Wms.  262.  Gr^  v. 
Mannock,  6  T.  Rep.  292.     Bates  v.  Bayley,  2  Vem,  !^5. 

Also,  though  an  estate  of  freehold  pour  Mitre  vie  may 
be  limited  to  the  heirs  of  the  body,  yet  as  this  is  not  an 
estate  of  inheritance,  there  cannot  be  any  dower  or  curtesy 
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of  Buch  in  respect  of  such  interest.     Grey  v.  Mannock,  6 
T.  Rep.  292. 

V.  An  Estate  for  Life.'] — By  an  estate  for  life,  is  gene- 
rally understood  an  estate  for  one's  own  life,  and  not 
for  the  life  of  another;  and  like  that,  it  cannot  be  made 
to  commence  in  future,  it  being  an  estate  of  freehold  ;  and 
for  the  same  reason  it  must  be  created  or  transferred  by 
livery  of  seisin,  lease  and  release,  bargain  and  sale  enrolled, 
or  the  like,  or  it  may  be  surrendered  to  him  in  reversion. 
Lit.  §  66,  67.     Co.  Lit.  41  b.    2  Black.  Com.  120. 

VI.  An  Estate  in  Dower.} — Dower  is  an  estate  for  life, 
which  the  law  gives  to  the  widow  in  the  third  part  of  the 
lands  and  tenements,  of  which  the  husband  was  solely  seised 
at  any  time  during  the  coverture  of  an  estate  in  fee  or  in 
tail  in  possession,  and  to  which  estate,  in  the  lands  and 
tenements,  the  issue  of  such  widow  might  by  possibility 
haye  inherited.  2  Black.  Com.  129.  Lit.  b.  I.  c.  6.  Watk. 
Prin.  41. 

But,  by  the  custom  of  Kent,  the  wife,  after  the  death  of 
her  husband,  shall  have  for  her  customary  dower,  a  moiety 
of  all  the  lands  and  tenements  whereof  he  iVas  seised ;  but 
she  holds  not  her  dower  absolutely  for  life,  but  only  so 
long  as  she  lives  chaste  and  unmarried.  Rob,  Gavelkind 
Ttn.  b.  2.  chap.  2.  p.  205. 

This  estate,^  though  created  by  act  of  law,  may  be  con- 
veyed or  released  and  extinguished  by  the  act  of  the 
party. 

Before  assignment  and  actual  entry  freehold  is  not  in  die 
widow ;  and  by  consequence,  the  mode  of  passing  her  claim 
differs  before  and  after  entry.*     Watk.  Prin,  41. 


•  By  Mag.  Char,  g  Hen.  3.  c,  1.  a  widow  shall,  immediately  after  her 
husband's  death,  have  her  marriage  inheritence,  and  remain  in  hu  chwf 
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So  tino,  by  the  custom  of  some  manors^  she  shall  in  like 
manner  have  a  third,  in  others  one  half,  and  in  others 
the  whole,  so  long  as  she  lives  sole  and  chaste,  which  is 
called  her  free  bench ;  but  as  custom  may  enlarge,  so  it 
may  abridge  dower  even  to  a  fourth  part  Co.  Lit.  33. 
Kitch.  102. 

After  assignment  and  entry,  the  possession  or  freehold  of 
her  third  is  in  herself;  and  consequently  the  proper  mode  of 
conveyance  to  the  person  immediately  in  reversion  will  then 
be  by  surrender  and  release ;  and  to  a  stranger  it  may  be 
conveyed  by  assignment  with  livery,  lease  and  release^  or 
bargain  and  sale  enrolled.     fVatk^  Pn>i.'43. 

During  the  life  of  her  husband  the  wife  may  pass,  or  ra^ 
ther  bar  her  right  to  dower  by  fine  or  recovery,  which  are 
matters  of  record,  and  in  the  process  of  which  she  is 
secretly  examined,  to  prevent  or  remove  the  suspicion  of 
any  compulsion  of  the  husband.  2  Rep.  74.  Plow.  614. 
Harg.  Co.  Lit.  121.  a.     Watk.  Prin.  43. 

And  as  dower  is  claimable  out  of  those  lands  and  tene- 
ments of  which  the  husband  was  seised  of  the  freehold  and 
inheritance,  at  any  time  during  the  coverture,  the  aliena- 
tion of  the  husband  alone  after  marriage  will  not  [except  by 
a  fine  with  proclamations,  and  non-claim  on  the  fine,]  bar 
her  claim ;  and  therefore  it '  is  necessary  that  care  be  taken 
in  conveyances  by  a  married  man,  that  the  widow  be  ef- 
fectually precluded  from  the  dower  by  her  joining  in  levying 

a  fine,  or  suffering  a  recovery.     Watk.  Prin.  44. 

-  • 

house  forty  days,  within  which  time  dower  is  to  be  assigned  her  of  the 
third  part  of  his  lands. 

But  a  woman  entitled  to  dower  cannot  enter  till  it  be  assigned  to  her 
and  set  out  either  by  the  heir,  terre-tenant,  or  sheriff  in  ceruinty.  1 
Roi.  Abr.  681.     Co.  Lit.  34  (b.)  37  (o)  (h). 

And  none  can  assign  dower  but  those  who  have  freehold,  or  against 
whom  a  writ  of  dower  lies :  therefore  a  tenant  by  statute-merchant,  sta- 
tute*8taple,  or  elegit,  or  a  lessee  for  years,  cannot^ssign  dower,  for  none 
of  these  have  an  estate  large  enough  to  answer  the  plaintiff's  demand. 
Perk,  403, 404.     Co.  Lit.  35.    Bro.  63.  94.    1  Rol.  Air.  681—6.  Co.  67. 
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Again,  as  dower  is  only  claimable  in  such  lands  and  tene- 
ments of  which  the  husband  was  sohly  seised  during  the 
coverture  in  fee-simple  or  fee-tail  in  possession,  several 
modes  present  themselves  by  which  dower  may  be  prevented 
or  barred ;  which  several  modes,  with  the  principles  upon 
which  they  are  formed,  have  been  already  shown  in  p.  11  7. 

A  woman  may  also  by  settlement  be  precluded  from  claim- 
ing her  dower,  in  any  lands  of  which  the  intended  husband 
shall  be  seised  during  the  coverture,  by  accepting  of  jointure 
according  to  the  statute  of  Henry  the  Eighth;  so  she  shall 
he  barred  in  equity  by  the  acceptance  of  other  considera- 
tions, such  as  do  not  fall  within  that  statute,  as  a  yearly  sum 
of  money,  though  not  charged  on  any  specific  fund.  Co, 
Lit.  36,  aSfb,  and  Notes.  2  Black.  Com.  137.  1  Atk56S. 
Honey  v.Hervey^  N.  (1)  to  Co.  Lit.  36,  b.  and  the  books  there 
referred  to.     Case  of  Drury  v.  Drury,  5.  Bro.  Par.  Cas.  670, 

If  there  be  any  existing  term  which  was  created  before 
marriage,  there  shall,  on  alienation  to  a  stranger,  be  a  cmat 
executio  on  the  judgment  in  dower  during  the  term.  But, 
N.  1  to  Co.  Lit.  208.  (a) 

But,  as  against  an  heir  or  devisee,  the  wife,  instead  of 
being  excluded  from  the  benefit  of  dower  by  an  attendant 
terai,  is  entitled  to  the  benefit  of  that  term  according  to  her 
estate  in  the  lands  by  reason  of  her  dower.  Pres.  ed. 
Watk.  Prin.  52. 

If  a  wife  commits  treason  or  felony  or  adultery,  or  if 
she  elopes  from  her  husband  and  lives  with  the  adulterer 
willingly,  without  being  reconciled  to  her  husband,  she 
shall  lose  and  forfeit  her  dower ;  but  if  the  husband  be  re- 
conciled to  her,  and  she  lives  with  him  again,  she  shall  be 
endowed.    2  Inst.  458.    Dyer,  106. 

YIL  jin  Estate  by  the  Curtesy^ — Is  where  a  man  taketh 
a  wife  seised  in  fee-simple,  or  fee-tail  general,  or  as  heiress 
in  special  tail>  and  hath  issue  by  her  male  or  /emale,  bom 
a/tve,  which  by  any  possibility  may  inherit,  and  the  wife 
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dies;  the  husband  holds  the  lands  during  his  life;  and 
is  called  tenens  per  legem  Anglia,  or  tenant  by  the  curtesy 
of  England ;  because  this  privilege  is  not  allowed  in  any 
other  country,  except  Scotland. 

Four  things  are  requisite  to  give  an  estate  by  the  curtesy^ 
viz.  marriage,  seizin  of  the  wife,  issue,  and  death  of  the  wife. 
Co,  Lit.  80.  Therefore  if  land  descend  to  the  wife,  after  the 
husband  hath  issue  by  her^  or  if  the  issue  be  dead  at  the 
time  of  her  death,  beifig  bom  alive,  the  husband  shall  be 
tenant  by  the  curtesy.  And  it  is  not  matefial  whether  it 
was  baptized,  or  ever  heard  to  cry,  for  if  it  is  bom  alive,  it  is 
enough.  1  N^ls.  Abr.  578.  But  the  child  must  be  such 
as  by  possibility  may  inherit :  and  therefore  if  land  be  given 
to  a  woman,  and  the  heirs  male  of  her  body,  and  she  takes 
husband  and  hath  issue  a  daughter,  and  dies ;  as  this  issue 
cannot  possibly  inherit,  the  husband  shall  not  be  tenant  by 
the  curtesy.     Terms  de  Ley. 

If  the  child  is  ripped  forth  of  the  mother's  womb,  after  her 
death,  though  it  be  alive,  it  will  not  entitle  tenancy  by  the 
curtesy ;  for  this  ought  to  begin  by  the  issue,  and  be  con- 
summate by  the  death  of  the  wife,  and  the  estate  of  tenant 
by  the  curtesy  should  avoid  the  immediate  descent.     Ibid, 

But  there  is  no  tenancy  by  the  curtesy  of  copyhold  lands, 
except  there  be  a  special  custom  for  it.    Plowd,  263. 

This,  like  the  estate  in  dower,  is  an  estate  of  freehold, 
and  consequently,  as  it  may  be  conveyed  to  a  stranger  for 
the  life  of  the  tenant  by  the  curtesy,  it  must  be  conveyed 
by  those  means  which  the  law  appropriates  for  the  trans- 
fer of  freeholds,  as  by  livery  or  under  the  statute  of  uses. 
2  Black.  Com.  126.     Watk.  Prin.  64. 

It  may  also  be  surrendered  to  the  heir  or  reversioner. 

As  a  husband  shall  have  his  curtesy  of  a  trust,  the  same 
modes  of  preventing  this  estate  do  not  exist  as  exist  .with 
respect  to  dower.  But  as  he  shall  not  have  his  curtesy  of 
a  remainder  or  reversion  on  a  freehold,  nor  of  a  freehold  in 
possession,  that  is  not  also  of  inheritance,  the  estate  by 
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cQrtesy  may  be  preyented  by  placing  either  the  freeholcMn 
possession,  or  an  intermediate  estate  of  freehold,  or  the 
inheritance,  out  of  the  wife.     Watk.  Prin.  55. 

VIII.  An  Estate  Tot/.]— An  estate  tail  (Fr.  faille,  from 
Unlkr,  to  cat  or  limit ;  Lat.  feodum  talUatum,)  is  a  limited 
fee,  opposed  to  fee-simple ;  and  it  is  that  inheritance  whereof 
a  man  is  seised  to  him  and  some  particular  heirs,  exclusive 
of  others,  as  the  heirs  of  his  body  begotten  or  to  be  begot- 
ten :  and  he  that  giveth  the  lands  in  tail  is  called  the  donor ; 
and  he  to  whom  the  gift  is  made,  the  donee.     Lit.  18. 

And  by  the  Statute  De  Bonis,  13  Edw.  1.  c.h  it  is 
enacted  that  ''from  thenceforth  the  will  of  the  donor  be  ob- 
served; and  that  the  tenements  so  given  (to  a  man  and  the 
heirs  of  his  body)  shall  at  all  events  go  to  the  issue,  if 
there  are  any ;  or  if  none,  shall  revert  to  the  donor •'^ 

Upon  the  construction  of  this  Act  of  Parliament  the  judges 
determined  that  the  donee  had  no  longer  a  conditional  fee- 
jtmpfe,  but  that  it  became  absolute  and  at  his  own  disposal 
the  instant  any  issue  was  bom ;  but  they  divided  the  estate 
into  two  parts,  leaving  in  the  donee  a  new  kind  of  particular 
estate,  which  they  denominated  afee*tail,  and  vesting  in  the 
donor  the  ultimate  Jee-simple  of  the  land  expectant  on  the 
&ilare  of  issue ;  which  expectant  estate  is  what  we  now  call 
a  reversion.  2  Imt.  335.  And  hence  it  is  that  Litdeton 
tells  us,  that  tenant  in  fee-tail  is  by  virtue  of  the  Statute  of 
Westminster  the  second.     2  Inst.  413. 

An  estate  to  a  man  and  his  heirs  for  another's  life  cannot 
be  entailed,  for  this  is  strictly  no  estate  of  inheritance,  and 
therefore  not  within  the  Statute  De  Donis.    S  Fern.  225. 

Neither  can  a  copyhold  estate  be  entailed  by  virtue  of  the 
statute,  for  that  would  tend  to  encroach  upon  and  restrain 
the  will  of  the  lord ;  but  by  the  special  custom  of  th^ 
manor  a  copyhold  may  be  limited  to  the  heirs  of  the  body, 
for  here  the  custom  ascertains  and  interprets  the  lord^s  will. 
3  £fp.  8, 
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If  it  be  to  a  man  or  woman,  and  the  heirs  of  his  or  her 
body,  it  is  an  estate  in  tail  general,  as  an  heir  of  his  or  her 
body  may  inherit;  but  if  it  be  to  Thomas  and  the  heirs  of 
his  body  by  his  wife  Jane,  or  to  Jane  and  the  heirs  of  her 
body  by  her  husband  Thomas,  or  to  Thomas  and  Jane  and 
the  heirs  of  their  bodies,  it  is  an  estate  in  special  tail;  and 
so  also  if  it  be  to  the  heirs  male  of  the  bbdy  of  A.  B  :  as  in 
the  first  case  no  heirs  of  the  body  of  Thomas  can  inherit,  but 
those  who  are  born  of  Jane,  nor  in  the  second  any  heirs  of 
the  body  of  Jane  by  any  other  husband  than  Thomas,  nor  in 
the  third  any  other  of  the  body  of  Thomas  who  is  not  also 

■ 

heir  of  the  body  of  Jane,  nor  of  Jane  who  is  not  also  of  the 
body  of  Thomas ;  or  in  other  terms,  no  heir  of  the  body  of 
Thomas  by  any  other  wife,  nor  of  Jane  by  any  other  hus- 
band, shall  succeed.     Watk.  Prin.  56. 

Hence,  if  it  be  wished  to  settle  lands,  so  that  the  entail 
may  not  be  cut  off  by  the  parents,  it  may  sometimes  be  ne- 
cessary to  limit  an  estate  for  life  to  one  parent  and  the 
inheritance  to  the  heirs  of  the  body  of  the  other,  as  the 
entail  would  then  be  in  neither,  the  first  only  taking  for  life 
and  the  other  not  taking  at  all,  but  the  heirs  being  in  by 
purchase.  Archer's  Case,  1  Co.  Rep.  666.  Or  if  the  estate 
be  the  husband^s,  to  limit  to  him. for  life,  with  remainder 
to  the  wife  in  tail,  as  he  being  tenant  for  life  only,  cannot 
docktthe  entail,  and  the  wife  is  prevented  from  doing  so  by 
the  statute  of  Hen.  7.  c.  20.  Moore,  260.  Cro.  Eliz.  624^ 
Watk.  Prin.  52. 

But  as  husband  and  wife  may  together  bar  the  entail,  this 
is  not  always  an  effectual  mode  of  prevention.  N.  Watk. 
Prin.  59. 

But  as  it  is  a  rule  that  *'  if  the  ancestor,  by  any  gift  or 
conveyance,  takes  an  estate  of  freehold,  and  if  in  the  same 
gift  or  conveyance  an  estate  is  limited,  either  mediately  or 
immediately,  to  his  or  her  heirs  in  fee  or  in  tail,4he  words 
'  the  heirs*  are  words  of  limitation,  and  not  words  of  pur^ 
chase,^  care  roust  be  taken,  if  it  be  intended  that  the  entail 
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sliall  not  vest  in  the  .parents,  to  limit  the  estates  so  as  not 
to  be  capable  of  uniting;  as  to  the  parent  for  yearn,  as  for 
99  years  if  be  shall  so  long  live,  which  will  only  give  him  a 
chattle  interest  that  cannot  coalesce  with  the  estate  limited  to 
his  heirs,  which  is  a  freehold  ;  or  to  give  an  equitable  estate 
only  to  the  parent,  and  a  legal  one  to  the  heirs ;  for  estates 
must  be  of  the  same  nature  to  be  capable  of  uniting,  as  both 
equitable  or  both  legal ;  or  to  confine  the  particular  estate  to 
one  parent,  and  limit  the  remainder  to  the  heirs  of  the  body 
of  both :  and  care  must  also  be  taken  that  the  whole  of  the 
particular  estate  be  disposed  of,  lest  any  estate  of  freehold 
be  capable  of  resulting  to  the-  ancestor  to  whose  heirs  the 
estate  is  limited.  1  Co.  104.  Wak.  Des.  167.  Har.  L.  T. 
485. 660.    Feame'B  Con.  Rem.  83.  181. 

But  the  best  and  most  usual  mode  is  to  limit  to  the  parent 
or  parents  for  life,  with  remainder,  not  to  the  heirs  of  his,  her, 
or  their  body  or  bodies,  but  to  the  son  or  sons,  or  children, 
and  the  heirs  of  his,  her,  or  their  body  or  bodies;  so  that  the 
son  or  sons  or  children  shall  take  as  purchasers,  as  persons 
particularly  and  ^[pressly  designated,  and  not  as  the  heir  or 
heirs  of  the  parent  or  parents.  But  if  *the  settlement  be 
made  before  the  birth  of  such  children,  the  remainders  limited 
to  them  must  necessarily  be  contingent  ones,  till  they  come 
in  esse,  and  consequently  subject  to  destruction,  or  to  be 
defeated  by  the  parents ;  and  hence  the  utility  of  appointing 
trustees  for  preserving  them.  The  most  common  mode  of 
limiting  these  remainders  to  the  issue,  is  to  the  first  and 
other  sons ;  but  this  mode  is  sometimes  objectionable,  as  it 
renders  the  eldest  son  independent  of  his  parents;  and  it  may 
therefore  be  advisable  to  limit  to  such  son  of  the  marriage, 
as  the  parents  or  survivor  of  them  shall  by  deed  or  will 
appoint,  and  to  tiie  heirs  of  his  body ;  and  in  default  of  such 
appointment,  to  the  first  and  other  sons,  8cc.  in  the  usual 
manner.    2  BL  Com.  171.     1  Atk.  681.     Watk.  Frin.  62. 

An  estate  tail  cannot  be  transferred  to  another ;  but  as 
the  tenant  in  tail  has  a  fee  (though  restricted)  in  him,  he 
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may  convey  a  base  fee  to  another,  by  lease  and  release, 
bargain  and  sale  enrolled,  or  by  fine :  that  is,  if  he  makes 
such  conveyance  to  A  and  his  heirs,  A  and  his  heirs  shall 
have  a  fee-simple  qualified — that  is,  so  long  as  the  heirs  of 
the  tenant  in  tail  continue.  And  if  the  tenant  in  tail  have 
also  the  reversion  in  himself,  he  may  convey  an  absolute  fee  to 
another,  or  gain  an  absolute  fee  in  himself,  by  levying  a  fine, 
for  the  fine  passes  the  reversion,  which  is  an  absolute  fee,  as 
well  as  the  base  fee  ;  and  when  both  fees  are  fixed  in  the 
same  person,  the  base  fee  merges  in  the  absolute  one,  so 
that  the  absolute  or  reversionary  fee  comes  into  possession. 
No.  1  to  Co.  Lit.  331.  See  N.  (1)  to  Co.  Lit.  326  b  (1), 
(2)  to  327  a.  2  Black.  Com.  171,  191-  Lit.  b.  3.  c.  11.  *  Co. 
Ut  325.     Gilb.  Ten.  107. 

But  as  the  tenant  in  tail  (while  tenant  in  tail)  may  charge 
the  reversion,  and  as  the  fine  when  levied  brings  the  re- 
version into  possession,  it  is  frequently  prudent,  and  indeed 
necessary,  in  order  to  gain  a  good  title,  to  suffer  a  recovery, 
as  a  fine  lets  in  the  charges  of  the  tenant  in  tail,  and  a  re- 
covery gives  a  clear  and  new  fee.*  1  Cru.  274.  2  Cru. 
284;     WatJe.  Ptin.  64. 

Hence,  then,  is  a  recovery  suffered  by  the  tenant  in  tail,  in 
most  cases,  the  best  and  most  effectual  barf :  andthis  should 
be  suffered  with  at  least  double  voucher;  for  if  suffered 
with  a  single  one,  it  only  bars  the  estate  of  which  the  tenant 
in  tail  is  actually  seised  at  the  time ;  but  if  with  a  double 
or  treble  voucher,  it  will  bar  every  other  interest  he  may  have 
in  the  premises.     Watk.  Prin.  65. 


*  A  recoveiy  will,  however^  let  in  the  charges  of  the  person  suffering 
it,  though  not  those  of  his  ancestors.  See  Oru.  S,  284.  2  Black.  Com,  369. 

f  In  some  cases,  indeed,  a  fine  is  a  more  effectual  bar,  than  a  recovery; 
as  the  former  is  declared  an  estoppel  or'bar  by  Statute  32  Hen,  8.  while  it 
would  be  at  least  doubtful  whether  the  issue  would  be  estopped  merely 
by  the  vouching  of  the  ancestor,  who  had  no  estate  in  the  lands  at  the 
time  to  pass. 
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A  tenant  in  tail  in  posseaaion  may  also,  in  some  instances, 
bar  both  his  own  issue,  and  those  in  remainder,  by  annei^ing 
a  warranty  to  his  grant,  as  the  warranty  will  descend  to  his 
heirs,  and,  if  accompanied  with  assets,  will  bar  his  own  issue ; 
and  without  assets,  will  bar  such  of  his  heirs  as  may  be  in 
remainder  or  reversion.  But  the  propriety  of  this  mode 
depends  upon  much  nice  matter,  and  should  be  had  recourse 
to  with  much  caution ;  for  should  no  assets  actually  de* 
scend  to  the  issue,  they  will  not  be  barred,  nor  will  the  re- 
mainder-man or  reversioner,  unless  he  be  also  the  heir  of  the 
warrantor :  for  unless  he  be  the  heir  of  the  warrantor,  he 
will  not  be  subject  to  the  warranty.  2  Black.  Com.  303. 
2  Burr.  1072.     Gilb.  Ten.  133.    Watk.  Prin.  68. 

The  warranty  descending  on  the  issue  is  a  lineal  warranty, 
asAe  heir  claims  through  the  warrantor,  and  lineal  waF- 
ranty  is  no  bar,  without  assets  actually  descending:  but  the 
warranty  descending  on  those  in  remainder  or  reversion  is 
collateral,  as  they  do  not  claim  through  the  warrantor,  but  im- 
mediately from  the  donor ;  and  collateral  warranty  will  bar 
widiout  assets.     Watk.  Prin.  69. 

And  so  established  is  the  power  of  the  tenant  in  tail  to 
destroy  the  entail,  and  alien  by  fine  or  recovery,  that  no 
conditioa  restrictive  of  such  power  is  permitted  to  take 
effect    k.  (1)  to  Co.  Lit.  379  b. 

And  note,  that  express  power  is  given  by  the  statute 
2lJae.  1.  c.  19,  to  Commissioners  of  Bankrupt  to  convey 
the  entailed  lands  of  the  bankrupt  by  bargain  and  sale  en- 
rolled within  six  months. 

iUso  by  Stat.  33  Hen.  8.  c.  39.  s«  75,  all  estates  tail 
are  liable  to  be  charged  for  payment  of  debts  due  to  the 
king  by  record  or  special  contracts. 

And  by  the  construction  put  on  the  )»tat.  43  Eliz.  c.  4, 
an  appointment  (2  Vem  263.  Chan.  Prec.  16.)  by  tenant  in 
tail  of  the  lands  entailed  to  a  charitable  use,  is  good  with- 
out fine  or  recovery. 
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Also  by  the  statute  for  the  redemption  and  sale  of  the 
land-tax,  they  may  be  sold  for  the  redemption  thereof. 

There  is  still  another  species  of  entailed  estates,  now  in- 
deed grown  oat  of  use,  yet  still  capable  of  subsisting  at  ]aw> 
which  are  estates  in  libero  tnaritagio,  a  frank  marriage* 
These  are  defined  to  be,  where  tenements  are  given  by  one 
man  to  another,  together  with  a  wife,  who  is  the  daughter  or 
cousin  of  the  donor,  to  hold  in  frank-marriage.  Now  by 
such  gift,  though  nothing  but  the  word  frankrmarriage  is 
expressed,  the  donees  shall  have  the  tenenaent  to  them  and 
the  heirs  of  their  two  bodies  begotten ;  that  is,  they  are 
tenants  in  special  tail.  For  this  word,  frank-marriage,  does 
ex  vi  termini  not  only  create  an  inheritance  like  frank- 
almoign, but  likewise  limits  that  inheritance,  supplying  not 
only  words  of  descent,  but  of  procreation  also.  Such  donees 
in  frank-marriage  are  liable  to  no  service  but  fealty ;  for  a 
rent  reserved  thereon  is  void  until  the  fodrth  degree  of  con- 
sanguinity be  past  between  the  issues  of  the  donor  and 
donee.     Lit.  s.  19, 20.  2  Bl.  Cam.  118. 

There  is  also  a  tenancy  in  tail  after  possibility  of  issue  eX" 
tinct;  which  happens  when  one  is  tenant  in  special  tail,  and  a 
person  from  whose  body  the  issue  was  to  spring  dies  without 
issue ;  or  having  left  issue,  which  title  becomes  extinct :  in 
either  of  these  cases  the  surviving  tenant  in  special  tail,  be* 
comes  tenant  in  tail  after  possibility  of  issue  ^i^tinct ;  as, 
where  one  has  an  estate  to  him  and  his  heirs  on  the  body 
of  his  present  wife  to  be  begotten,  and  the  wife  dies  without 
issue ;  in  this  case  the  man  has  an  estate  tail,. which  cannot 
possibly  descend  to  any  one,  and  therefore  the  law  makes 
use  of  this  long  periphrasis  as  absolutely  necessary  to  give 
an  adequate  idea  of  his  estate.  For  if  it  had  called  him 
barely  tenant  in  fee-tail  special,  that  would  not  have  dis- 
tinguished him  from  others ;  and  besides,  he  has  no  longer 
an  estate  of  inheritance  or  fee,  for  he  can  have  no  heirs 
capable  of  taking  per  formam  dmi.  1  Roll.^Rep.  184.  11 
Rep.  80.   Had  it  called  him  tenant  in  tail  without  issue,  this 
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had  only  related  to  the  present  tact,  and  would  not  have 
excluded  the  poBsibilfty  of  future  issue ;  had  he  been 
styled  tenant  in  tail  without  possibility  of  issue,  this  would 
exdude  time  past  as  well  as  present,  and  he  might,  under 
this  description,  never  have  had  any  possibility  of  issue. 
No  definition,  therefore,  could  so  exactly  mark  him  out,  as 
this  of  tenant  in  tail  after  possibility  of  issue  extinct,  which^, 
with  a  precision  peculiar  to  our  own  law,  not  only  takes 
in  the  possibility  of  issue  in  tail  which  he  once  had,  but 
also  stales  that  this  jpossibility  is  now  extinguished  and  gone. 
2Black.  Om.  124. 

This  estate  must  be  created  by  the  act  of  God,  that  is,  the 
death  of  the  person  out  of  whose  body  the  issue  was  to 
spring;  for  no  limitation,  conveyance,  or  other  human 
act,  can  make  it.  For  if  land  be  given  to  a  man  and  his 
wife,  and  the  heirs  of  their  two  bodies  begotten,  and  they 
are  divorced  i  vinculo  fiui^nmofif i ,  they  shall  neither  of  them 
have  this  estate,  but  be  barely  tenants  for  life,  notwith- 
standing the  inheritance  once  vested  in  them,  A  possibility 
of  issue  is  always  supposed  to  exist  in  law,  unless  extin- 
goished  by  the  death  of  the  parties,  even  though  the  donees 
be  each  ef  them  an  hundred  years  old.    Ibid. 

Thia  estate  is  of  an  amphibious  nature,  partaking  partly 
of  an  estate-tail  and  partly  an  estate  for  life,  but  with  many 
of  the  privileges  of  a  tenant  in  tail ;  as,  not  to  be  punishable 
for  waste,  &c.^ :  or  he  is  tenant  in  tail  with  many  of  the  re^ 
strictions  of  a  tenant  for  life;  as,  to  forfeit  his  estate  if  he 
aliens  it  in  fee-simple ;  whereas  such  alienation  by  tenant  in 
tul,  though  voidable  by  the  issue,  is  no  forfeiture  of  the 
estate  to  the  reversioner,  who  is  not  concerned  in  interest- 
till  all  possibility  of  issue  be  eshinct.  But  in  general  the 
law  looks  upon  this  as  equivalent  to  an  estate  for  life  only, 
and  as  such  will  permit  this  tenant  to  exchange  his  estate 


*  But  although  he  is  not  punishable  if  he  cuts  down  trees,  yet' they  are 
not  his  property,  but  will  belong  to  the  first  person  living  when  they  are 
cut,  who  has  an  estate  of  inheritance.  Harg.  Co,  Lit,  S7>  3  P.  JFmt.  S40. 
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with  a  tenant  for  life ;  which  exchange  can  only  be  made  of 
estates  that  are  equal  in  their  nature*    2  Black.  Com.  124. 

IX.  Of  an  Estate  in  Fee^tin^k,] — ^An  estate  in  fee- 
simple  is  either  absolute,  or  qual^ied^  or  base.  But  estates 
in  fee  are  more  properly  divided  into  fee-simple^  fee-quali- 
fied, fee-determinable,  fee-conditional  or  fee*taiL  2  BktL 
Com.  104.    Lk.b.  1.  c.  1.     Wrig.  Ten.  146. 

An  estate  in  fee-absobUe  is  an  estate  limited  to  a  person 
and  his  heirs,  general  or  indefinite.  It  is  not  confined  to  any 
particular  line  or  species  of  heirs,  but  it  is  limited  to  the 
heirs  generally,  and  it  is  the  highest  estate  the  lavr  acknow- 
ledges.    Watk.  Prin.  72. 

An  estate  in  fee,  qualified  or  base,  is  an  estate  to  A  and  his 
heirs  till  a  certain  event  happen,  or  to  be  defeated  tf  such  an 
event  occur ;  as  to  A  and  his  heirs,  tenants  of  the  manor  of 
Dale.  Here,  so  soon  as  A  or  his  heirs  cease  to  be  tenants  of 
that  manor,  the  estate  will  cease.    Ibid.  73. 

The  estate  in  fee-simple  absolute  may  be  conveyed  ad  tq/!- 
nitum;  but  it  being  an  estate  of  freehold  in  possession,  (for 
we  are  not  here  to  .speak  of  reversions,)  the  freehold  must 
actually  pass ;  as  by  feoffment,  lease  and  release,  bargain 
and  sale  enrolled,  &c.     Ibid. 

An  estate  in  fee,  qualified  or  base,  may  also  be  transferred 
by  the  same  means,  subject  to  the  qualifications ;  bat  it 
cannot  be  conveyed  discharged  of  such  qualifications,  unless 
by  wrong ;  as  by  a  feoffment  with  livery  and  seisin  in  fee- 
absolute,  which  would  give  a  fee-absolute  by  disseisin*,  and 
turn  the  rieversion  (if  we  may  so  call  it)  to  a  right;  and  which 
right  would  be  barred  by  a  fine  levied  by  the  feoffee,  unless 
the  person  having  such  right  claim  within  the  time  allowed 
by  the  statute  of  32  Hen.  8.    Watk.  Prin.  74. 


*  An  estate  gained  by  wrong  is  always  a  ^asi  fee  :  as  the  law  cannot 
take  notice  of  a  wrong,  it  cannot  of  consequence  set  any  limits  to  that 
wrong.    See  Hob,  3«3. 
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A  base  or  qualified  fee  may  by  possibility  continue  for 
ever;  and  the  common  law  does  not  permit  any  remainder 
to  be  limited  on  a  fee  either  absolute  or  base,  though  «  fee 
may  indeed  be  limited  on  a  fee  by  way  of  executory  devise 
or  of  shifting  use«     Ibid.  76. 

X*  jln  Estate  in  Parcenary] — Is  of  two  sorts ;  that  is 
to  Bay,  accenting  to  the  course  of  the  common  law,  and  ao*' 
cording  to  custom. 

An  estate  therefore  held  in  coparcenary  is  always  by  de^  ^ 
scent ;  that  is,  where  lands  of  inheritance  descend  from  the 
ancestor  to  two  or  more  persons.  It  arises  either  by  com- 
mon law  or  particular  custom.  1st.  By  common  law;  as 
where  a  person  seised  in  fee-simple  or  in  fee-tail  dies,  and 
his  next  heirs  are  two  or  more  females,  his  daughtetB,  sisters, 
aunts,  cousins,  or  their  representatives:  in  this  case  they 
shall  all  inherit;  and  these  coheirs  are  then  called  copar-^ 
ceners,  or  for  brevity  parceners  only.  {LU.  s.  241,  242.) 
2dly.  By  particular  custom ;  as  where  lands  descend,  as  in 
gavelkind,  to  all  the  males  in  equal  degree,  as  sons,  brothers, 
undes,  8cc.    Lit.  $*  266. 

And,  in  eitiier  of  these  cases,  all  the  parceners  put  toge- 
ther make  but  one  heir,  and  bav6  but  t>ne  estate  among 
diem.    Co.  La.  163. 

The  property  of  parceners  is  in  some  respects  like  those 
of  joint  tenants,  they  having  the  same  unities  of  interest^ 
title,  and  possession.  They  may  sue  and  be  sued  jointly, 
for  matters  relating  to  their  own  lands,  (Co.  Lit.  164),.  and 
the  entry  of  one  of  them  shall  in  some  cases  enure  as  the 
entry  of  them  all.  {Ibid.  188. 243.)  They  cannot  have  ah 
action  of  trespass  against  each  other ;  but  herein  they  di£fe¥ 
from  joint  tenants,  and  they  are  also  excluded  from  main^ 
taining  an  action  of  waste,  (2  Inst.  403) ;  for  coparceners 
sould  at  a»y  time  put  a  stop  to  any  waste  by  writ  of  par- 
tition but  till,  by  the  stat.  Hen.  8.  joint  tenants  had  no  such 
power.    Parceners  also  differ  materially  from  joint  tenantr 

Q  2 
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in  four  other  points.  1st.  They  always  claim  by  descent ; 
whereas  joint  tenants  always  claim  by  purchase.  Therefore, 
if  two  sisters  purchase  lands  to  hold  to  them  and  their  heirs, 
they  are  not  parceners,  but  joint  tenants,  (Lit.  5.  264) ;  and 
hence  it  likewise  follows,  that  no  lands  can  be  held  in  co- 
parcenary but  estates  of  inheritance,  which  are  of  a  descend- 
ible nature ;  whereas  not  only  estates  in  fee  and  in  tail,  but 
for  life  or  years,  may  be  held  in  joint  tenancy.  2dly*  There 
is  no  unity  of  time  necessary  to  an  estate  in  coparcenary : 
for  if  a  man  hath  two  daughters  to  whom  his  estate  descends 
in  coparcenary,  and  one  dies  before  the  other,  the  surviving 
daughter  and  the  heir  of  the  other,  or  when  both  are  dead, 
their  two  heirs,  are  still  parceners,  (Co.  lit.  164.  174) ;  the 
estates  vesting  in  each  of  them  at  different  times,  though  it 
be  the  same  quantity  of  interest  and  held  by  the  same  title. 
3dly.  Parceners,  though  they  have  an  unity,  have  not  an 
entirety  of  interest.  They  are  properly  entitled  each  to  the 
whole  of  a  distinct  moiety,  {Und.  163,  164),  and  of  course 
have  no  jus  accrescendi  or  survivorship  between  them ;  for  each 
part  descends  severally  to  their  respective  heirs,  though  the 
unity  of  possession  continues.  And  as  long  as  the  lands  con- 
tinue in  a  course  of  descent,  and  united  in  possession,  so  long 
are  the  tenants  therein,  whether  msde  or  female,  called  par- 
ceners. But  if  the  possession  be  once  severed  by  partition, 
they  are  no.  longer  parceners,  but  tenants  in  severalty ;  or 
if  one  parcener  aliens  her  share,  though  no  partition  be 
made,  then  are  the  lands  no  longer  held  in  coparcenary,  but 
in  common. .  Lit.  s,  309. 

Parceners  are  so  called,  saith  Littleton  (<•  241),  because 
they  may  be  constrained  to  make  partition.  And  he  men- 
tions many  methods  of  making  it  (s.  243  to  264) ;  four  of 
which  are  by  consent,  and  one  by  compukion.  The  first  is, 
where  they  agr^  to  divide  the  lands  into  equal  parts  in 
severalty,  and  that  each  shall  have  such  a  determinate  part.. 
The  second  is,  where  they  agree  to  choose  some  friend  to  make 
partition  for  them ;  and  then  the  sisters  shall  choose  each 
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of  them  her  part  according  to  seDiority  of  age,  or  as  other* 
wise  shall  be  agreed.  The  privilege  of  seniority  is  in  this  case 
personal ;  for  if  the  eldest  sister  be  dead,  her  issue  shall  not 
choose  first,  but  the  next  sister.  But  if  an  advowson  de- 
scend in  coparcenary,  and  the  sisters  cannot  agree  in  the 
presentation,  the  eldest  and  her  issue,  nay  her  husband  or 
her  assigns,  shall  present  alone  before  the  younger,  (^Co,  Lit. 
166.  3  Rep.  22.)*  And  the  reason  given  is,  that  the  former 
privilege  of  priority  of  choice  upon  a  division  arises  from  an 
act  of  her  own,  the  agreement  to  make  partition,  and  there- 
fore is  merely  personal :  the  latter  of  presentingto  the  living 
arises  from  the  act  of  the  law,  and  is  annexed  not  only  to 
her  person,  but  to  her  estate  also.  A  third  method  of  par- 
^tion  is,  where  the  eldest  divides,  and  then  she  shall  choose 
last ;  for  the  rule  of  law  is  ctfftis  est  divisio,  aiterius  est  dectio. 
The  fourth  method  is,  where  sisters  agree  to  cast  lots  for 
their  shares.  And  these  are  the  methods  by  consent.  That 
by  compulsion  is,  where  one  or  more  sue  out  a  writ  of  par- 
tition against^the  others,  whereupon  the  sheriff  sh'kll  go  to 
the  lands  and  make  partition  thereof  by  the  verdict  of  a  jury 
there  impannelled,  and  assign  to  each  of  the  parceners  her 
part  in  severalty .f    2  JB/.  Com.  189. 

And  by  stat.  8  and  9  WiU.  3.  c.  31.  if  the  high-sheriff,  by 
reason  of  distance,  &c.,  cannot  be  present  at  the  execution  of 
any  judgment  in  partition,  then  the  under-sheriff,  in  the  pre- 
sence of  two  justices  of  the  peace  of  the  county,  shall  pro- 
ceed to  the  execution  of  the  writ  by  inquisition,  and  the 
high  sheriff  is  to  make  the  return :  and  when  the  partition  is 
made  and  returned,  the  persons  who  were  tenants  of  the 
lands  or  any  part  thereof,  before  divided,  shall  continue 
tenants  of  the  lands  they  held,  to  the  respective  owners,  under 


*  It  has  been  doubted  whether  the  grantee  of  the  eldest  sister  shall  have 
the  first  and  sole  presentation  after  her  death.  Harg.  Co.  Lit.  l66.  fiut 
it  was  expressly  determined  in  favour  of  sucK  a  grantee,  in  1  Vez,  Jun.  340 

t  Another  and  the  most  usual  mode  of  compulsion  is  by  a  decree  of 
voari  of  equity. 
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such  conditions  and  rents  as  before  ;  and  no  plea  in  abiite* 
ment  shall  be  admitted  or  received  in  any  suit  of  partition^ 
nor  shall  the  same  be  abated  by  the  death  of  any  tenant,  Sic« 

But  there  are  some  things  which  are  in  their  nature  im-i 
partible :  for  the  mansion-house,  common  of  estovers,  com* 
mon  of  piscary  uncertain,  or  any  other  common  without 
stint,  shall  not  be  divided^but  the  eldest  sister  if  she  pleases 
shall  have  them,  and  make  the  others  a  rea^ona^ble  satisfac* 
tion  in  other  parts  of  the  inheritance ;  or  if  that  cannot  be, 
then  they  shall  have  the  profit  of  the  thing  by  turns,  in  the 
same  manner  as  th€^  take  the  advowson.     Co.  Utn  164,^  165. 

As  the  estate  of  coparcenary  may  be  dissolved  either  by 
partition,  which  disunites  the  possession;  or  by  alienation  of 
one  parcener,  which  disunites  the  title,  and  may  disunite  the 
interest  ^  so  it  may  be  dissolved  by  the  whole  at  last  descend- 
ing to  and  becoming  vested  in  obq  single  person,  whi^k 
brings  it  to  an  estate  in  severalty. 

Note  also,  if  there  be  two  parceners,  and  they  make  par- 
tition by  consent,  they  may  release  to  each  other  tbfe^ic 
respective  moieties,  tod  there  will  be  no  n^e&sity  for  a 
lease  for  a  year  (or  bargain  and  sale),  as  the  possession  at 
the  time  of  the  partition  would  be  in  each.     WaikB  Prin.  79* 

But  they  cannot  exchange  with  each  otiker  until  partition. 
Sh£p.  Touch.  292. 

As  to  strangers,  they  must  convey  their  respective  pcur- 
tions  or  shares  by  the  several  modes  of  conveyance  which 
pass  the  freehold;  as  by  fine,  recovery/ feofiment,  lea^e  wd 
release,  or  bargain  and  sale  enrolled ;  or  they  may  covenant 
to  stand  seized.     Watk,  Prin.  78. 

XI.  An  Estate  in  Joint  Truancy] — Signifies  an  union 
or  conjunction  of  interest;  and  in  respect  to  an  estate  in 
joint  tenancy  it  is  to  be  observed, 

1.  The  creation  of  an  estate  of  joint  tenancy  depends  on 
the  wording  of  the  deed  or  devise,  by  which  the  teoants 
claim  title ;  for  this  estate  can  only  arise  by  purchase  or 
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grant,  that  is,  by  the  act  of  the  parties,  and  never  by  the 
mere  act  of  law.  Now,  if  an  estate  be  given  to  a  plurality 
of  persons  without  adding  any  restrictive,  exclusive,  or  ex- 
planatory words,  as  if  an  estate  be  granted  to  A  and  B  and 
their  heirs,  this  makes  them  immediately  joint  tenants  in  fee 
of  the  lands  ;  for  the  law  interprets  the  grant  so  as  to  make 
all  parts  of  it  to  take  effect,  which  can  only  be  done  by 
creating  an  equal  estate  in  them  both*  As,  therefore,  the 
grantor  has  thus  united  their  names,  the  law  gives  them  a 
thorough  union  in  all  other  respects.    For, 

3.  The  properties  of  tt  joint  estate  are  derived  from  its 
anity,  which  is  fourfold  ;  the  unity  of  interest;  the  unity  of 
title,  the  unity  of  time,  and  the  unity  of  possession ;  or,  in 
other  words,  joint  tenants  have  one  and  the  same  interest 
accruinci^  by  one  and  the  same  conveyance,  commencing  at 
one  and  the  same  time,  and  held  by  one  and  the  same  undi- 
vided possession.    2  BL  Com.  137. 

And  the  proper  and  best  mode  of  creating  an  estate  in 
joint  tenancy  is  to  limit  '^  to  A  B  and  C  D  and  their  assigns," 
if  it  be  an  estate  for  life ;  or  "  to  A  B  and  C  D  and  their 
heirs,''  if  in  fee.  The  limitation  sometimes  made  'Ho  A  B 
and  C  D  and  the  survivor  of  them,  and  the  heirs  of  such 
Borvivor,''  is  objectionable,  as  it  is  supposed  to  give  a  con- 
tingent remainder  to  the  survivor;  for  though  the  propriety 
of  such  a  supposition  may  be  questionable,  yet  it  will  be 
prudent  to  avoid  the  doubt.  2  BL  Com.  179.  Co.  Lit.  188. 
Wiak.  Prin.  86. 

Rftt,  They  must  have  one  and  the  same  interest.  One 
joint  tencAf  cannot  be  entitled  to  one  period  of  duration  or 
quantity  of  interest  in  lands,  and  the  other  to  a  different : 
one  cannot  be  tenant  for  life,  and  the  other  for  years :  one 
cannot  be  tenant  in  fee,  and  the  other  in  tail.  {Co.  Lit. 
188.)  But  if  lands  be  limited  to  A  and  B  for  their  lives, 
this  makes  them  joint  tenants  of  the  freehold ;  if  to  A  and  B 
and  their  heirs,  it  makes  them  joint*  tenants  of  the  inheri- 
tance.   {Lit.  s.  277.)     If  land  be  granted  to  A  and  B  for 
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their  lives,  and  to  the  heirs  of  A,  here  A  and  B  are  joint 
tenants  of  the  freehold  during  their  respective  lives,  and  A 
has  the  remainder  of  the  fee  in  severalty ;  or  if  land  be 
given  to  A  and  B  and  the  heirsof  the  body  of  A,  here  both 
hsiye  a  joint  estate  for  life,  and  A  has  a  several  remainder  in 
tail.  {Lit.  s.  285.) — Secondly,  Joint  tenants  must  have  also 
an  unity  of  title :  their  estate  must  be  created  by  one  and  the 
same  act,  whether  legal  or  illegal ;  as  by  one  and  the  same 
grant,  or  by  one  and  the  same  disseisin.  (Lit.  $.  278.)  Joint 
tenancy  cannot  arise  by  descent  or  act  of  law,  but  merely 
by  purchase  or  acquisition  by  the  act  of  the  party;  and  unless 
that  act  be  one  and  the  same,  the  two  tenants  would  have 
different  titles ;  and  if  they  had  different  titles,  one  might 
prove  good  and  the  other  bad,  which  would  absolutely  de- 
stroy the  jointure. — ThircUy,  There  must  also  be  an  unity 
of  time :  their  estates  must  be  vested  at  one  and  the  same 
period,  as  well  as  by  one  and  the  same  title ;  as  in  the  case  of 
a  present  estate  made  to  A  and  B,  or  a  remainder  in  fee  to  A 
and  B,  after  a  particular  estate ;  in  either  case  A  and  B  are 
joint  tenants  of  this  present  estate,  or  this  vested  remainder. 
But  if  after  a  lease  for  life  the  remainder  be  limited  to  the 
heirs  of  A  and  B,  and  during  the  continuance  of  the  parti- 
cular estate  A  dies,  which  vests  the  remainder  of  one  moie]^ 
in  his  heir,  and  then  B  dies,  whereby  the  other  moiety  be- 
comes vested  in  the  heir  of  B ;  now  A's  heir  and  B's  heir 
are  not  joint  tenants  of  this  remainder,  but  tenants  in  com- 
mon; for  one  moiety  vested  at  one  time,  and  the  other 
moiety  vested  at  another.  (Co.  Ldt.  188.)  But  where  a 
feoffment  was  made  to  th^  use  of  a  man  and  sudiwife  as  he 
should  afterwards  marry  for  the  term  of  their  lives,  and  he 
afterwards  married;  in  this  case  it  seems  to  have  been  held 
that  the  husband  and  wife  had  a  joint  estate,  though  vested 
at  different  times,  (Dyer,  340.  1  Rep.  101.)  because  the 
use  of  the  wife's  estate  was  in  abeyance  and  dormant  till  the 
intermarriage,  and  being  then  awakened,  had  relation  back, 
and  took  effect  from  the  original  time  of  creation. — Lastly, 
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In  joint  tenancy  there  must  be  an  unity  of  possession.  Joint 
tenants  are  said  to  be  seised  per  mU  et  per  tout,  by  the  half 
of  moiety,  and  by  all ;  that  is,  they  each  of  them  hare  the 
entire  possesnon  as  well  of  every  parpel  as  of  the  wholes 
{Lk.  s.  288.  5  Rep.  10.)  They  have  not  one  of  them  a 
seisin  of  one  half  or  a  moiety,  and  the  other  of  the  other 
moiety ;  neither  can  one  be  exclusively  seised  of  one  acre 
and  his  companion  of  another,  but  each  has  an  undivided 
mcHety  of  the  whole,  and  not  the  whole  of  an  undivided 
moiety,  {Bract.  L  6.  b.  6.  c.  26) :  and  therefore,  if  an  estate 
in  fee  be-given  to  a  man  and  his  wife,  the^  are  neither  pro- 
perly joint  tenants  nor  tenants  in  common ;  for  husband  and 
wife  being  considered  as  one  person  in  law,  they  cannot  take 
the  estate  by  moieties,  but  both  are  seised  of  the  entirety, 
per  tout  et  non  per  mie:  the  consequence  of  which  is,  that 
neither  the  husband  nor  the  wife  can  dispose  of  any  part 
without  the  assent  of  the  other,  but  the  whole  must  remain 
in  the  survivor.  Lit.  s.  665.  Co.  Lit.  187.  Bro.  Abr.  1. 
cut  et  vita,  8.    2  Vem.  120.    2  Lev.  39.    2  BL  Com.  182. 

And  if  a  grant  is  made  of  a  joint  estate  to  husband  and 
wife  and  a  third  petaon,  the  husband  and  wife  shall  have 
one  moiety,  and  the  third  person  the  other  moiety,  in  the 
same  manner  as  if  it  had  been  only  granted  to  two  persons. 
So,  if  the  grant  is  to  husband  and  wife  and  two  others,  the 
husband  and  wife  take  one  third  in  joint  tenancy.  Lit. 
i.  291. 

Upon  these  principles  of  a  thorough  and  intimate  union  of 
interest  and  possession,  depend  many  other  consequences 
and  incidents  to  the  joint  tenants'  estate :  thus,  if  two  joint 
tenants  grant  a  parol  or  verbal  lease  of  their  land,  reserving 
rent  to  be  paid  to  one  of  them,  it  shall  enure  to  both  in 
respect  of  the  joint  reversion.     Co^  Lit.  214. 

If  their  lessor  surrenders  his  lease  to  one  of  them,  it  shall 
also  enure  to  both,  because  of  the  privity  or  relation  of  their 
tttate :  on  the  same  reason,  livery  of  seisin  made  to  one 
joint  tenant  shall  enure  to  both  of  them ;  and  the  entry  or 
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reentry  of  one  joint  tenant  is  as  effiectual  in  law  as  if  it  vrere 
the  act  of  both.     Co.  Lit.  192. 49. 319.  364. 

But  if  two  or  more  joint  tenants  be  seised  of  an  adrowBon, 
and  they  present  different  clerics,  the  bishop  may  refuse  to 
admit  either,  because  neither  joint  tenant  has  a  sereral  right 
of  patronage,  but  each  is  seised  of  the  whole ;  and  if  they  do 
not  both  agree  within  six  months^  the  right  of  presentation 
shall  lapse.  But  the  ordinary  may,  if  he  pleases,  admit  a 
derk  presented  by  either  for  the  good  of  the  church,  that 
divine  service  may  be  regularly  performed,  which  is  no  more 
than  he  would  otherwise  be  entitled  to  do,  in  case  their  dis* 
agreement  continued  so  as  to  incur  a  lapse  ;  and  if  the  clerk 
of  one  joint  tenant  be  so  admitted,  this  shall  keep  up  the  title 
in  both  of  them,  in  respect  to  the  privity  and  union  of  their 
estate.  {Co  Lit.  185.)  Upon  the  same  ground  it  is  held,  that 
one  joint  tenant  cannot  have  an  action  against  another  for 
trespass  in  respect  of  this  land,  (3  Levin.  262,)  for  each  has 
an  equal  right  to  enter  on  any  part  of  it.  But  one  joint 
tenant  is  not  capable  by  himself  to  do  any  act,  which  may 
tend  to  defeat  or  injure  the  estate  of  the  other;  as,  to  grant 
leases  or  copyholds,  (1  Lean.  334) ;  and  if  any  waste  be  done 
which  tends  to  the  destruction  of  the  inheritance,  one  joint 
tenant  may  have  an  action  of  waste  against  the  other  by 
construction  of  stat.  Westm.  2.  c.  22.  2  Inst.  403.  2  Black. 
Com.  182. 

But  this  action  has  fallen  into  total  disuse ;  and  the  pre* 
sent  practice  to  compel  an  account  between  joint  tens^ts 
is  to  apply  to  a  Court  of  equity;  which  is  also  the  juris, 
diction  generally  resorted  to,  in  order  to  obtain  a  partition 
between  joint  tenants,  parceners,  and  tenants  in  common. 
Com.  Dig.  Chanc.  Mitf.  109. 

From  the  same  principle  also  arises  the  remaining  grand 
incident  of  joint  estates,  viz.  the  doctrine  of  survivorship,  by 
which,  when  two  or  more  persons  are  seised  of  a  joint  estate 
of  inheritance  for  their  own  lives  or  pour  autre  me,  or  are 
jointly  possessed  of  any  chattel  interest,  the  entire  tenancy 
upon  the  decease  of  any  of  them  remains  to  the  survivors ; 
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and  at  leHgth  ta  the  last  survivor;  and  he  shall  be  eo^ 
titled  to  the  whole  of  the  estate,  whatever  it  he,  whether 
an  inheritance  or  a  common  frediold  only,  or  even  a 
less  estate.  {Ut.  s.  280,  381.)  This  is  the  natural  and 
regular  consequence  of  the  union  and  entirety  of  their  ii^ 
terest.  The  union  of  two  joint  tenants  is  not  only  equal 
and  similar,  but  is  also  one  and  the  same.  One  has  not 
originally  a  distinct  moiety  from  the  other ;  but  if  by  any 
sabsequent  act  (as  by  alienation  or  forfeiture  of  either)^  the 
interest  becomes  separate  and  distinct,  the  joint  tenancy 
ibatantly  ceases ;  but  while  it  continues,  each  of  two  joint 
tenants  has  a  concurrent  interest  in  the  whole,  and  therelbfe 
on  the  death  of  his  companion  the  sole  interest  in  the  whole 
remains  in  the  survivor:  for  the  interest  which  the  survivor 
originally  had  is  clearly  not  divested  by  the  death  of  his 
companion,  and  no  other  person  can  now  claim  to  have  a 
joint  estate  with  him,  for  no  one  cfm  now  have  an  interest  in 
the  whcde,  accruing  by  the  same  title,  and  taking  eflfect  at 
the  same  time  with  his  own ;  neither  can  any  one  claim  a 
sepsurate  interest  in  any  part  of  the  tenements,  for  that  would 
be  to  deprive  the  survivor  of  the  right  which  he  has  in  all  and 
every  part.  As,  therefore,  the  survivor's  original  interest  in 
&e  whole  still  remains,  and  as  no  one  can  now  be  admitted, 
either  jointly  or  severally,  to  any  share  with  him  therein,  it 
follows  that  his  own  interest  must  now  be  entire  and  several, 
and  that  he  alone  shall  be  entitled  to  the  whole  estatp  (what- 
ever it  be)  that  was  created  by  the  original  grant.  2  Black, 
Com,  183. 

TUs  right  of  survivorship  ought  to  be  mutual ;  which  ie 
one  reason  why  the  king  {Co,  Lit.  190.  Finch.  I.  83)  nor 
any  corporation  (2  L«v.  12)  can  be  a  joint  tenant  with  a  pri- 
vate person.  For  here  there  is  no  mutuality:  the  private 
person  has  not  the  most  remote  chance  of  being  seised  of 
the  entirety  by  benefit  of  survivorship,  for  the  king  and  a 
corporation  can  never  die.     Ibid, 

Bat  Lord  Coke  says  expressly,  **  There  may  be  joint  te- 
nants, though  there  be  not  equal  benefit  of  survivorship ;  as 
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if  a  man  grant  lands  to  A  and  B  during  the  life  of  A»  if  B' 
die«  A  shall  have  all  by  survivorship ;  but  if  A  die,  B  shall 
have  nothing.''  (Co.  Lit.  181.)  The  mutuality  of  survivor- 
ship does  not  therefore .  appear  to  be  the  reason  why  a  cor- 
poration cannot  be  a  joint  tenant  with  a  private  person,  for 
two  corporations,  cannot  be  joint  tenants  together;  but 
whenever  a  joint  estate  is  granted  to  ihem,  they  take  as  te- 
nants in  common.    Co.  Lit.  190.    2  BL  Com.  184. 

There  is  also  no  survivorship  among  merchants  and  traders, 
for  this  would  be  ruinous  to  the  family  of  the  deceased 
partner;  and  it  is  a  legal  maxim,  jus  accrescendi  inter  mer- 
catorespro  bensfido  commerdi  locumnon  habet.    Co.  Lit.  182. 

3.  It  now  remains  to  enquire  how. an  estate  in  joint. te- 
nancy may  be  severed  and  destroyed. .  And  this; may  be. 
done  by  destroying  any  of  its  constituent  unities : — 1.  That 
of  time,  which  respects  only  the  original  commencement 
of  the  joint  estate  cannot  indeed  (being  now  past)  be  af- 
fected by  any  subsequent  transactions.  Biit,  2.  The  joint 
tenant's  estate  may  be  destroyed  without  any  alienation,  by 
merely  disuniting  their  possession :  for  joint  tenants  being 
Beised  per  mie  etper  tout^  every  thing  that  tends  to  narrow  that 
interest,  so  that  they  shall  not  be  seised  throughout  the 
whole,  and  throughout  every  part,  is  a  severance  or.dQ^truc- 
tion  of  the  jointure  ;  and  therefore,  if  two  joint  tenants  agree 
to  part  their  lands  and  hold  them  in  severalty,  they  are  no 
longer  JQint  tenants,  for  they  have  now  no  joint  interest  in 
the  whole,  but  only  a  several  interest  respectively  in  the 
several  parts:  and  for  that  reason  also  the  right  of  sur- 
vivorship is  by  such  separation  destroyed.  (Co.  Lit.  188. 
193.)  By  the  common  law  all  the  joint  tenants  might  agree 
to  make  partition  of  the  lands,  but  one  of  them  could  not 
compel  the  other  so  to  do,  (^Ldt.  s.  290,)  for  this  being  an  es- 
tate originally  created  by  the  act  and  agreement  of  the  par- 
ties, the  law  would  not  permit  any  one  or  more  of  them,  to 
destroy  the  united  possession  without  a  similar  universal 
consent.  But  now,  by  the  statutes  31  Hen,  8.  c.  1  and  32 
Hen.  8.  c.  32,  joint  tenants,  either  of  inheritances  or  other 
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less  estates,  are  compellable  by  writ  of  partition  to  divide 
Aeir  lands.  3.  The  jointore  may  be  destroyed  by  destroy- 
ing the  nnity  of  title ;  as,  if  one  joint  tenant  aliens  and  con- 
veys his  estate  to  a  third  person^  here  the  joint  tenancy  is 
aerered,  and  tarhed  into  a  tenancy  in  common.  {JLdt.  s.  292) ; 
for  the  grantee  and  the  remaining  joint  tenant  hold  by  dif- 
ferent titles,  one  derived  from  the .  original,  the  other  from 
the  subsequent  grantor,  though  till  partition  made  the  nnity 
of  possession  continnes.  Bnt.  a  devise  of  one's  share  by 
will  is  no  severance*  of  the  jointure  ;  for  no  testament  takes 
eftcttill  aflber  the  death  of  the  testator,  and  by  such  death 
the  right  of  the  survivor  (which  accrued  at  the  original 
creation  of  the  estate,  and  has  therefore  a  priority  to  the 
other,)  is  already  vested.     Lif.  287.    2  Bl.  Com.  185. 

And  if  a  will  is  made  by  a  joint  tenant  of  real  property, 
derising  his  interest  in  the  premises,  and  after  the  execution 
of  the  will  there  is  a  partition  of  the  estate,  the  testator's  share 
cannot  pass  by  the  devise,  unless  there  is  a  republication  of 
the  will  subsequent  to  the  partition.*    3  Burr.  1448. 

So  as  joint  tenants  are  seised  per  mie  et  per  tout,  they 
cannot  grant  nor  bai^ain,  sell  nor  surrender,  nor  devise  to 
each  other ;  nor  can  they  exchange  with  each  other ;  nor 
can  one  of  them  enfeoff  his  companion*     Watk.  82. 

But  joint  tenants  may  either  severally  or  together  exchange 
with  a  stranger,  or  surrender  to  the  immediate  reversioner. 
{Perk.  $.  281 .     Ship.  Touch.  292.) 

So  one  of  several  joint  tenants  may  release  to  his  com- 
panion: and  the  proper  form  of  assurance  between  joint 
tenants  is  by  a  deed  of  release,  which  operates  an  extin- 
guishment of  the  tenancy,  or  unity  of  title. 

But   each    may  sever  the  tenancy  at  his  pleasure  by 

*  For  a  joint  tenant  is  not  enabled  to  devise  his  estate  by  the  Statute  of 
Wills,  as  Hen.  8,  c.  1,  explained  by  34  and  35  Hen.  8,  c.  b,  as  tenants*  in 
oonunon  and  coparceners.  And  there  is  this  distinction  between  tenants 
in  common  and  joint  tenants :  tiz.  that  if  a  tenant  in  common  devises 
his  estate,  a  subsequent  partition  is  not  a  revocation  of  the  wilL  3  P. 
WmM.  109. 
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granting  his  portion  over  to  a  stranger,  either  to  the  use  of 
such  stranger,  or  in  trust  for  himself,  by  the  usual  mode  of 
conveying  a  freehold,  or  compel  a  partition  under  the  sta^ 
tute  as  above  mentioned.     Watk,  Prm.  83. 

4.  It  may  also  be  destroyed  by  destroying  the  unity  of 
interest :  and  therefore  if  there  be  two  joint  tenants  for  life, 
and  the  inheritance  is  purchased  by,  or  descends  upon  either, 
it  is  a  severance  of  the  jointure,  (Cro.  Elix.  470);  though 
if  an  estate  is  originally  limited  to  two  for  life,  and  after  to 
the  heirs  of  one  of  them,  the  freehold  shall  remain  in 
jointure,  without  merging  in  the  inheritance,  because  being 
created  by  one  and  the  same  conveyance,  they  are  not  se- 
parate estates  (which  is  requiste  in  order  to  a  merger),  but 
branches  of  one  entire  estate.  (2  Rep.  60.  Co  Lit,  182.)  In 
like  manner,  if  a  joint  tenant  in  fee  makes  a  lease  for  life  of 
his  share,  this  defeats  the  jointure,  (Ui.  $.  302,  303)  ;  for  it 
destroys  the  unity  both  of  title  and  of  interest.  And  when- 
ever and  by  whatever  means  the  jointure  ceases,  or  is 
severed,  the  right  of  survivorship,  or  jus  accrtscendit  the 
same  instant  ceases  with  it.  {Co,  Lit.  183.)  Yet  if  one  of 
three  joint  tenants  aliens  his  share,  the  two  remaining  tenants 
still  hold  their  parts  by  joint  tenancy  and  survivorship, 
{Lit,  s.  294) :  and  if  one  of  three  joint  tenants  releases  his 
share  to  one  of  his  companions,  though  the  joint  tenancy  is 
destroyed  as  to  that  part,  yet  the  two  remaining  parts  are 
still  held  in  jointure,  {Ibid,  304) ;  for  they  still  preserve 
their  original  constituent  unities.  But  when  by  any  act  or 
event  different  interests  are  created  in  the  several  partft  of 
the  estate,  or  they  are  held  by  different  titles,  or  if  merely 
the  possession  is  separated,  so  that  the  tenants  have  no 
longer  these  four  indispensable  properties,  a  sameness  of 
interest  and  undivided  possession,  a  title  vesting  at  one  and 
the  same  time,  and  by  one  and  the  same  act  or  grant,  the 
jointures  are  instantly  dissolved.     2Bl4ick,  Com,  186. 

In  general  it  is  advantageous  for  the  joint  tenants  to  dis« 
««ive  the  jointure,  since  thereby  the  right  of  survivorship  is 
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taken  away,  and  each  may  transmit  his  own  part  to  his  own 
heirs.  Sometimes,  however,  it  is  disadvantageons  to  dissolve 
the  joint  estate  4  as,  if  there  be  joint  tenants  for  life,  and  they 
make  partition,  this  dissolves  the  jointure  ;  and  though 
before,  they  each  of  them  had  an  estate  in  the  whole,  for 
their  own  lives  and  the  life  of  their  companion,  now  they 
have  an  estate  in  a  moiety  only  for  their  own  lives  merely, 
and  on  the  death  of  either  the  reversioner  shall  enter  on  his 
moiety.  (1  Joms,  55.)  And  therefore,  if  there  be  two  joint 
tenants  for  life,  and  one  grants  away  his  part  for  the  life  of 
his  companion,  it  is  a  forfeiture.  (4  Leon.  237.)  For  in  the 
first  place,  by  the  severance  of  the  jointure,  he  has  given 
himself  in  his  own  moiety  only  an  estate  for  his  own  life, 
and  then  he  grants  the  same  land  for  the  life  of  another; 
which  grant,  by  a  tenant  for  his  own  life  merely,  is  a  for- 
feiture  of  his  estate,  {Co.  LiL  252;  for  it  is.  creating  an 
estate  which  may  by  possibility  last  longer  than  that  which 
he  is  l^ally  entitled  to.     2  Blacks  Com.  c.  187. 

XII.  A  Tenancy  in  Common.^ — Tenants  in  common  are 
such  as  hold  land  for  life  or  years,  or  in  fee,  by  several  titles^ 
or  by  one  title  and  several  possessions :  and  as  joint  tenants 
have  one  joint  freehold,  so  tenants  in  common  have  by  law 
separate  freeholds  in  the  estates  to  which  they  are  so  en- 
tided.     1  Inst.  188.    2  Lit.  Abr.  669. 

Tenants  in  common  also  take  by  purchase,  but  hold  by 
distinct  titles  and  have  separate  freeholds,  as  before  ob- 
served, being  not  seized  per  mie  et  per  tout,  adjoint  tenants 
are.  And  the  best  way  to  create  a  tenancy  in  common  is 
either  to  limit  one  moiety  of  the  premises  expressly  to  one, 
and  the  other  moiety  to  the  other ;  or  to  use  the  words  *'  to 
hold  as  tenants  in  common,  and  not  as  joint  tenants/'  as  the 
law  may  otherwise  construe  it  a  joint  tenancy.^  2  Bl.  Com. 
191.    Ut.b.d.c.4. 


•  In  wills  and  in  the  limitations  of  uses,  the  words  eqiuiUy  to  he  di- 
vided, without  the  addition  of  any  other  words,  will  create  a  tenancy  io 
common. 
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As  tihe  possession  of  tenants  in  common  is  undivided,  till 
partition,  they  cannot  exchange  with  each  other,  although 
they  may  exchange  either  together  or  separately  with  a 
stranger.    2  fVils.  496.    Shep.  Touch.  292. 

But  as  the  seisin  of  each  is  distinct,  and  their  estates 
several,  one  may  enfeoff  or  convey  to  the  other,  by  any 
usual  mode  of  conveying  estates  of  freehold;  or  if  the  other 
have  a  greater  estate,  surrender  to  kirn.  So  one  may  detnse 
his  part  to  the  other ;  but  one  cannot  release  his  estate  and 
interest  to  his  companion  as  such.  Gi/6.  Ten.  74.  Watk. 
Prin.  88. 

And  in  consequence  of  the  severalty  of  the  tenancy,  if  two 
tenants  in  common  grant  a  rent  of  20«.  yearly,  the  grantor 
shall  have  two  rents  of  20s.,  that  is,  a  distinct  rent  out  of 
each  share,  (1  Insi.  267.  b.  n.  220) ;  but  this  is  not  so  in  an 
estate  of  joint  tenancy.    Ibid. 

Tenants  in  common  may  transfer  their  respective  shares 
to  strangers,  by  the  usual  mode  of  conveying  freehold  pro- 
perty ;  and  they  may  compel  a  partition  among  themselves 
in  like  manner  as  parceners  and  joint  tenants  by  the  ancient 
writ  oipartitionefacienda,  or  the  decree  of  a  Court  of  equity; 
or  where  the  estate  is  in  strict  settlement  and  some  of  the 
partiep  are  infants,  by  the  obtaining  a  private  Act  of  Parlia- 
ment for  that  purpose. 

XIII.  An  Estate  in^.emainderJ] — An  estate  in  remainder 
may  be  defined  to  be  an  estate  limited  to  take  effect  and 
be  enjoyed  after  another  estate  is  determined.  2  Black, 
Com.  164. 

Remainders  are  either  vested  or  contingent.  A  vested 
remainder  is  that  which  is  capable  of  being  received  in  pos- 
session, should  the  intermediate  and  particular  estate  happen 
to  determine;  as  to  A  for  life,  remainder  to  B  and  his 
heirs :  here,  as  B  is  in  existence,  he  is  capable  (or  his  heirs^ 
if  he  die)  of  taking  possession  whensoever  A  may  happen 
to  die. 
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A  contingent  or  executory  remainder  ^whereby  no  present 
interest  passes)  is  where  the  estate  in  remainder  is  limited 
to  take  effect,  either  to  a  dabiotts  and  uncertain  person^  or 
upon  a  dubious  and  uncertain  event ;  so  that  the  particular 
•r  intermediate  estate  may  chance  to  be  determined,  and  the 
remainder  never  take  effect.     2  Black,  Com,  169. 

Thus,  if  the  limitation  be  to  A  for  life,  with  remainder  over 
to  the  right  heirs  of  B,  then  during  the  life  of  B  the  re- 
mainder is  canUngent,  as  he  cannot  have  an  heir  till  his 
death*;  and  therefore  should  A  die  before  B,  there  could  be 
BO.one  to  take  the  possession.    Ibid,    Watk.  Prin.  90, 

In  the  creation  of  remainders,  Mr.  Watkim  very  truly  ob- 
serves,  the  following  rales  ought  to  be  observed.  W^ak, 
Prin.  91. 

Ist  There  must  be  a  present  or  particular  estate  created, 
which,  if  the  remainder  be  a  vesteti  one,  must  be  at  least  for 
yean;  or  if  the  remainder  be  contit^ent,  must  be  an  estate 
ef  freehold;  as  a  freehold  cannot  commence  in  futurofhy 
the  common  law.     Watk,  Prin,  91. 

Such  as  an  estate  for  years  to  A,  remainder  to  B  for  life, 
with  an  ultimate  remainder  to  C  in  fee  or  in  tail ;  or  an 
estate  to  A  for  life,  remainder  to  B  in  fee  or  in  tail.  2  Black. 
Com.  165. 

Ap  estate  created  to  commence  at  a  future  period  of  time, 
is  therefore  no  remainder;  and  if  the  conveyance  be  to  A  of 
lands,  to  hold  to  him  and  his  heirs  for  ever,  from  the  end  of 
three  years  next  enduing,  it  is  void :  so  that  where  .it  is  in* 
tended  to  grant  an  estete  of  freehold,  whereof  the  enjoyment 
shall  be  deferred  till  a  future  time,  it  is  necessary  to  create  a 
prerious  particular  estate,  which  may  subsist  till  that  period 
arrives,  and  for  the  grantor  to  deliver  immediate  possession  of 
the  land  to  the  tenant  of  this  particular  estate,  or  to  some 

*  Nemo  est  lueres  vwenHs, 

t  Bat  see  p.  21 1,  tupra.  Also  Sbct.  Executory  Devise,  p.  244,  if^ra ; 
wbcfc  it  will  be  seen  that  in  limitations  by  will,  the  freehold  may  be 
lunited  to  comioence  injuturo  by  executory  devise,  or  springing  use. 

R 
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trustee  to  support  such  contingent  remainder;  which  is  con- 
strued to  be  giving  seisin  and  possession  to  him  in  remainder 
of  an  estate  commencing  in  presenti,  though  to  be  occupied 
and  enjoyed  in  futuro,  since  his  estate  and  that  of  the  par- 
ticular or  intermediate  tenant  are  one  and  the  same  estate  in 
law.    2  BL  Corn.  166. 

2dly.  The  particular  estate  and  the  remainder  must  be 
created  by  the  same  deed,  and  commence  and  pass  out  of  the 
grantor  at  the  time  of  the  creation  of  the  particular  estate. 
Ibid.  168. 

3dly.  The  remainder  must  vest  in  the  grantee  during  the 
paiticular  estate,  or  the  very  instant  it  determines.  2  Black, 
l68.  Watk.  Prin.  92.  As  if  A  be  tenant  for  life,  remainder 
to  B  in  fee  or  in  tail ;  here  B,  remainder  is  vested  in  him  at  the 
creation  of  the  particular  estate  to  A  for  life :  or  if  A  and  B 
be  tenants  for  their  joint  lives,  remainder  to  the  survivor  in 
fee;  here,  though  during  their  joint  lives  the  remainder  is 
vested  in  neither,  yet  on  the  death  of  either  of  them  the 
remainder  vests  instantly  in  the  survivori  and  therefore  both 
these  are  grood  remainders.    2  Black.  Cam.  168. 

4thly.  If  the  remainder  be  contingent,  it  must  be  limited 
to  some  one  that  may,  by  common  possibility  or  potentia 
propinqtia,  be  in  esse  at  or  before  the  determination  of  the 
particular  estate.    Ibid. 

Thus,  if  an  estate  be  limited  to  A  for  life,  remainder  to  the 
eldest  son  of  B  in  fee  or  in  tail,  and  A  dies  before  B  hath 
any  son,  here  the  remainder  will  be  void ;  for  it  did  not  vest 
in  any  one  during  the  continuance,  nor  at  the  determination 
of  the  particular  estlite.  And  even  supposing  B  should  after- 
wards have  a  son,  he  shall  not  take  by  this  remainder ;  for 
as  it  did  not  vest  at  or  before  the  end  of  the  particular  estate, 
it  never  c^  vest  at  all,  but  is  gone  for  ever.     2  Bl.  168. 

By  the  feudal  law  the  freehold  could  not  be  vacant ;  or,  as 
it  was  termed^  in  abeyance.  There  must  have  been  a  tenant 
to  fulfil  the  feudal  duties  or  returns,  and  against  whom  the 
rights  of  others,  might  be  maintained.      fVaik.  Prin.  93. 

If  the  tenancy  once  became  vacant,  though  but  for  an 
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mstant,  the  lord  waa  warranted  in  entering  on  the  lands, 
as  the  consideration  on  the  part  of  the  tenant  had  ceased  ; 
and  comequently,  as  no  returns  iv^re  made,  there  be-  - 
iog  no  one  to  render  the  services  of  the  feud»  the  lord  was 
e&titled  to  resume  it*  The  tenant  can  only  subject  his  own 
estate  to  his  own  limitations;  and> therefore,  the  moment 
that  estate  ended^  by  the  cession  of  the  tenancy,  all  limita- 
tions of  that  estate  were  also  at  an  end.     WiUk.  Prin.  94. 

The  lord  on  the  escheat  is  in  paramount  the  tenant ;  he 
is  in  o^  an  estate  from  which  the  tenant's  was  originally  de- 
rived.    Ibid, 

Hence,  then,  the  necessity  of  an  immediate  estate  of  free- 
hold, or  of  a  fredwld  in  possession,  being  vested  in  some 
person  acUially  in  existence,  who  may  fulfil  the  duties  of 
die  (end,  and  who  may  answer  to  the  pracq^  of  strangers ; 
and  hence  the  necessity  also  of  the  remainder  taking  effect 
during  the  existence  of  such  particular  estate,  or  eo  imtanii 
that  it  determine ;  as  a  limitation  of  an  estate  cannot  take 
place  when  that  estate  itself  is  no  more.  2  Bl.  Cam.  268. 
fVatk.  Prin.  95. 

A  vetfcd  remainder  may  be  conveyed  to  another  by  fine,- 
by  grant,  by  lease  and  release,  by  bargain  and  sale  enrolled ; 
or  the  reoutinder-man  may  covenant  to  stand  seised.  But 
it  cannot  be  granted  to  commence  in  futuro ;  and  as  the 
freehold  is  in  the  particular  tenant,  a  remainder  cannot  be 
the  subject  of  a  feoffment;  for  a  feoffment  operates  on  the 
possession,  which  the  remainder-man  has  not  to  convey.^ 
For  the  same  reason  a  reccvery  cannot  be  suffered  of  a  re- 
mainder, as  the  pracipe  can  only  be  brought  against  the 
ienant  of  the  freehold  in  possemon.  But  if  a  pracipe  be 
brought  against  the  tenant  in  possession,  and  the  remainder- 
mtn.be  vouched  and  enter  into  the  warranty,  he  shall  then 
he  bound.    fV^k.  Prin.  96, 96. 


*  Hence  remainders  are  said  to  He  in  grant,  which  was  the  mode  of 
^iiTeyande  at  common  law  of  those  estates  which  did  not  lie  in  livery, 
or  of  which  livery  could  not  be  given.  For  this  see  Book  IL  chap. 
Feoffinent.  r    2 
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A  contingent  remainder  may  be  barred  by  estoppel,  by 
matter  of  record,  as  a  fine  or  recovery  ;  and  if  the  contin* 
gent  remainder  is  such  as  to  be  descendible  to  the  heirs  of 
the  person  to  whom  limited,  then  if  he  die  before  the  con- 
tingency happen,  it  may  be  devised  or  passed  in  eqvityj  but 
not  otherwise.     Wath  Prin.  97. 

Contingent  remainders  may  be  destroyed  and  prevented 
from  taking  effect  by  destroying  the  particular  estate  by 
which  they  are  supported;  and  therefore  it  is  frequently 
necessary  to  limit  the  legal  estate  to  trustees  for  the  purpose 
of  preserving  them.     Ibid.  98. 

If  it  be  intended  in  a  settlement  to  prevent  the  parent  from 
whom  the  lands  move  from  defeating  a  remainder,  limited  to 
his  heirs,  general  or  special,  care  must  be  taken  that  no 
particular  estate  be  limited,  or  be  capable  of  resulting  to 
such  parent,  as  the  estates  would  in  such  case  unite,  and 
the  parent  have  an  estate  in  fee  or  in  tail  in  himself.  1 
Feame,  49.    2  Bl.  Rep.  687.     Waik.  Prin.  98. 

XIV.  An  Executory  Devise.'] — An  executory  devise  is 
where  a  future  interest  is  devised,  that  vests  not  at  the  death 
of  the  testator,  but  depends  on  some  contingency  which 
must  happen  before  it  can  vest.     1  Eq.  Ca.  Ab.  186. 

It  differs  from  a  remainder  in  three  very  material  points : 

1.  That  it  needs  not  any  particular  estate  to  support  it. 

2.  That  by  it  a  fee-simple,  or  other  less  estate,  may  be 
limited  after  a  fee-simple.  3,  That  by  this  means  a  re- 
mainder may  be  limited  of  a  chattel  interest,  after  a  particular 
estate  for  life  created  in  the  same.    2  Bl.  Corn.  172. 

1.  The  first  case  happens  when  a  man. devises  a  Aiture 
estate  to  arise  upon  a  contingency;  and,  till  that  contin- 
gency happens,  does  not  dispose  of  the  fee-simple,  bat 
leaves  it  to  descend  to  his  heir-at-law  :  as  if  one  devises  land 
to  a/eme  sole  and  her  heirs  upon  her  day  of  marriage.  Here 
is  in  effect  a  contingent  remainder  without  any  particular 
estate  to  support  it ;  a  freehold  commencing  infuturo.    This 
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limitatioii,  though  it  would  be  void  in  a  deed,  yet  it  is  good 
in  a  willy  by-way  of  executory  devise;  (1  Sid.  153;)  for, 
since  by  devise  a  freehold  may  pass  without  corporal  tra- 
dition or  livery  of  seisin,  (as  it  must  do  if  it  passes  at  all,) 
therefore  it  may  commence  in  futuro ;  because  the  prin- 
cipal reason  why  it  cannot  commence  in  futuro  in  other 
cases  is  the  necessity  of  actual  seisin,  which  always  happens 
in  pneaenii.  And  since  it  may  thus  commence  in  futuro, 
there  is  no  need  of  a  particular  estate  to  support  it;  the 
only  use  of  which  is  to  make  the  remainder,  by  its  unity  to 
the  particular  estate,  a  present  interest.  And  hence  it  also 
follows,  that  such  an  executory  devise,  not  being  a  present 
interest,  cannot  be  barred  by  a  recovery  suffered  before  it 
commences.     Cro.  Jac.  693. 

By  executory  devise  a  fee,  or  other  less  estate,  may  be 
limited  after  a  fee ;  and  this  happens  when  a  devisor  devises 
his  whole  estate  in  fee,  but  limits  a  remainder  thereon,  to 
commence  on  a  future  contingency:  as  if  a  man  devises 
land  to  A  and  his  heirs,  but  if  he  dies  before  the  age  of  21, 
then  to  B  and  his  heirs ;  this  remainder,  though  void  in  a 
deed,  is  good  by  way  of  executory  devise.  (2  Mod,  289.) 
But  in  both  these  species  of  executory  devise  the  contin^ 
gencies  ought  to  be  such  as  may  happen  within  a  reasonable 
time ;  as  within  one  or  more  life  or  lives  in  being,  or  within 
a  moderate  term  of  years ;  for  Courts  of  justice  will  not 
iodalge  even  wills,  so  as  to  create  a  perpetuity,  which  the  law 
abhors  ;  (12  Mod.  287.  1  Vern.  164;)  because  by  perpetui- 
ties, (or  the  settlement  of  an  interest,  which  shall  go  in  the 
succession  prescribed,  without  any  power  of  alienation;— iSatt. 
229,)  estates  are  made  incapable  of  answering  those  ends  of 
social  commerce,  and  providing  for  the  sudden  contingencies 
of  private  life,  for  which  property  was  first  established.  The 
utmost  length  that  has  been  hitherto  allowed  for  the  con- 
tingency of  an  executory  devise  of  either  kind  to  happen 
in,  is  that  of  a  life  or  lives  in  being,  and  one^and-twenty 
years  afterwards :  as  where  lands  are  devised  to  such  unborn 
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«on  of  a  ftfmt  covert,  as  shall  firet  attsiD  the  age  of  2I«  and 
his  heirs ;  the  utmost  length  of  time  that  can  happen  before 
the  estate  can  vest,  is  the  life  of  the  mother  and  the  subse^ 
quen^  infancy  of  her  son ;  and  Ais  has  been  decreed  a  good 
executory  devise.    Fart.  232. 

And  Lord  Kenyon  has  explained  the  whole  doctrine  of 
executory  derise  in  the  following  words ; — "  The  rules  re- 
specting executory  devises  hare  conformed  to  the  rules  laid 
down  in  the  construction  of  legal  limitations ;  and  the  Courts 
have  said,  that  the  estate  shaU  not  be  unalienable  by  exe- 
cutofy  devise  for  a  longer  term  than  is  allowed  by  the 
limitations  of  a  common  law  conveyance.  In  uamage^et- 
tleraent  the  estate  may  be  limited  to  the  first  and  other  sons 
of  thf  marriage  in  tail ;  and  until  the  pecson  to  whom  the 
first  remainder  is  limited  is  of  age,  the  estate  is  unalienable. 
In  conformity  to  that  rule  the  Courts  have  said.  So  far  we 
will  allow  executory  devises  to  be  good.  Tq  support  this 
position  I  could  refer  to  many  decisions ;  but  it  is  sufficient 
to  refer  to  the  Duke  of  Norfolk's  case,  in  wbidbt  all  the  bear- 
ing on  this  case  was  gone  into ;  and  from  that  lime  to  the 
present  every  Judge  has  acquiesced  in  that  decision.  It 
is  an  establiJied  rule  that  an  executofy  devise  is  good,  if  it  musi 
necessarily  happen  within  a  life  or  lives  m  bdng^  andtvxf^oae 
years  and  the  fraction  of  another  year,  aUoming  for  tie  time  of 
gestatiofi.  {See  Long  v.  Blackall,  7  Ter.  JJep.  1©0.)  In  which 
case  it  was  also  determined  that  a  child  e»  ventre  sa  mere 
was  to  be  considered  as  a  cUld  bom ;  and  therefore  that  an 
estate  might  be  devised  to  it  for  life^  and  after  its  deatb  to 
its  issue  in  tail* 

So  in  Doe  v.  Clarke,  2  H.  Black.  389.  a  testator  had  devised 
his  estate  to  such  children  as  should  be  living  at  the  time 
t)f  his  death ;  and  the  Court  of  Common  Pleas  deteipiined 
that  a  posthumous  child  came  under  that  description. 

A  devise,  therefore,  to  the  youngest  son  of  A;  whether 
A  is  bom  or  en  ventre  sa  mere,  at  the  time  of  the  death  of 
the  testator,  when  that  youngest  son  attains  the  age  of 
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tweiitjH>ne,  will  be  good ;  but  if  it  were  limited  a  day  after 
that  period,  it  would  be  null  and  void. 

And  by  the  stat.  39  and  40  Geo,  3.  c.  98.*  the  power  of  set- 
tling and  deviung  property  for  the  purpose  of  accumulation 
is  restrained  in  general  to  twenty-one  years  after  the  death 
of  the  grantor  or  testator.  It  enacts  that  no  person  shall^ 
by  any  deed,  will,  or  any  other  mode,  settle  or  dispose  of 
any  real  or  persoaal  property,  so  that  the  rents  or  profits 
may  be  wholly  or  partially  accumulated  for  a  longer  te^ 
than  the  life  of  the  grantor,  or  ^twenty-one  years  after  the 
death  of  the  grantor  or  the  te^ator,  or  the  minority  of  any 
peison  who  shall  be  living  or  en  ventre  sa  mere  at  the  death 
of  the  grantor  or  testator,  or  during  the  minority  only  of 
such  person  as  would  for  the  time  being,  if  of  full  age,  be 
entitled  to  the  rents  and  produce  so  directed  to  be  accu- 
mulated ;  and  where  any  accumulation  is  directed  otherwise, 
such  ditection  jhoJil  be  void,  and  the  rents  and  profits  during 
the  term  that  the  property  is  directed  to  be  accumulated 
contrary  to  this  Act,  shall  go  to  such  person  as  would  have 
been  entitled  thereto,  if  no  such  accumulation  had  been 
directed ;  provided  that  this  Act  shall  not  extend  to  any  pro- 
vision for  the  payment  of  ^ebts,  or  for  raising  portions  for 
children,  or  any  direction  touchipg  the  produce  of  woods  or 
timbec.^ 

3.  By  an  executory  devise  a  term  of  years  may  be  given 
to  one  man  for  lus  life>  and  afterwards  limited  over  in  re* 
mainder  to  anotber,  which  could  not  be  done  by  deed  ;  for 
by  law  the  first  grant  of  it,  to  a  man  for  life,  was  a  tptal 
disposition  of  the  whole  term ;  a  life  estate  b^pg  ,estiix^a|l;ed 
of  a  higher  and  larger  nature  than  any  term  of  ye^rs.  (8  ^tp. 
96.)  And  at  first  the  Courts  yrere  tender,  ev^en  iu  .the  cia^e 
of  a  will,  of  restraining  the  devisee  for  life  from  aliening 
the  term ;  but  only  held,  that  in  case  he  died  without  exer- 

*  Occasioned  by  the  very  extraordinary  will  of  the  late  Peter  Thel- 
fuion,  who  gave  all  his  mmente  property  to  trustees  for  accumulation  pur- 
poses.   Set  4  Fez.  Jun,  2»7. 
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of  an  estate  left  in  the  grantor,  to  conunence  after  the  de« 
termination  of  soxhe  pturticttlar  estate  granted  over  by  him. 
O,  Lit.  22. 

And  Sir  Ed.  Coke  (2  Inst.  142)  describes  a  reversion  to 
be  the  returning  of  the  land  to  the  grantor,  or  hia  heirs, 
after  the  grant  is  over :  as  if  there  be  a  gift  in  taU»  the  rever- 
sion of  the  fee  is  without  any  special  reservation,  vested 
in  the  donor  by  act  of  law :  and  so  also  the  reversion  after 
for  life,  years,  or  at  will,  continues  in  the  lessor,  for  the 
fee-simple  of  all  lands  must  abide  somewhere ;  and  if  he 
who  was  before  possessed  of  the  whole,  carves  out  of  it  any 
smaller  estate,  and  grants  it  away,  whatsoever  is  not  so 
granted  remains  in  him. 

A  revenion  is  never,  therefore,  created  by  deed  or  writ* 
ing,  but  arises  from  construction  of  law :  it  cannot  be  created 
by  the  act  of  the  party,  though  it  is  a  consequence  of  his 
previous  act.  If  a  person  limit  particular  estates  to  struigers, 
with  the  ultimate  limitation  to  himself  in  fee,  or  to  his  own 
right  hours,  the  latter  limitation  shall  not  take  effect  as  a 
remainder,  or  by  reason  of  the  express  UmtaHon  of  the  grantor; 
but  as  the  law  would  hav«  given  to  him  or  to  his  heirs,  as 
a  consequence  of  the  preceding  limitation,  the  same  interest 
or  estate  as  the  express  words  would  have  conveyed,  those 
words  shall  be  deemed  wholly  nugatory,  and  the  grantor  and 
his  heirs  shall  be  in  reversion,  or  of  the  old  estate.  2  Black. 
176.     Watk.  Prin.  109. 

A  reversion  being  an  immediate  interest  (though  taking 
effect  infuturo,)  may  be  conveyed  to  another  person,  though 
he  be  an  utter  stranger.  The  conveyance  of  it  need  not  be 
confined,  like  the  conveyance  of  a  right,  to  the  actual  tenant 
of  the  freehold.  The  proper  mode  of  conveying  a  reversion 
is  by  grant ;  though  it  may  also  be  passed  by  a  lease  and 
release,  a  bargain  and  sale  enrolled ;  or  the  reyeraioner  4nay 
covenant  to  stand  seised,  (2  Co.  16);  but  a  reversion  cannot 
be  granted  to  oommence  injnturo.     Ibid. 

And  even  anterior  to  the  Statute  of  Frauds  (29  Car.  2.)  a 
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revenion  coold  not  be  co&yqred  bypath:  it  must  have  bees 
1^  deed,  as  it  lay  not  in  livery;  ipt  idiere  the  possession  did 
not  pass,  the  law  required  a  deed  or  a  solemn  instrument 
under  seal,  when  there  was  no  matter  of  record  as  the  evi- 
dence of  the*  tmnsfer.     Ibid. 

A 'reversion  may  also  be  charged  by  the  person  entitled  to 
it.    Ibid. 

And  if  an  estate  tail  be  xsreated,  the  reversion,  unless  it  be 
in  the  Crown,  may  be  barred  or  destroyed,  by  the  tenant  in 
tail  suffering  a  recovery  of  the  premises,  by  virtue  of  the  sta* 
tutes  of  Hen.  7  and  8.     Ibid. 

The  reversioner  continues  tenant  to  the  lord  during  the 
existence  of  the  particular  estate ;  and  the  particular  grantee 
shall  bold  of  &e  reversioner;  and,  as  a  necessary  consequence 
or  incident,  the  rent,  fealty.  Sec.  shall  always  follow  the 
feversion.    2  Black.  176,  176.     Watk^Prin.  176. 

As  the  creation  of  a  particular  estate  is  of  absolute  neces- 
sity, to  give  existence  to  a  reversion,  so  the  continuttace  of 
the  reversion,  depends  upon  the  continuance  of  the.partioular 
estate ;  for  if,  by  any  means,  as  by  forfeiture,  surrender,  or 
regular  expiration,  such  particular  estate  determine,  the  in- 
terest of  the  grantor  ceases  of  necessity  to  be  an  estate  of 
refoersion,  and  becomes  an  estate  in  possession,  and  into  which 
he  may  immediately  enter.  Phwd.  153.  165.  Watk. 
Prin.  112. 

XVIII.    A  R^la.] — A  right  in  general  signification  in-, 
eludes  not  only  a  right,  for  which  a  writ  .of  right  lies^  but 
idso  any  41ftle  or  claim  either  by  virtue  of  a  condition^  mort- 
gage, or  the  like,  for  which  no  action  is  given  by  law,  but 
only  an  entry.     Co.  Lit.  1. 3.  c.  8.  s.  445. 

Also  one  person  may  have  ikte  actual  possession  of  certain 
lands,  and  another  the  right  of  possession  or  the  right  of 
propriety :  as  if  a  person  enter  wrongfully  into  my  lands,  be 
will  have  the  actual  possession ;  but  I  may  enter  and  oust 
him  if  I  pkase,  as  the  right  of  possession  is  in  me.     If,  how- 
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ever,  I  do  not  exert 'that  right' and  enter  within  a  limited 
time,  my  power  of  entering  is  taken  away,  and  I  am'  driven 
to  my  action  to  recover  the  possession ;  and,  if  I  do  not 
avail  myself  of  my  possessory  action,  I  shall  have  only  a 
right  of  propriety,  or  mere  right,  left.  GUb.  Jun.  21.  2  BL 
Com.  195.     Watk.  Prtn.  1 13. 

And  for  the  "  quieting  men's  estates  and  avoiding  of 
suits,  actions  must  be  respectively  brought  within  the  fol- 
lowing times,, to  be  reckoned  from  the  period  when  the 
plaintiff's  BIGHT  of  entry  arose:  viz. 

In  a  writ  of  right 32  Hen.  8.  c,  12.  within  60  years. 

Formedon  and  ejectment   .  21  Jac.  1.  c.  16.  ...  20  years. 

A  right  is  not  grantable  over ;  it  can  only  be  extinguished. 
— It  cannot  be  even  surrendered,  nor  will  it  pass  to  9l  stranger 
by  fine,  though  by  such  fine  the  right  would  be  barred,  as 
the  cognizor  cannot  claim  a  right  against  his  own  fine,  which 
is  a  matter  of  record,  and  by  consequence  an  estoppel ;  as 
by  that  fine  he  has  acknowledged  the  right  to  be  in  aiiother. 
It  is  not  devisable.  The  proper  mode  of  extinguishment  is 
that  of  a  release  or  fine  sur  cognizance  de  droit  tantum,  to  the 
person  in  actual  possession  of  the  lands.     Watk.  Prin.  114. 

XVIII.  A  Possibility.'] — A  bare  possibility  of  an  interest 
which  is  uncertain,  though  it  may  be  released  or  devised, 
is  not  grantable  to  a  stranger.  {Shep.  Touch,  239.)  It  may 
be  barred  by  fine,  by  way  of  estoppel;  for  a  fine  may  be 
levied  of  a  right  in  futuro  or  of  a  possibility.  10  Co.  50  a. 
Feame,  289.     Shep.  Touch.  14. 

So  a  possibility,  coupled  with  some  present  interest,  is 
grantable  over.     Shep.  Touch.  234.     Watk.  Prin.  117. 

XIX.  Equity  of  Redemption,] — ^Where  money  is  due 
upon  mortgage  and  not  paid  at  the  day  appointed,  the  mort- 
gagee may  enter  and  take  possession,  without  9Jxy  possibility 
at  law  of  being  afterwards  evicted  by  the  mortgagor :  but 
here  the  Courts  of  equity  interfere,  and  though  a  mortgage 
be  thus  forfeited,  and  the  estate  absolutely  vested  in  the  mort- 
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gagee  at  the  commoa  law,  yet  they  will  consider  the  real 
valoe  of  the  teaements,  with  the  sum  borrowed ;  and  if  the 
estate  be  of  greater  Taiae  than  the  sum  lent  thereon,  they 
will  allow  the  mortgagor  at  any  reasonable  time  to  recall  or 
redeem  his  estate,  on  paying  to  the  mortgagee  his  principal, 
interest,  and  costs :  for  otherwise,  in  strictness  of  law,  an 
estate  worth  £1000  might  be  forfeited  for  non-payment  of 
£100,  or  a  less  snm.  rThis  reasonable  privilege  and  ad- 
vantage allowed  to  mortgagors  is  called  the  equity  of 
EEDEMPTioN,  and  it  is  this  which  enable9  the  xnortgagor 
to  call  on  the  mortgagee,  who  has  possession  of  his  estate, 
to  deliver  it  back  and  account  for  the  rents  and  profits 
received  on  payment  of  his  whole  debt  and  interest.  2  BL 
Com.  168.    2  Fent.  364. 

But  in  general,  if  the  mortgagee  has  been  twenty  years  in 
possession,  the  Courts  of  equity,  in  conformity  with  the 
Statute  of  Limitiitions  which  restricts  the  time  of  bringing 
ejectments,  wiU  not  permit  the  mortgagor  to  redeem,  unless 
daring  part  of  the  time  the  mortgagor  has  been  an  infant 
or  a  married  woman,  or  unless  the  mor^gee  admits  he 
holds  the  estate  as  a  mortgage,  or  he  ha^  kept  accounts 
upon  it,  and  treated  it  as  redeemable  within  twenty  years ; 
or  there- are  some  other  special  circumstances  which  form 
an  exception  to  the  general  rule.  {Eq.  Ca.  Abr.  313.  2  Bro. 
399.  2  Vet.  Jun.  83.)  But  note,  that  where  two  different 
estates  are  mortgaged  by  the  owner  to  the  same  person, 
one  cannot  be  redeemed  without  the  other.    Amb.  783. 

An  equity  of  redemption  may  be  released  to  the  person 
in  possession.  Sometimes,  indeed,  the  conveyance  by  lease 
and  release  is  adopted ;  but  then  the  latter  species  of  con- 
veyance does  not  operate  as  a  lease  and  release,  with  respect 
to  the  equity,  as  a  person  cannot  be  seised  of  an  equity  to 
an  use ;  and  consequently,  as  no  use  arises  by  the  bargain 
and  sale,  the  release  only  cs^  operate,  with  respect  to  the 
equity,  as  a  mere  or  proper  release,  just  as  it  would  have 
done  mthaut  such  a  bargain  and  sale,  or  lease  for  a  year. 
Waik.Prin.U9. 
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The  conveyance  by  lease  and  rrieaaa  in,  therefore,  adopted 
for  caution  only :  as  in  case  there  be  an  equity  only  in  the 
person  intending  to  convey,  such  release  will  operate  as  a 
common  release,  and  so  pass  it  notwithstanding  the  bargain 
and  sale ;  and  in  case  there  be  any  kgal  freehold,  iniereit 
or  estate,  left  in  the  mortgagor,  by  reason  of  any  defect  in 
the  mortgage  deeds,  then  the  bargain  and  sale  will  operate 
on  such  legal  interest  or  estate,  and  with  the  release  pass 
that  also.    TVatk.  Prin.  1 19. 

In  like  manner,  as  a  Court  of  equity  connders  a  mortgage, 
though  in  fee,  merely  as  a  security  for  money  till  the  time  of 
redemption  be  past,  the  mortgagor  frequently  disposes  of 
his  own  equity  or  right  of  redemption  to  another.  This 
can  only  properly  be  by  way  of  assignment,  grant,  or  de- 
vise ;  for  he  cannot  pass  it  by  feofiment,  bargain  and  sale, 
nor  consequently  by  lease  and  release,  as  the  seisin  or  legal 
estate  is  in  the  mortgagee;  though  the  lease  and  release 
are  often  adapted,  for  the  reasons  before  noticed,  wiA 
respect  to  the  conveyance  of  such  equity  to  the  person  in 
possession.     Ibid, 

XX.  Vse8  and  Trusts,'] — ^Uses  and  trusts  are,  in  their 
original,  of  a  nature  very  similar,  or  rather  exactly  the  same; 
an  use  being  a  confidence  reposed  in  another  who  was  tenant 
of  the  land,  or  terre-tenant,  that  he  should  dispose  of  the 
land  according  to  the  intentions  of  cestui  que  use,  or  him  to 
whose  use  it  was  granted,  and  suffer  him  to  take  the  profits : 
as  if  a  feoffment  was  made  to  A  and  his  heirs,  to  the  use 
of  and  in  trust  for  B  and  his  heirs ;  here,  at  the  common  law, 
A  the  terre-tenant  had  the  legal  property  and  possession  of 
the  land,  but  B,  the  cesttu  que  use,  was  in  conscience  and 
equity  to  have  the  profits  and  disposal  of  it  Bacon  on 
Uses,  306. 

But  by  the  statute  27  Hen.  8.  c.  10.  it  is  enacted  "  that 
where  aby  person  shall  be  seised  of  lands^  &c.,  to  the  use, 
confidence,  or  trust  of  any  other  person  or  body  politic,  the 
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person  or  corporation  entitled  to  the  use  in  fee-simple,  fee- 
tail,  for  life  or  ycdrs,  or  otherwite,  shall  from  thenceforth 
stand  and  be  seised  or  possessed  of  the  land,  &c.,  of  and 
in  the  like  estates  .as  they  have  in  the  nse,  trust,  or  confi- 
dence ;  and  that  the  estate  of  the  person  so  seised  to  use, 
shall  be  deemed  to  be  in  him  or  them  that  have  the  use,  in 
such  qnality,  form,  manner,  and  condition  as  they  had  before 
in  the  use.''  The  stittute  thus  executes  the  use,  as  it  is 
termed ;  that  is,  it  conveys  the  possession  to  the  use,  and 
transfers  the  use  into  possession,  thereby  making  cestui  que 
use  complete  owner  of  the  lands,  8cc.,  as  well  at  law  as  in 
equity.    2  El.  Com.  332. 

It  is  necessary,  to  the  creation  of  such  an  use  as  may  be 
executed  by  the  statute,  that  there  be  a  person  to  stand 
seised  of  certain  hereditaments  to  such  an  use ;  that  there 
be  a  person  capable  of  taking  that  use ;  and  that  there  be 
priviiy  of  estate  and  privity  of  person.    2  BL  Com.  327. 

1.  There  m^st  be  a  pet«on  seised,  for  a  corporation 
cannot  stand  seised  to  an  use;  and,  therefore,  if  a  corpora- 
tion convey,  it  must  be  by  fieoffment,  lease  (with  an  actual 
entry)  and  release :  yet  the  Courts  will,  however,  if  possible, 
support  a  bargain  and  sale  by  a  corporation,  as  some  species 
of  conveyance,  rather  than  it  should  avoid  its  own  act.  Com, 
D^.  Bargain  and  Sale,  3  b.    Shep.  Touch.  220. 228. 

2.  There  must  be  a  person  seised  of  hereditaments;  for 
chattels  and  copyhold  interests  tie  not  within  the  statute, 
though  a  person  may  stand  seised  of  the  freehold  to  the 
use  of  another  for  a  chattel  interest :  thus  A  B  being  seised 
in  fee,  may  covenant  to  stand  seised  to  C  D  for  years,  and 
such  use  will  be  executed  by  the  statute.  And  this  is  every 
day  seen  by  the  lease,  or  more  properly  by  the  bargain  and 
sale,  upon  which  a  release  is  gt-ounded. '  But  chattel  in- 
terest may  be  conveyed  subject  to^  certain  trusts,  as  com- 
monly practised.    2  Black  Com.  330.     Watk.  Prin.  123. 

3.  There  must  be  a  person  capable  of  receiving  the  use ; 
and,  therefore,  a  limitation  to  the  use  of  a  corporation  would 
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not  be  good  without  license,  as  it  would  be  within  the  Sta* 
tutes  of  Mortmain.  2  Black.  332.  Sug.  Paw.  18. 28. 31 .  46. 
Waik.  Prin.  123. 

4.  There  must  be  privity  of  e$tate :  for  he  who  comes  in 
in  the  post,  or  paramount,  the  persons  limiting  shall  not  be 
subject  to  it.     Bac.  UseSy  60.     Watk.  Prin.  123. 

5.  There  must  be  privity  of  person;  for  a  purchaser, 
without  notice,  shall  not  hold  charged.  Feame,  479.  Jf  atk, 
Prin.  124. 

There  cannot  be  an  use  upon  an  use.  If  an  estate  be 
limited  to  A  B  and  his  heirs,  to  the  use  of  C  D  and  .his 
heirs,  to  the  use  of  £  F  and  his  heirs,  the  statute  shall  exe- 
cute only  the  first  use ;  or  that  to  C  D  and  the  limitation  to 
E  F  will  be  only  a  trust  in  equity.*     Watk.  Prin.  126. 

Upon  this  principle,  however  absurd  in  itself,  many  im- 
portant doctrines  are  founded.  Hence,  if  it  be  wished  that 
a  person  shall  have  only  a  trust  estate,  care  should  be  taken 
to  limit  a  preceding  and  at  least  a  commensurate  use,  so  as 
to  be  executed  by  the  statute :  as  "  to  A  B  and  his  heirs,  to 
the  use  of  him  and  his  heirs  during  theiife  ofC  D,  and  from 
and  after  the  decease  of  the  said  C  D,  to  the  use  of  the  heirs 

*  If  the  limitatioa  to  £  F  and  his  heirs  be  intended  as  a  trust,  it 
would  be  pradent  to  give  the  estate  to  A  B  and  bis  heirs,  to  the  use  of 
C  D  and  his  heirs,  to  the  use  of  or  in  trust  for  £  F  and  his  heirs ;  for  if 
it  be  given  to  A  B  and  his  heirs,  to  the  use  of  himself  (A  fi)  and  his 
heirs,  to  the  use  of  or  in  trust  for  £  F  and  his  heirs,  it  might  be  open  to 
the  objection,  that  AB  would  be  in  by  the  common  law:  and  so  the 
limitation  of  the  use  to  him  and  his  heirs  be  nugatory:  and  that,  conse- 
quently, the  limitation  to  £  F  would  in  such  case  be,  in  fact,  the  first 
use,  and  executable  by  the,  statute;  and  consequently  that  £F  would 
take  the  legal  estate  to  him  and  his  heirs.  Now,  whether  such  an  ob- 
jection can  be  supported  or  not,  it  would  be  highly  proper  to  obviate 
it  by  limiting  the  estate  to  A  B  (ail  indifferent  person)  and  his  heirs,  to 
the  use  of  C  D  and  £  F,  the  trustees  and  their  heirs,  to  the  use  of  or 
rather  in  trust  for  G  H  and  his  heirs ; '  as  then  the  use  to  the  trustees 
would  be  executed,  and  the  legal  estate  would  unquestionably  be  in 
such  trustees;  and  consequently,  any  subsequent  limitations  would  be 
unexecutable  by  the  statute.     Note  to  Watk,  Prin,  125 . 
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of  the  bodjf  of  the  said  C  Df  when  the  estate  limited  to 
C  D  would  be  a  trust  only;  and  the  remainder  to  the 
heirs  of  his  body  would  be  a  proper  use,  executed  by  the 
statute  the  moment  he  died.  And  the  estate  being  equita- 
ble, and  that  to  his  heirs  being  legal,  could  not  unite; 
and  so  the  latter  would  not  be  barrable  by  him.  Watk, 
Prim.  127. 

Uence  also  an  use  cannot  be  limited  on  a  bargain  and 
$ak,  to  any  but  the  bargained ;  for  till  enrolment  the  bar* 
gainee  has  himself  but  an  use,  and  he  cannot  be  seised  of 
an  use,  to  the  use  of  another  person ;  and  the  limitation  over 
would  be  a  trust:  and  so  as  to  a  covenant  to  stand  seised. 
If,  therefore,  it  be  intended  that  a  third  person  should  take 
an  use  executable  by  the  statute,  some  other  species  of  con* 
reyance,  as  a  fine,  feoffment,  or  lease  and  release^  should 
be  had  recourse  to.     Watk.  Prin.  128. 

An  use  need  not  take  effect  immediately  on  the  creation  of 
the  deed,  like  an  estate  of  freehold.  It  may  commence  in 
future:  for  the  freehold  remains  in  the  trustee,  or  covenantor, 
or  bargainor,  who  is  to  answer  to  the  precipe  of  others, 
and  perform  the  feudid  duties.  But  the  contingency  upon 
which  the  use  is  to  arise,  must  be  such  as  may  happen  within 
a  reasonable  period,  as  a  life  or  lives  in  being,  or  twenty- 
one  years  afterwardsf;  and  uses  so  limited  are  called  contin- 
gaU  or  tpringittg  uses,  which  may  be  destroyed  or  defeated 
by  destroying  the  estate  out  of  which  they  are  to  spring. 
Co.  Ui.27l.b.  n.  231.     Walk.  Pnn.  129. 

An  use  may  also  be  limited  so  as  to  change,  after  execu- 
tion, to  another  person;  as  to  the  use  of  B  for  life,  re- 
mainder to  first  and  other  sons  in  tail,  remainder  in  fee ; 
provided  that  if  there  be  no  issue  living  at  the  death  of  B, 
then  to  the  right  heirs  of  C  -for  ever.  And  this  is  called 
A  shyUng  or  secondary  use;  but,  like  the  latter,  it  must  take 


*  Not  eren  uses  to  prevent  dower, 
t  See  p.  247»  tt^a, 

s 
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effect,  if  at  all,  within  a  life  or  lives  in  being,  &c.  Col  Lit. 
327.6.328.     Watk.  Prin.  131.    - 

If  such  shifting  use  be  limited  on  an  estate  in  fee,  it  can- 
not be  destroyed  or  barred  by  the  previous  taker ;  but  if 
on  a  limital;ion  in  tail,  it  may.  Co.  LdL  271.  1  Sand. 
Uses,  145. 157. 

And  so  with  respect  to  trusts  :  some  are  completely  esta- 
blished, and  so  as  to  take  effect  immediately  by  the  very 
deed  vr hich  conveys  the  legal  estate  to  the  trustee ;  and  are, 
therefore,  frequently  called  trusts  executed:  while  others  are 
to  be  carried  into  execution  by  some  future  act  to  be  done 
by  the  trustee ;  and  these  are  often  denominated  trusts  execu^ 
tory.  The  first  species  of  trusts  have  the  same  construction 
as  legal  estates,  while  the  latter  are  carried  into  execution, 
so  as  best  to  answer  the  intention  of  the  person  creating 
them.     1  Feame,  205.  279.     Watk.  Prin.  132. 

When  an  use  is  wholly  or  partially  undisposed  of,  it  shall 
result  to  the  grantor.     Watk.  Prin.  133. 

The  cestui  que  trust  may  transfer  his  interest  over  to  a 
stranger;  and  if  such  cestui  que  trust  be  tenant  in  tail  in 
possession,  he  may  even  suffer  a  common  recovery,  though 
there  be  no  legal  tenant  to  the  pracipe:  so  4ie  may  levy  a 
fine.  Piggpt,  104.  1  Coll.  Jurid.  214.  2  Fez.  Jun.  120. 
I  Cru.  187. ' 

In  certain  cases  the  cestui  que  trust  may  call  in  the  legal 
estate,  and  by  bill  in  equity  oblige  the  trustees  to  convey* 
I  Feame,  i83.    Sand.  261. 

In  some  cases  it  is  proper  to  keep  the  legal  estate  out- 
standings  in  order  to  guard  against  mesne  incumbrances,  &c. 
This  is  usual  with  respect  to  terms  of  years*,  which  should 
generally  be  kept  on  foot  for  the  security  of  the  purchaser, 
and  in  such  cases  be  carefully  assigned  to  a  person  of  his 


*  That  is  to  say,  ancient  terms  ;  for  if  they  are  of  a  vei^  modem  date, 
it  will  be  better  to  merge  the  same.  ^ 
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own  nomination  in  trust  to  attend  the  freehold  or  inheri- 
tance.    Waik.  Prin.  135. 

If  a  trust  and  legal  estate  unite  in  the  same  person,  the 
former,  generally  speaking,  becomes  merged  or  extinguished. 
Watk.  Des.  191.    2  Fez.  Jtm.  120.     Watk.  Prin.  136. 

In  oonyeyances  creating  trusts  there  should  be  clauses 
for  the  appointment  of  new  trustees  in  the  event  of  resig- 
nation, death,  incapacity,  or  their  going  abroad ;  also  clauses 
enabling  the  trustees  to  deduct  expenses,  with  an  express 
allowance  in  some  cases  for  their  time  and  trouble:  that 
they  shall  iK>t  be  answerable  for  the  acts  of  the  others,  nor 
for  monies  not  actually  received  by  them,  or  for  what  shall 
be  lost  without  their  fault  It  is  firequently  necessary  also 
to  give  them  power,  either  with  or  without  consent,  to  sell 
or  exchange  the  lands,  of  transfer  stock,.  &c. 

-  XXI.  Of  Ptnpers.] — ^A  power  is  an  authority  which  one 
man  gives  another  to  act  for  him;  and  is  sometimes  a  reser- 
vation which  a  person  makes  in  a  conveyance  for  himself 
to  do  some  acts ;  as  to  make  leases,  raise  portions  for  younger 
children,  and  the  like.    2  Lii.  Abr.  339. 

But  a  power  must  be  pursued  strictly :  therefoi^e  if  a  man 
has  power  to  make  leases  generally,  this  extends  to  make 
leases  in  possession  only,  and  not  in  reversion,  or  to  com- 
mence in  fiUuro.  2  RoU.  261.  c.  5. .  Cro.  Jac.  318.  Yeh. 
222.  L.Rigfm.  276.  2Salk.B37.  1  Lev.  168.  6  Co.  33  a. 
irmi.199.    Com.  Dig.  Hi.  Power. 

Great  care,  therefore,  should  be  taken  in  the  creation 
of  powers;  as  the  appointor  can  only  act  according  to 
the  authority  given.  If  the  pow^  be  given  to  husband 
andwift,  the  survivor  cannot  appoint;  and  therefore,  if  it 
be  intended  that  the  survivor  should  appoint,  such  power 
should  be  expressly  givett  *'to  the  survivor  of  them." 
If  a  power  be  given  to  A  B  to  appoint  by  deed,  he  cannot 
appoint  by  will;  and  therefore,  if  it  be  meant  that  he  should 

s? 
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appoint   by  will,   it  should    be   so  said.*       Walk.   Prin, 

140,  141. 

If  the  power  be  simply  to  designate  a  person,  or  the  like, 
it  should  not  be  clogged  with  any  ceremonies ;  but  if  col- 
lusion or  influence  is  feared,  it  would  be  proper  to  throw 
certain  ceremonies  in  tHe  way ;  as  to  require  three  or  more 
credible  witnessetf^  or  the  like.+     Ibid. 

Powers  are  either  collateral  or  relating  to  the  land ;  and 
those  relating  i.o  the  land  are  either  appendant  (or  annexed 
to  the  estate)  or  in  gross.     Watk.  Prin.  139. 

Collateral  powers  are  those  which  are  given  to  strangers  ; 
that  is,  to  persons  who  have  neither  a  present  nor  future 
estate  or  interest  in  the  lands.     Ibid. 

Powers  relating  to  the  land  are  those  reserved  or  given 
to  persons  who  have  either  a  present  or  future  estate  or 
interest  in  the  lands.  Those  appendant  or  annexed  to  the 
estate,  are  where  a  person  has  an  estate  in  the  land,  and  the 
estate  to  be  created  by  the  power  is  to  take  effect  in  pos- 
session during  the  continuance  of /the  estate  to  which  the 
power  is  annexed ;  as  to  make  leases.    'Ibid. 

Those  in  gross  are  where  the  person  to  whom  they  are  given 
has  an  estate  in  the'  land,  but  the  estate  1:o  be  created  under, 
or  by  virtue  of  the  power,  is  not  to  take  effect,  till  after 
the  determination  of  the  eistate  to  which  it  relates ;  as  to 
jointure  an  after-taken  wife.     Ibid. 

Again,  it  should  be  considered  whether  the  estates  to 
be  taken  under  the  power  when  executed,  are  to  be  estates 
in  possession,  or  mere  trusts :  if  the  former,  the  estates  should 
be  conveyed  by  the  deed  creating  such  power  to  the  trus- 
tees and  their  heirs,  to  such  uses  as  A  B  shall  appoint:  and 
then,  on  the  appointment,  the  statute  will  execute  the  use :  and 
if  the  latter,  the  legal  estate  should  be  placed  in  the  tfus- 

•  See,  however,  p.  118,  supra,  and  Mr.  Butkr^s  observations  on  this 
point  in  the  Limitation  of  Uses  by  Deed. 

t  As  to  the  attestation  of  a  deed  of  appointment,  in  the  execution  of  a 
power,  see  p.  202,  tupra. 
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tees;. as  to  A  and  his  heirs,  to  the  use  of  B  aod.C  (the 
trustees)  and  their  heirs,  to  and  upon  such  trusts,  and  for 
such  estate  or  estates,  ends,  intents,  ^lud  purposes  as  D  shall 
appoint ;  as  the  use  would  then  be  executed  in  the  trustees, 
and  the  estates  taken  under  the  appointment  would  be  trust- 
estates  only.     Watk.  Prin.  142. 

By  a  power  to  appoint  to  children,  the.  appointor  cannot 
give  an  estate  to  grand-children.  If  the  grand-children  are 
to  take^  therefore,  it  should  be  provided  for :  that  in  case  any 
or  all  of  the  said  children  die  before  the  power  be  executed, 
leaving  lawful  issue,  then  to  appoint  among  the  children 
then  living,  and  the  issue  of  such  children  who  shall  then  be 
dead,  in  such  shares,  &c.  Alexander  v.  Alexander,  2  Fez.  640. 
Tfo^A.  Prill.  144. 

So,  if  the  appointor  die  before  execution,  the  power,  as  to 
discretion^  shall  cease ;  and,  therefore,  in  some  instances  it 
maybe  prudent  to  provide  for  that  event;  as  in  case  the 
^aid  A  B  shall  happen  to  die  in  the  lifetime  of  C  D,  or  before 
there  be  issue  of  E  F,  8cc.,  without  making  any  appointment^ 
or  only  a  partial  or  defective  appointment,  then  the  like 
power  as  given  to  the  said  A  B  shall  be  vested  in  G  H, 
&c.  Though,  where  an  execution  is  prevented  by  death, 
which  is  an  act  of  Ood,  a  Court  of  equity  v^ill  aid,  if 
it  be  not  merely  dependent  upon  personal  discretion.  Walk. 
Prin.  144. 

So  it  is  often  proper  to  make  the  power  more  general  than 
is  sometimes  done;  as  to. such  uses  and  for  such  estates,  &c. 
as  A  B  shall  from  time  to  time  appoint,  &c.;  as  A  B  may 
then  execute  his  power  at  different  times,  and  over  different 
parts  of  the  lands.    Powelly  263. 341.     Watk.  Prin.  146. 

So  provision  should  be  made  in  case  of  no  appointment, 
or  of  a  defective  or  partial  appointment ;  as,  and  in  default 
of  such  appointment,  then  as  to  such  part  or  parts  of  the 
said  premises,  or  to  such  portion  or  portions  of  interest  of 
and  in  the  same,'  to  which  such  appointment  shall  not  ex- 
tend, to  the  use,  8cc.     Watk.  Prin.  146. 


262       shzppard's  pkscedent. 

Soi  if  it  be  intended  that  A  B  should  hare  power  to  revoke 
his  appointment,  and  reappoint/ this  power  sbould  be  ejc- 
pressly  given  him,  from  time  to  time,  either  wholly  orpartialfy, 
to  revoke  such  appointment  and  limit  new  uses.  Watk.  Prm.  146. 

In  the  execution  of  a  power  it.is  mostly  proper  to  fmte  it^ 
and  always  to  make  it  apparent  on  the  &ce  of  the  instru- 
ment, that  it  is  the  appointor's  intention  to  execute  and  act 
under  the  power ;  and,  therefore,  reference  should  be  i9ade 
to  the  premises  by  description,  8cc.;  and.it  is  best  to  say 
expressly,  that  under  and  by  virtue  of  such  power  so  given, 
&c. ;  and  in  execution  of  it,  the  said  A  B  doth  appoint.  See.* 
Ibid. 

Too  great  care  cannot  possibly  be  taken,  in  the  execution 
of  powers,  to  comply  with  and  follow  the  requisite  cer^ 
monies ;  as  if  it  be  given  to  C  D  to  appoint,  with  tibe  appro- 
bation of  her  husband,  testified  by  his  being  party  to,  and 
executing  the  deed  in  the  presence  of  three  witnesses.  Sic. 
the  approbation  of  the  husband,  hii  being  a  patty,  his  executing 
the  deed  in  the  presence  of  three  witnesses.  Sec  must  be  scnt- 
pulously  complied  with,  and  may  be  even  stated.  fVoA. 
Frin.US. 

And  as  the'  excess  only,  in  the  execution  of  an  appoint- 
ment, wiH  be  bad,  and  a  deficient 'execution  cannot  be  ex- 
tended, it  is  prudent  to  be  very  full  in  the  exeoution/i  as  the 
surplusage  shall  not  vitiate  what  would  otherwise  be  good. 
Watk.  Prin.  149. 

If  power  of  revocation  and  re-appointment  be  given,  and 
the  appointor  execute,  he  should  reserve  in  such  appointment 
a  new  power  of  revocation,  with  power  also  tp  appoint  new  uses ; 
as,  withoiit  this  express  reservation  of  future  revocation  and 
new  appointment,  the  first  may  often  be  absolute.  Skep. 
Touch.  624.    Prec  Ch.  474.     Widk.  Prin.  149. 

Powers  appendant  may  be  destroyed  by  lease  and  release, 
bargain  and  sale,  feoffment,  fine  or  recovery  :  those  in  gross 

•  For  the  practical  forms  used  in  the  creation  of  these  several  powers, 
see  Gen.  Prec.  in  chap.  II.  and  Index. 
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by  the  three  latter  species  of  conveyance,  or  they  may  be 
released.     Co.  LU.  27 1  6.  §  4.  Butl.  Ed. 

Powers  collaieral  cannot  be  destroyed  by  the  act  of  the 
person  to  whom  they  are  given.     Watk.  Prin.  151. 

And  note,  as  the  appointor  is  merely  an  instrument,  the 
appointee  shall  be  in  by  the  original  deed.  2  Vez.  78.  Co. 
lit.  299.     1  Feame,  99.    2  Burr.  879.     fVatk.  Prin.  161. 

XXII.  Rents.'] — Rent  signifies  a  sum  of  money,  or  other 
compensation  t>r  return,  issuing  yearly  out  of  lands  or 
tenements  corporeal.  Plowden,  132.  138.  141.  2  Black. 
Com.  41. 

It  must  be  a  profit;  yet  there  is  no  occasion  for  it  to  be, 
as  it  usually  is,  a  sum  of  money ;  for  spurs,  capons,  horses, 
corn,  and  other  matters,  may  be  rendered,  and  frequently  are 
rendered,  by  way  of  rent.    It  may  also  consist  of  services  or 
manual  operations ;  as,  to  plough  so  many  acres  of  ground, 
to  attend  the  king  or  lord  to  the  wars,  and  the  like ;  which 
services,  in  the  eye  of  the  law,  are  profits.    This  profit  must 
also  be  certain,  or  that  which  may  be  reduced  to  a  certainty 
by  either  party.     It  must  also  issue  yearly,  though  there  is 
no  occasion  for  it  to  issue  every  successive  year ;  but  it 
may  be  reserved  every  second,  third,  or  fourth  year :  yet,  as 
it  is  to  be  produced  out  of  the  profits  of  lands  and  tenements, 
as  a  recompense  for  being  permitted  to  hold  or  enjoy  them, 
it  ought  to  be  reserved  yearly;   because  those  profits  do 
annually  arise,  and  are  annually  received.     It  must  issue  out 
of  the  thing  granted,  and  not  be  part  of  the  land  or  thing 
itself;  wherein  it  ^differs  from  an  exception  in   the  grant, 
which  is  always  part  of  the  thing  granted.     It  must,  lastly, 
issue  out  of  lands  and  tenements  corporeal ;  that  is,  from 
some  inheritance    whereunto  the  owner  or  grantee  of  the 
rent  may  have  recourse  to  distrain.    Therefore,  a  rent  cannot 
be  reserved  out  of  an  advowson,  a  common,  an  office,  a  fran- 
chise, or  the  like.     But  a  grant  of  such  rent  or  sum  may 
operate  as  a  personal  contract,  and  oblige  the  grantor  to  pay 
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the  money  reserved,  or  subject  him  to  an  action  of  debt, 
though  it  doth  not  affect  the  inheritance,  and  is  no  legal 
rent  in  contemplation  of  law.**    2  BL  Com.  4L 

There  are  at  common  law  three  manner  of  rents, — rent  ser- 
vice, rent  charge,  and  rent  seek.  Rent  service  is  so  called 
because  it  has  some  corporeal  service  incident  to  it ;  as,  at 
least,  fealty  or  the  feodal  oath  of  fidelity :  for  if  a  tenant 
holds  his  lands  by  fealty  and  ten  shillin]gs  rent,  or  by  the 
service  of  ploughing  the  lord^s  land  and  five  shillings  rent, 
these  pecuniary  rents,  being  connected-  with  personal  ser- 
vices, are  therefore  called  rent  service.  And  for  these,  in 
case  they  be  behind  or  in  arrear  at  the  day  appointed,  the 
lord  may  distrain  of  common  right,  without  reserving  any 
special  power  of  distress,  provided  he  hath  in  himself  the 
reversion  or  future  estate  of  the  lands  and  tenements,  after 
the  lease  or  particular  estate  of  the  lessee  or  grantee  is  ex- 
pired.— A  RENT  CHARGE  is  where  the  owner  of  the  rent 
hath  no  future  interest  or  reversion  expectant  in  the  land ; 
as,  where  a  man  by  deed  maketh  over  to  others  his  whole 
estate  in  fee-simple,  with  a  certain  rent  payable  thereout, 
and  adds  to  the  deed  a  covenant  or  clause  of  distress,  that 
if  the  rent  be  in  arrear  or  unpaid,  it  shall  be  lawful  to  distrain 
for  the  same.  In  this  case  the  land  is  liable  to  the  distress, 
not  by  common  right,  but  by  virtue  of  the  clause  in  the 
deed ;  and,  therefore,  it  is  called  a  rent  charge,  because  in 
this  manner  the  land  is  charged  with  a  distress  for  the  pay- 
ment of  it.+ — Rent  seck  {reditus  siccus,  or  barren  rent,) 
is  in  effect  nothing  more  than  a  rent  reserved  by  deed,  but 
without  any  clause  of  distress.     2  BL  Com,  42. 

There  are  also  other  species  of  rents,  which  are  reducible 
to  these  three: — 1.  Rents  of  assize  are  the  certain  esta- 


*  There  can  be  no  doubt  but  the  lessee  of  tithes,  an  advowson,  or  any 
incdrporeal  hereditaments,  would  be  liable  to  an  action  of  debt  for  the 
rent  agreed  upon.    See  2  Woodd,  69,  where  this  passage  is  taken  notice  of. 

t  And  a  clear  icnt  charge  must  be  free  from  the  land-tax.  Dtmg. 
Rep.  602. 
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blisbed  rents  of  the  freeholders  and  ancient  copyholders  of 
a  manor,  which  cannot  be  departed  firom  or  varied.  Those 
of  the  freeholders  are  frequently  called  thief  rents  (reditus 
capitales),  and  both  sorts  are  indifferently  denominated  quit 
rents  {quitti  reditus),  for  thereby  the  tenant  goes  quit  and 
free  of  all  other  services.  When  these  payments  are  re- 
served in  silver  or  white  money,  they  were  anciently  called 
white  rents  or  blanch  farms  {reditus  albi),  in  contradistinc- 
tion to  rents  reserved  in  work,  grain,  or  baser  money, 
which  were  called  reditus  nigri,  or  black  mail. — 2.  Rack 
RENT  is  only  a  rent  of  the  full  value  of  the  tenement,  or 
near  it — 3.  A  fee  fahm  rent  is  a  rent  charge  issuing 
out  of  an  estate  in  fee,  of  at  least  one  fourth  of  the  value 
of  the  lands  at  the  time  of  its  reservation ;  for  a  grant  of 
lands,  reserving  so  considerable  a  rent,  is  only  letting  lands 
to  farm  in  fee-simple,  instead  of  the  usual  methods  for  life 
or  years.     2  BL  Com.  43. 

These  are  the  general  divisions  of  rent;  but  the  differ- 
ence between  them  is,  in  respect  to  the  remedy  for  re- 
covering them,  now  totally  abolished.  For  all  persons 
may  by  stat.  4  Geo.  2.  c.  28,  have  the  like  remedy  by 
distress  for  rent  seek,  rent»  of  assize,  and  durf  rents,  as  in 
cases  of  rents  reserved  upon  lease:  that  is,  for  such  as  had 
been  paid  for  three  years,  within  twenty  years  before  the 
passing  of  that  act,  or  for  such  as  have  been  since  created. 
Doug.  602. 

But  though  the  statute  4  Geo..  2.  has  given  the  same 
power  of  distress  in  cases  of  rents  seek  as  in  those  of  rent 
charge,  it  is  still  usual  to  insert  a  special  power  of  distress 
in  the  grants  of  rent :  and  such  special  power  is  generally 
accompanied  also  with  a  clause  of  entry  on  non-payment, 
with  power  to  enjoy  till  the  arrears  be  satisfied.  Jemott  v. 
Cowley,  1  Saund.  112.     1  Lev,  170. 

Rent  is  regularly  due  and  payable  upon  the  land  from 
whence  it  issues,  if  no  particular  place  is  mentioned  in  the 
reservation ;  but  in  the  case  of  the  king,  the  payment  must 
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be  either  to  his  officers  at  the  exchequer,  or  to  his  receiver 
in  the  country.  And,  strictly,  the  rent  is  demandable  and 
payable  before  the  time  of  sunset  of  the  day  whereon  it  is 
reserved,  though  perhaps  not  absolutely  due  till  midnight.* 
2  Bl.  Com,  43. 

If  the  lessor  be  seised  in  fee-wnple,  the  proper  rent  should 
be  reserved  to  him,  ''his  heirs  and  assigns;''  if  he  have 
only  a  chattle  interest,  to  him,  ^*  his  executors,  admini- 
strators, and  assigns.*^  Though  the  best  way  of  reserving 
such  rent  is  to  reserve  it  generally,  without  expressing  to 
whom ;  as  "  yielding  and  paying,  therefore,  yearly  and  every 
year  during  the  said  term,  the  sum  of.  Sec.;"  as  the  law  will 
give  it  to  the  person  who  shall  be  from  time  to  time  en- 
titled to  the  immediate  reversion,  which  the  rent  will  always 
follow :  for  as  the  rent  is  only  a  compensation  for  the  lands, 
it  shall  go  to  him  who  shall  have  been  entitled  to  the  lands 
in  case  the  compensation  failed.     Watk.  Pr,  156. 

Rents,  charge  or  seek,  may  be  created  by  fine,  recovery^, 
bargain  and  sale,  lease  and  release,  covenant  to  stand  seised, 
or  grant ;  and  may* be  limited  to  one  in  tail,  with  remainders 
over.    Watk.Prin.  167. 

They  may  be  also  released  to  the  person  seised  of  the 
lands  ;  or  conveyed  to  a  stranger  by  grant,  and  that  even  to 
commence  in  future,  or  under  the  Statute  of  Uses ;  as  a  per- 
son may  be  seised  of  a  rent  to  an  use,  which  use  will  be 
immediately  executed  by  the  statute.  So  a  fine  or  recovery 
may  be  of  a  rent.     Watk.  Prin.  168. 

If  a  rent  be  limited  to  A  B  in  tail,  with  remainder  over 


*  If  the  lessor  dies  before  sunset  upon  the  day  on  which  the  rent  is 
demandable,  it  is  clearly  settled  that  the^  rent  unpaid  is  due  to  his  heir, 
and  not  to  his  executor;  but  if  he  dies  after  sunset  and  before  midnight, 
it  seems  to  be  the  better  opinion,  that  it  shall  go  to  the  executor,  and 
not  to  the  heir.     1  P.  Wms,  178. 

t  That  is,  through  the  medium  of  a  deed  executed  to  lead  the  uses  of 

« 

such  fine  or  recovery. 
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in  fee.  A,  by  suffering  a  recovery,  may  bar  his  issue,  and  the 
remainder  over,  and  gain  a  clear  and  absolute  fee  in  it :  but 
if  a  rent  be  granted  de  novo  to  A  in  tail,  without  a  remainder 
over,  and  A  suffer  a  recovery,  he  shall  only  acquire  a  base 
fee,  determinable  on  failure  of  his  issue.     Watk.  Prin,  169. 

Also  a  bequest  of  ground  rents  passes  not  only  the  re- 
served rent,  but  likewise  the  reversionary  estate,  of  whatever 
nature  or  quality  it  may  be.  Kay  v.  Saxon,  1  Brown.  Ch. 
Ctts.  70. 
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recovery,  nor  bargain  and  sale  by  deed  indented  and  en- 
rolled, will  do,  when  the  grantor  is  ont  of  possession,  viz. 
disseised :  it  is  the  entry  preparatory  to  the  feofiment,  and 
not  the  feoffment  as  an  assurance,  which  reduces  the  seisin. 
Shq>.  Free.  26.    Touch.  204.     Waik.Prin.l6i. 

To  make  a  feoffinent  good  and  valid,  nothing  is  wanting 
hut possessian  ;  and  where  the  feoffor  has  possession,  although 
it  be  ever  so  bare  and  naked,  yet  a  freehold  or  fee-simple 
passes  by  it,  by  reason  of  the  livery :  a  feoffment,  there- 
fore, by  a  person  having  no  right  of  property  in  the  lands,  is 
good;  because  the  moment  he  enters  to  give  seisin,  he  gains 
the  fee-simple  in  possession  by  wrong,  {Watk.  Prin.  163); 
or,  as  it  might  be  more  correctly  expressed,  by  a  formal  and 
open  act  of  disseisin.  1  Burr.  92.  Poph.  39.  Co.  lit.  366  b. 
377  a. 

And  the  feoffment  not  only  passeth  the  present  estate 
of  the  feoffor,  but  it  also  barreth  and  excludeth  him  of  all 
present  and  future  right,  and  possibility  of  right,  to  the 
thiog  which  is  so  conveyed ;  insomuch  that,  if  one  have 
divers  estates,  all  of  them  pass  by  his  feoffment;  and  if  he 
have  any  interest,  rent,  common,  or  the  like,  in,  to,  or  out 
of  the  land,  it  is  extinguished  and  gone  by  the  feofiment. 
Shep.  Touch.  304. 

And  further,  it  barreth  the  feoffor  of  all  collateral  benefits 
touching  the  land;  as  conditions,  powers  of  revocation, 
writs  of  error,  attaint,  or  the  like ;  so  that,  if  a  man  make 
an  estate  of  his  land,  upon  condition,  or  with  power  to 
*  '  revoke  it,  and  after  he  make  a  feoffinent  of  the  land,  by  this 
he  is  barred  for  ever  of  taking  advantage  of  the  condition  or 
power  of  revocation.    Ibid. 


estate  of  freehold  at  the  time  of  levyuig  the  fine.  And  to  avoid  a  fine 
with  pjnodamations,  there  moat  be  an  entry  on  the  landa  for  the  expsess 
and  declared  purpose  of  avoiding  the  fine ;  and  unless,  upon  such  entry 
and  claim,  an  action  shall  be  commenced  within  one  year  next  ailer 
making  such  entiy  or  claim,  and  prosecuted  with  efert,  the  operation  of 
the  fine  will  not  be  avoided  by  the  entiy.     JFaik,  PHn,  Pres,  ed.  llS4. 


r 
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It  destroyeth  contingent  uses  in  the  feoffor ;  it  also  gives 
away  a  future  use  in  the  feoffor  inclusively ;  it  gives  away 
a  seignory  inclusively,  and  gives  away  a  right  of  action : 
for  both  the  feoffment  and  livery  of  seisin  incident  there* 
unto,  are  much  favoured  in  law,  and  shall  be  construed 
most  strongly  against  the  feoffor,  and  in  advantage  of  the 
feoffee;  and,  besides  all  this,  (because  if  is  so  solemnly  and 
publicly  made,  being  a  notorious  and  pubtic  act,  within  this 
local  jurisdiction ;  and,  as  it  were,  coram  pares  curiiR,)  it  is,  of 
all  other  conveyances,  most  under  public  observation ;  and, 
therefore,  best  remembered  and  proved.  Shep,  Touch.  204. 
2  BkLck.  310. 

If  the  feoffment  be  made  by  deed,  then  must  the  deed  be 
80  made,  written,  read,  sealed,  and  delivered,  as  all  other 
deeds,  that  are  well  made,  must  be,*  Shep.  Free,  26. 
Totfei.  204.      . 

And  in  every  good  feoffment  that  is  made,  there  must  be  a 
feoffor ;  that  is,  a  person  able  to  grant  the  thing  passed  by 
the  feoffment ;  ^feoffee,  that  is,  a  person  capable  of  it  and 
able  to  take  it ;  and  a  thing  grantable :  and  it  must  be 
granted  in  such  manner  as  the  law  requireth.  And  for  this, 
therefore,  observe,  that  whosoever  is  disabled  by  the  com- 
mon law  to  takef,  is  disabled  also  to  make  a  feoffinent,  gift^ 
grant,  or  lease.    Shep.  Touch.  204. 

But  accordin'g  to  the  custom  of  gavelkind  in  Kent, 
and  some  other  parts,  where  lands  are  held  by  the  like 
tenure,  an  infant  may,  as  soon  .as  he  attains  the  age  of 
fifteen  years,  alien  his  lands  by  feoffment  and  livery  of 
seisbj::  but  the  livery  of  seisin  must  be  made  by  such 
infant  in  person,  and  not  by  letter  of  attorney ;  for  an  in- 
fant can  do  nothing  to  pass  a  thing  out  of  him  by  attorney. 
Nor  does  the  custom  extend  to  any  other  mode  of  convey- 


•  Vide  p.  3,  tupra,  f  Vide  p.  5,  supra, 

X  That  is,  not  by  the  feoffment,  as  infants  are  incapable  of  making  a 
good  deed,  but  by  the  operation  of  the  act  of  livery  of  seisin. 
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ance  or  assurance;  for  it  shall  be  taken  strictly :  and, 'there- 
fore,  though  he  may  alien  by  feoffinent  with  livery  of  seisin 
.  at  fifteen,  yet  the  custom  does  not  enable  him  to  make  'a 
will  of  these  lands,  or  the  like,  at  fifteen.  Robinson's  GaveL- 
bW,  248.  281. 

A  feoffinent  may  be  made,  at  this  day,  of  any  thing  which 
doth  lie  in  livery,  by  whateoever  tenure  it  be  held :  but  of 
such  things  whereof  no  livery  of  seisin  can  be  made,  no 
feoffinent  can  be  mad^ ;  as  of  rents,  commons,  tithes,  ad- 
vowsons,  and  the  like,  which  are  incorporeal;  and  yet  those 
things,  if  appendant  to  the  land,  though  incorporeal,  may 
pass  by  the  deed  of  feoffinent,  made  of  the  land  or  thing 
to  which  the  same  may  be  incident.  Shep.  Prec,  25.  Touch, 
206. 

One^  may  make  a  feoffinent  of  a  moiety,  third,  fourth,  or 
fifth  part  of  his  manor  or  other  land,  and  that  by  the  name 
of  a  moiety,  third,  fourth,  or  fifth  part.  But  this  can  be 
only  made  by  a  person  in  the  actual  seisin,  to  a  person  who  is 
not  in  the  actual  seisin ;  and  therefore  one  joint  tenant  cannot 
enfeoff  his  companion*,  because  his  companion  has  the  seisin 
already,  each  joint  tenant  being 'seised  per  mie  et  per  tout: 
the  proper  conveyance  by  one  joint  tenant  to  another*  and 
which  will  most  cfffisctually  sever  the  joint  tenancy,  is,  there- 
fore, a  release.  Co.  Lit.  193.  200  b.  Shp.  Touch.  205. 
Watk.  Prin.  162. 

But  tenants  in  common  have  several  distinct  freeholds,  and 
may  enfeoff  each  other,  but  cannot  release  to  ench  other 
by  a  mere  release,  which  supposeth  the  party  to  have  the 
thing  in  demand ;  but  they  may  convey  to  each  other  by 
feoffment  or  deeds  of  lease  and  release.     Ibid. 


*  This  is  certainly  so  laid  down  in  ancient  books.  Sed  qu.  ?  for 
livery  of  seisin  being  inseparably  incident  to  a  feoffment,  this  mode  of 
conveyance  (iSA^,  Touch,  2\0,)  must  be  taken  most  strongly  against  him 
that  doth  make  it,  and  beneficially  for  him  to  whom  it  ia  made ;  and  as 
the  law  does  not  countenance  the  avoiding  of  a  man's  own  solemn  act, 
it  must  certainly  operate  so  far  as  to  pass  his  moiety.  And  for  which  see 
Touch,  208. 
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Fonneriy  a  feofiment  might  be  made  withoat  deed ;  and 
bjr  die  more  ancieiit  and  notoiioos  method  of  transfer,  by 
ddirerj  of  waun  and  corpoieal  posseaeion.*  Bat  now,  by 
the  Stat,  of  Franda  and  Perjuries  (29  Car.  2.  a  3.  §  3.) 
IT  18  ENACTBD,  "  that  no  Icases,  ^estates,  or  interests, 
other  of  freehold  or  tenns  of  years,  or  any  nncertain  interest 
not  being  copyhcM  or  customary  interest,  of,  in,  to,  or  out  of 
any  messnages,  manors,  lands,  tenements,  or  hereditaments, 
shall  be  assigned,  granted  or  sorrendered,  unless  it  be  by 
deed  or  note  in  writing,  signed  by  the  party  so  assigning, 
gru&ting,  or  surrendering  the  same,  or  their  agents  there* 
onto  lawfully  authorized  by  writing,  or  by  act  and  operation 
of  law."  And  by  the  same  statute  it  is  further  enacted, 
"  that  all  leases,  estates,  interests,  of  freehold  or  terms  of 
yean,  or  any  uncertain  interest  of,  in,  to,  or  out  of  any 
messoages,  manors,  lands,  toiements  or  hereditaments,  nuuk 
or  cnaUd  by  Uvay  amd  sadn  onfy,  or  by  parol,  and  not  put 
in  writing,  and  signed  by  die  parties  so  making  or  creating 
the  same,  or  their  agoits  thereunto  lawfully  anthorized  by 
wilting,  shall  have  the  force  and  efEsct  of  leases  or  estates 
at  will  only;  and  shall  not,  either  in  law  or  equity,  be 
dermed  or  taken  to  ha^e  any  other  or  greater  force  or  effect; 
wmj  consideration  for  making,  such  parol  leases  or  estates, 
arwuffomntr  law  or  utage  to  tie  contrary  notwithstanding.'* 

A  danse  of  sMrrunfy  is  usually  added  to  a  feoffinent;  but 
it  is  piefendile  to  insert  a  covenant  for  the  title  by  the 
hoBhr,  for  himself^  his  heirs,  executors,  and  administratorsi-, 
as  the  wananty  only  Ixnds  the  hdrg  haying  asaets.  Yet  it 
may  be  sometimes  prndeot  to  insert  a  clanse  of  warranty  in 
addition  to  the  covenants  for  the  title ;{«  as  it  may  possibly 
bind  a  reversioner  or  remainder-man  where  no  assets  de- 
scend, and  be  even  a  bar  to  a  latent  entaiL  Skqf.  Free.  25. 
2  B/.  awi.300.     Gilh.  Ten.  133.     Watk.  Prin.  167. 

The  conveyance  by  feofiment  must  be  by  deed 

*  Tmdu  a08.     ^  Black.  313,  314,  and  p.  271.  n^a, 
f  Vide  p.  40.  n^a.  |  Sec  p.  293.  n^ra. 
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sealed,  and  delivered ;  and  the  most  proper  words  of  making 
this  are,  GIVE,  obant,  and  enfeoff.     S/up.  Free.  24. 

But  no  deed  of  feoffment  can  be  good  to  pass  any  thing 
by  way  of  feoffment  only,  but  where  a  livery  df  seisin  is  duly 
made^  and  executed  upon  it.    Ibid»  26. 

This  livery  of  seisin  is  no  other  than  the  pure  feodal  in- 
vestiture, or  delivery  of  corporeal  possession  of  the  land 
or  tenement ;  and  it  remains  to  shew,  1.  what  it  is,  and  the 
kinds  of  it :  2.  in  what  case  it  is  necessary :  3.  by  whom, 
to  whom,  when,  where,  and  before  whom  it  must  be  made 
and  done.    Ibid.  26. 

I.  Livery  of  seisin  is  of  two  kinds:  1.  a  livery  in  deed ; 
2.  a  livery  in  law,  called  a  livery  within  view.  2  Black.  Com. 
316.    Shep.Pr.2Q.    Tomh.2\0. 

L  The  livery  in  deed  is  where  the  feoflfor,  by  himself  or 
another,  as  his  attorney  duly  appointed  by  deed,  taketh  the 
key  of  the  door  of  the  house,  or  a  turf  or  twig  of  the  land, 
and  delivereth  the  same  upon  the  land  unto  tile  feoffor  in  the 
name  of  seisin  of  the  house,  or  seisin  of  the  land.  Shep. 
Pr.26.     Tmch.  2X0. 

If  there  be  any  lease  for  life  or  years  in  being  of  that  land 
or  thing,  whereof  the  feofiincait  is  made,  and  he  that  hath 
this  lease  for  life  or  years,  or,  in  his  absence,  his  bailiff  or 
servant  keeping  in  the  house  or  land  whereof  the  feoflSaient 
is  to  be  made,  doth  give  leave  and  agree  that  liveiy  of  seisin 
shall  be  given  upon  the  house  or  land  by  the  lessor  or  his 
attorney,  and  for  this  cause  doth  leave  the  possession  of 
the  house  or  land,  and  thereupon  livery  of  seisin  is  made ; 
tibis  is  a  good  feofiment,  and  a  good  livery  of  seisin,  and 
yet  it  doth  not  prejudice  the  estate  of  the  lessee.  Sh^. 
Touch.  206. 

And  if  the  lessor  make  a  feoffment  of  the  land  to  a 
stranger  by  assent  or  license  of  the  lessor,  the  lessee  being  then 
on  the  land,  this  is  a  good  feoffment.  Shep.  Touch.  206. 
1  Inst.  48.  b.    Dyer,  37.  a. 

And  so,  ^f  the  lessee  leave  the  possession,  and  leave  no- 
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thing  upon  the  land  but  his  cattle,  they  will  not  keep  his 
possession,. nor  prejadice  the  livery  of  seisin,  thot^h  he  did 
not  amseni  to  the  livery.    Ibid. 

2.  The  livery,  in  law,  is  where  the  feoffor  saith  to  the 
feoffee,  being  in  view  of  the  land, — I  give  you  yonder  house, 
to  you  fi^d  your  heirs  {  go,  enter  into  the  same,  and  take 
possession  thereof  accordingly :  or, — 1  deliver  you  this  deed 
in  the  name  of  seisin,  or  the  like;  and  he  doth  enter  ac- 
cordingly.   Shep.  Pr.  26.     Touch.  210. 

IL  Livery  of  seisin  is  needful,  and  must  be  had  and  made 
in  all  cases.  1.  Where  any  estate  of  fee-simple^  fee*tail, 
or  for  a  man's  own,  or  another  man's  life,  is  made  or  granted 
by  writing  or  word  in  the  country,  of  any  lands  or  tenements 
corporeal,  where  the  person  granting  the  same  has  the  land 
in  possession. — 2.  And  so  also  where  one  doih  make  a  lease 
of  land  to  another  for  years,  remainder  to  a  stranger  in  fee- 
simple,  fee-tail,  or  for  life*  In  these  cases  livery  of  seisin 
must  be  had  and  made  to  the  lessee  for  years,  or  else  nothing 
will  pass  to  him  in  remainder ;  and  yet  the  lease  for  years 
will  be  good. — 3.  And  so  also  where  a  lease  for  years  is 
made,  upon  condition  that,  if  such  a  thing  happen,  the 
lessee  shall  have  the  fee-simple :  in  this  case  the  lessee 
must  have  livery  of  seisin  before  his  entry,  otherwise  his 
estate  will  not  increase. — 4.  And  so  also,  if  the  king  make 
a  feoffinent  of  the  land,  he  hath  in  the  right  of  the  Duchy 
of  Lancaster ;  that  is,  not  within  the  County  Palatine.  In 
this  case  livery  of  seisin  must  be  made,  as  in  the  case  of  a 
subject:  and  in  all  those  cases  where  livery  of  seisin  is 
requisite,  and  it  is  not  made,  there  doth  pass  no  estate  by 
the  conveyance,  but  only  an  estate  at  will.  Shqt.  Pr.  26. 
Touch.  210. 

But  livery  of  seisin  is  not  needful  or  requisite  to  be 
had  and  made  in  the  following  cases: — 1.  Where  any  es- 
tate of  fee-simple,  fee-tail,  or  for  life,  is  made  or  granted 
of  any  lands,  by  matter  of  record,  as  by  the  king's  letters 
patent,  fine,  recovery,  deed  indented  and  inroUed,  or  the 

T  2 
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like.— 2.  Where  any  such  estate  is  created  by  way  of  cover 
nant,  and  raising  of  a  use  thereby. — 3.  Where  any  such 
estate  is  created,  by  way  of  exchange,  endowment  ad  ostium 
eccfesiiB  or  ex  assensu  patris,  or  by  way  of  surrender,  or  by 
way  of  devise,  or  by  way  of  release,  or  by  way  of  confirma- 
tion.—4»  Where  the  estate  comes  by  way  of  increase  or  exe- 
cutory grant;  as,  where  the  fee-simple  is  granted  to  the  lessee 
for  life  or  years  in  possession.— 6.  Where  any  incorporeal 
hereditaments,  as  reversions  or  remainders  of  lands  or  rents, 
or  commons,  or  such  like  things,  are  granted  in  fee-simple, 
fee-tail,  or  for  life :  for  in  some  of  these  cases  there  is  an 
attornment*  to  be  made,  which  doth  supply  a  livery. — 
6.  Where  a  corporeal  thing,  as  house  or  land,  doth  belong 
to  an  office,  and  the  office  is  granted  by  deed,  the  house 

■ 

and  land  pass  as  incident  without  livery. — 7.  Where  a  lease 
for  years  only,  though  it  be  10,000  years,  is  made  or  granted* 
— 8.  Where  the  fee-simple  of  trees  is  granted. — In  all  these 
last  cases  no  livery  of  seisin  is  needful.  Skep.  Prec,  27. 
Touch.  210. 

III.  By  and  to  whom,  when,  where,  before  whom,  and 
how  it  must  be  done ;  these  things  must  be  known: — Lit 
must  be  made  by  him  that  leaveth  the  estate ;  or  if  it  be 
a  livery  in  deed,  it  may,  in  his  absence,  be  made  by  hrs 
attorney  sufficiently  authorized  by  deed  to  do  it  for  himf ; 
and  this  livery  of  seisin  may  and  must  be  made  to  the  party 
himself  that  taketh  the  estate,  or  in  his  absence,  to .  his  «^ 
attorney,  or  procurator  sufficiently  authorized  by  deed :  and 
in  this  case,  any  one  may  be  an  attorney  to  take,  that  may 
be  an  attorpey  to  give  livery. J    Shep.  Pr,  28.     Touch*  211. 

*  But  by  4  Anne,  c.  l6,  all  conveyances  are  now  good  without  the  at- 
tornment of  the  tenant ;  but  notice  must  be  given  of  the  grant  to  the 
tenant,  before  which  h^  shall  not  be  prejudiced  by  payment  of  any  rent 
to  the  grantor.  « 

t  But  an  attorney  cannot  make  livery  in  view :  and  note,  that  a  pur- 
cji^er  is  not  bound  to  accept  livery  of  seisin  under  a  power  of  attorney, 
exaept  in  the  case  of  a  conveyanoe  from  a  corporation.  S.ee  p.  285. 288. 
tf|/ra. 

J  If  a  feoffment  be  made  to  divers  by  deed,  as  joint  tenants,  and  Vivcry 
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For  the  time  when  this  must  be  done,  these  things  must  be 
known : — 1 .  This  livery,  when  it  is  necessary,  must  be  made 
and  done  in  the  life-time  of  the  parties,  feoffor,  donor,  lessor, 
feoffee,  donee,  and  lessee ;  for  whether  it  be  done  by  the  par- 
ties themselves  or  by  their  attomies,  it  cannot  be  done  after 
the  parties  are  dead ;  nor  can  any  such  power  of  .attorney 
be  made,  so  as  to  make  livery  after  the  death  of  the  feoffor. 
— ;2.  If  there  be  more  feoffees,  donees,  or  lessees,  than  one, 
and  they  all  die  but  one,  the  livery  of  seisin  may  be  made 
to  that  one  that  doth  survive ;  and  it  will  be  good  to  him 
to  execute  the  estate  in  all  the  land.* — 3.  If  it  be  a'  lease 
for  years,  with  a  remainder  over  in  fee,  the  livery  must  be 
made  to  the  lessee  for  years  before  his  entry,  or  at  the 
time  when  he  doth  enter  for  that  purpose,  for  afterwards 
it  cannot  be  made.f— 4.  It  must  not  be  made  before  the 
estate  begin;  for  if  a  lease  be  made  for  years,  to  begin 
at  Michaelmas,  with  a  remainder  over,  and  the  livery  of  seisin 
is  made  before  Michaelmas,  this  livery  of  seisin  is  void : 
for  if  a  livery  work  at  all,  it  must  work  presently ;  and  so 
it  cannot  in  this  case,  because  it  is  before  the  estate  doth 
begin.J  Skep.  Free.  28.  Touch.  212. 

For  the  place  where  it  must  be  done,  these  things  are 


of  seisin  is  mlde  to  one  or  some  of  them  5  this  is  a  good,  livery  to  execute 
the  estate  io  them  all.  But  ifa  feofiment  be  made  to  divers,  as  tenants  in 
common,  and  livery  of  seisin  is  made  to  one  or  some  of  them  in  the  name 
of  all  the  rest  in  their  absence;  in  this  case  the  feoffment  is  good  to  exe- 
cute the  estate  in  him  or  them  to  whom  the  livery  is  made,  and  void  as  to 
the  rest  being  absent.    See  Touch,  Pres,  ed.  212. 

*  See  preceding  note. 

t  Sbd  qu.  ?  for  an  entry  generally  will,  it  is  apprehended,  be  deemed 
evidence  of  an  entiy  only  to  receive  liveiy.  Touch*  Pres,  ed,  219.  And 
it  seems,  according  to  Co.  2.  55,  that  livery  of  sersin  is  good  when  it 
is  made  afterwards. 

J  For  this  would  be  to  pass  an  estate  infuturo,  contrary  to  the  prin- 
ciple in  p.  241.  supra;  for  as  the  term  is  Juture,  and  the  remainder  is  ex- 
pectant thereon,  the  freehold  must  necessarily  be /u/wrc ;  but  livery  of 
seisin  after  Michaelmas  would  be  good.     Touch.  Pres.  ed.  212. 
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to  be  known :— 1.  Where  a  feoffment  is  made  of  house  and 
land,  the  fittest  place  to  make  livery  is  in  the  house  and 
at  the  door  of  the  house.— -2.  When  it  is  made  of  divers 
closes  or  parcels  of  land,  there ,  it  may  be  made  of  any  one 
close  or  piece  of  land. — 3.  When  it  is  made  of  a  rectory  or 
parsonage,  there  the  fittest  place  is  the  parsonage-house; 
and  if  there  be  no  house,  upon  the  glebe ;  or,  if  there  be 
neither,  it  may  be  made  at  the  ring  of  the  church-door. — 
4.  If  a  feoffment  be  of  a  manor,  the  fittest  place  is  the 
manor-house,  if  there  be  any ;  or  if  not,  upon  some  part 
of  the  demesnes. — 6.  If  an  estate  be  made  of  divers  pieces 
of  land  in  divers  villages  t»  the  same  county :  in  this  caee 
the  making  of  livery  of  seisin  of  and  in  any  part  thereof, 
in  the  name  of  all  the  rest,  or  of  one  parcel,  according  to 
the  deed,  albeit  he  doth  not  say,  ''  In  the  name  of  the 
whole,''  sufficeth  for  all,  if  all  the  pieces  be  in  the  grantor's 
possession,  and  out  of  lease.  But  if  the  pieces  of  land  lie 
in  divers  counties,  livery  must  be  made  in  each  county  of 
the  lands  lying  in  that  county ;  for  in  that  case,  the  making 
of  livery  in  one  part  in  the  tiame  of  all  the  rest,  is  not  suf- . 
ficient  for  the  rest ;  for  in  this  case  it  is  requisite  that  livery 
of  seisin  be  made  upon  and  in  some  of  the  lands  in  both 
counties,  and  upon  every  parcel  of  land  that  is  out  of  pos- 
session, or  at  least  in  some  parcel  of  the  land  in  the  occu- 
pation of  every  several  tenant. — 0.  If  I  be  seised  of  one 
acre  in  fee,  and  of  another  acre  for  life,  and  I  make  a 
feoffinent  of  both  acres,  and  make  livery  of  seisin  in  that 
acre  whereof  I  am  seised  in  fee,  in  the  name  of  both  acres; 
in  this  case  it  seems  this  sufficeth  to  pass  both  the  acres.* 
But  if  I  be  seised  of  one  acre  in  fee,  and  possession  of  an- 
other acre  for  years,  and  I  make  a  feoffment  of  both  acres, 
and  livery  of  seisin  in  that  acre  only  whereof  I  am  seised  in 
fee,  in  the  name  of  both  the  acres,  contra ;  for  this  is  as 


•  But  this  would  be  a  forfeiture  to  the  reversioner,  of  the  acre  held 
for  life. 
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if  I  make  a  feoffinent  of  land  whereof  I  am  seised,  and  of 
other  land  whereof  I  am  not  seised,  Sec— ^7.  If  I  be  wised 
of  two  acres  of  land,  and  let  one  of  them  for  years,  and 
make  an  estate  of  both  of  them  to  another,  and  make  liyery 
of  seisin  in  that  I  have  in  possession  in  the  name  of  both 
the  acres  i  this  will  not  senre  to  pass  the  other,  but  lively 
most  be  made  in  that  acre  also.  Shq^.  Pr.  28,  29,  30. 
Touch.  212,  213. 

For  the  i>erson  to  be  or  not  to  be  present  at  it,  this 
thing  is  only  to  be  known:  that  in  making  of  every  livery, 
all  the  persons  that  have  any  lawful  estate  and  possession  in 
the  thing  whereof  the  livery  is  made,  as  lessees  for  life,  years, 
and  snch  like,  most  join  in  the  making  of  it,  or  be  for  that 
time  whilst  it  is  doing  ^absent,  and  removed  from  off  the 
land ;  bat  the  presence  of  the  feoffor,  donor,  or  lessor,  a 
little  while  upon  the  land  after  he  bath  made  livery  of  it, 
will  not  hurt  the  livery.*^    Shqt.  Pr.  30.     Touch.  214. 

For  the  manner  and  order  of  making  the  livery,  these 
things  are  to  be  known : — 1.  A  livery  may  be  well  made  by 
words,  without  any  act  or  ceremony  at  all ;  but  it  cannot 
be  good  by  any  act  or  ceremony  alone,  without  words ;  how^- 
beit  that  livery  that  is  made  with  some  act  or  ceremony  is 
best — 2.  The  most  usual  form  and  best  manner  of  making 
of  livery  of  srisin,  is  thus :  that  the  feoffor,  donor,  8ic.,  and 
the  feoffee,  donee,  Slc.,  if  they  be  present,  or  in  their  ab* 
sence,  their  attomies  or  servants  thait  have  authority,  to 
come  to  the  door,  backside,  or  garden,  if  it  be  a  house; 
if  not,  to  some  part  of  the  land  where  seisin  is  to  be  de- 
livered ;  and  there,  in  the  presence  of  many  good  witnesses, 
(do  shew  cause  of  their  meeting,  and  openly  and  plainly 
do  read  the  deed,  or  declare  the  contents  thereof,  and  of ' 
the  letter  of  attorney  <tf  there  be  any) ;  and  that  the  feoffor, 
&c.  or  his  attorney  (if  it  be  a  house),  do  take  the  ring,  latch, 
or  hasp  of  the  door,  (all  people,  men,  women,  and  children, 


*  But  see  p.  S74.  st^a. 
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beiQg  obt  of  the  house ;)  or  (if -it  be  a  piece  of  gronndO  do 
take  a  clod  of  the  ground,  or  a  bough  or  twig  of  a  tr^,  or 
bush  growing  thereupon^  and  all  th^  people  being  out  of 
the  ground  ;*)  the  same  ring,  &c.,  clod,  bough.  Sec.  with 
the '  deed  do  deliver  to  the  donee,  feoffee.  Sac.,  or  to  hi§ 
attorney ;  and  in  the  delivery  thereof  do  use  these,  or  such 
like  words,  viz. :  "  I  deliver  thes^  to  you  in  the  name  of 
'*  seisin  of  all  the  lands  and  tenements  contained  in  thisdeed, 
**  to  have  and  to  hold,  according  to  the  form  and  effect  of  the 
**  same  deed:"  or,  ^'I  deliver  you  seisin  and  possession  of 
''  this  house  or  ground,  in  the  name  of  all  the  lands  contained 
^*  in  the  deed,  according  to  the  form  and  effect  of  the  deed.^ 
^And  then,  if  it  be  a  house,  the  feoffee.  Sic.  doth  enter  in 
first  alone,  and  shut  the  door;  and  then  he  doth  open  it  and 
let  in  others:  and  if  the  feoffment,  gift,  or  lease  be  made 
without  deed,  then  they. do  and  must  withal  express  the 
very  estate  itself,  which  the  feoffee,  donee,  or  .lessee  is  to 
have :  as,  for  example,'  the  feoffor,  donor,  or  lessor  must 
come  to  the  house  or  land  which  is  to  be  granted,  and 
where  livery  of  seisin  is  to  "be  made,  and  there  must  by  apt 
words  grant  the  house  or  land  to  him  that  is  to  have  it  in 
fee-simple,  or  in  tail,  or  for  life,  (as  the  agreement  is,)  and 
in  seisin  thereof  must  deliver  him  the  ring  of  the  door,  or  a 
turf  or  twig  of  the  land ;  and  if  the  feofiment,  &c.  be  made 
by  writmgt,  then  it  is  wisdom  to  indorse  and  set  down  on  the 
back  of  the  same,  how,  when,  and  where  the  same  is  made, 
and  the  namea  of  the  witnesses  thereunto.  But  a  livery  pf 
seisin  that  is  ubt  so  exactly  made  may  be  good  notwithstand- 
ing ;  and,  therefore,  if  the  feoffor,  donor,  &c.,  or  his  attorney, 
take  any  thing  else  that  comes  from  off  the  land,  as  a  stone, 
or  the  like,  and  therewithal  doth  make  livery  of  seisin ;  or 
if  he  take  a  turf  or  twig  from  off .  another  man's  ground, 
and  not  from  the  same  land  whereof  possession  is  to  be 


•  But  sec  p.  274.  supra. 

t  At  this  day  no  estate  in  lands  will  pass  by  livery  of  seisin  only. 
See  p.  273.  supra. 


it 
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given,  and  deliver  that  upon  the  ^ground  in  the  name  of 
seisin ;  or  if  he  take  a  piece  of  gold  or  silver,  or  a  rod,  stick, 
or  the  like,  and  deliver  this  npon  the  land  in  the  name  of 
seisin;  all  these  are  good  deliveries  of  seisin  and  possession. 
So,  if  the  feoffor,  8cc.  be  at  the  door  of  the  house,  or  by  the 
land,  or  in  the  house,  or  upon  the  land,  and  after  he  hath 
delivered  the  deed,  he  say  to  the  feoffee,  donee,  8cc.,  (^'  Here 
*'  I  deliver  you  seisin  and  possession  of  this  house  or  land  in 
the  name  of  seisin  and  possession  of  the  lands  and  tene- 
ments contained  in  the  deed;'^)  or  ("  Have  and  enjoy  this 
''  house  and  land  according  to  the  deed  ;^')  or  {'*  Enter  into 
'*  this  land  or  house,  and  God  give  you  joy  of  it  ;**)  or  (**  I 
"  am  content  that  you  enjoy  this  Istnd.'^)     In  all  these  cases 
there  is  a  good  livery  of  seisin,  and  so  of  the  like. — 3.  If  I, 
being  seised  of  a  house  in  fee,  make  a  feoffment  of  it,  and  of 
divers  lands  to  a  man  then  present  with  me  in  the  same 
house,  and  there  deliver  him  the  deed  in  the  name  of  seisin 
of  the  lands  contained  in  the  deed ;  in  this  case*  this  is  a 
good  delivery  of  the  deed,  and  a  good  livery  of  seisin  also ; 
albeit  I  continue  in  possession  of  the  house  still,  and  go 
not  out  of  it.    And  if  the  lord  of  a  manor,  lying  sick  within 
some  part  of  the  manor,  do  make  a  feoffment  of  J;he  manor, 
and  deliver  the  deed  to  the  feoffee,  saying  to  him,  "  I  will 
'Hhat  you  take  seisin  presently ;"  and  thereupon  command  all 
my  tenants  of  the  manor  to  attorn  to  you,  and  they  do  so, 
this  is  a  good  livery  of  seisin.     So,  if  I  make  a  deed,  and 
after  I  have  read  it,  being  upon  the  land,  I  deliver  it  to  the 
donee,  feoffee,  &c.,  and  I  say  ''Here  I  deliver  this  charter,  as 
'^  my  deed,  in  the  name  of  seisin  of  the  lands  therein  con- 
'' tained,''  or.the  like;  this  is  a  good  delivery  of  the  deed  and 
of  seisin :  but  if  I  do  only  seal  and  deliver  the  deed  upon 
or  in  view  of  the  land,  without  saying  or  doing  any  more, 
this  will  not  amount  to  a  livery  of  seisin ;  and,  therefore, 
if  a  man  make  a  feofiment  with  letter  of  attorney  to  give 
livery  of  seisin,  and  then  he  delivereth  the  deed  upon  the 
land,  this  is  no  good  making  livery  of  seisin.    And  so  also 
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if  there  be  no  letter  of  attorney.  Shep.  Pr.  31,  32,  33. 
Shep.  Touch.  214,  216,  216. 

If  divers  parcels  of  land  be  conveyed,  and  livery  of  seisin 
is  made  in  one,  or  there  be  divers  feoffees,  and  livery  of 
seisin  is  made  to  one  of  them  according  to  the  deed,  without 
using  any  more  words,  this  is  good ;  but  the  best  form  and 
order  of  making  of  livery  is  to  add  these  words :  ''  In  the 
''  name  of  all  the  rest,  8cc."    Shep.  Pr.  34.     Touch.  216. 

And  the  livery  of  seisin  being  thus  made,  it  will  be  safe 
to  enter  it  upon  the  backside  of  the  deed,  as  is  hereafter 
set  down  in  the  precedent  next  following. 

THE  GENERAL  FORM  OF  A  DEED  OF  FEOFFMENT. 

This  indenture  made,  &c.*  between  {the  vendor)  of 
of  the  one  part,  and  (the  purchaser)  of of  the 


other  part.  [After  inserting  the  proper  recitals  and  contract 
for  the  purchase,  proceed.]  Now  this  indbntube  wit- 
nesseth  that  in  pursuance  of  the  said  contract,  and  for  and 

in  consideration  of  the  sum  of  £ of  lawful  money  of 

Great  Britain  to  the  said  (vendor)  in  hand,  well  and  truly 
paid  by  the  said  purchaser  upon  or  immediately  before  the 
sealing  and  delivery  of  these  presents^  the  receipt  whereof 
and  that  the  same  is  in  full  for  the  absolute  purchase  of  the 
fee-simple  and  inheritance,  in  possession  of  the  messuages, 
lands,  tenements,  and  hereditaments  hereinafter  granted 
and  enfeoffed,  or  otherwise  conveyed  and  assured,  or  men- 
tioned and  intended  so  to  be,  the  said  (vendor)  doth  hereby 
acknowledge,  and  of  and  from  the  same  and  every  part 
thereof  doth  acquit,  release,  exonerate,  and  for  ever  dis- 
charge the  said  (^purchaser,)  his  heirs,  executors,  admini- 
strators, and  assigns;  and  also  the  said  lands,  tenements, 
and  hereditaments,  as  well  by  these  presents  as  by  the 
receipt  for  the  same  sum  hereupon  indorsed.  [And  also 
for  and  in  consideration  of  the  sum  of  five  shillings  of 
like  lawful  money  to  the  said  (vendor^  at  the  same  time 
paid  by  the  said  (trustee,)  the  receipt  whereof  is  hereby  also 


*  If  it  is  a  feoffment  by  a  corporation,  say  between  the  mayor  and 
commonalty  and  citizens  of  ,  (pr,  as  the  case  may  he,)  of  the  one 

part,  and  (^the  purchaser,)  of  the  other  part. 

Or  if  the  feoffor  is  a  married  roan  : 

Between  {the  vendor)  of and  C  D,  his  wife,  of  the  one  part,  and 

{the  purchaser)  of     ■■   ■    ,  of  the  other  part. 

Or, 
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acknowledged*,]  he  the  said  (vendM^^  [at  the  request  and 
bj  the  direction  of  the  said  {purchaser,)  testified,  by  his 
sipine  and  sealing  these  presents,]  hath  given,  granted, 
aliened,  and  enfeoffed,  and  by  these  presents  doth  give, 
grant,  alien,  enfeoff,  and  confirm  unto  the  said  {purchaser} 
and  his  heirs,  [or  unto  the  said  {purchaser)  and  (trustee)  and 
their  heirs,]  all,  &c.,  (describing  the  premises)  pr  howsoever 
otherwise,  the  said  messuages,  lands,  tenements,  and  here- 
ditaments, or  any  of  them,  or  any  part  or  parts  thereof 
Tespectively,  now  are  or  is,  or  at  any  time  or  times  hereto* 
fore  have  or  hath  been  situated,  tenanted,  called,  known, 
described,  or  distinguished,  together  with  all  houses,  out- 
houses,  edifices,  buildings,  barns,  stables,  yards,  gardens, 
drains,  timber  and  other  trees,  and  all  and  singular  the 
rights,  members,  privileges,  easements,  emoluments,  advan~ 
tages,  and  appurtenances  to  the  said  messuages,  lands, 
tenements,  hereditaments,  and  premises,  or  any  of  them^ 
OT  any  paxt  thereof  respectively  belonging  or  m  any  wise 
appertaining,  or  known,  reputed,  deemed,  or  taken  as  part 
or  parcel  thereof,  or  therewith,  or  with  any  part  thereof, 
now  or  heretofore  holden,  used,  occupied,  and  enjoyed. 
And  the  remainder  and  remainders,  reversion  and  rever- 
sions,  of  and  in  the  said  hereditaments  and  premises,  and 
^l  and  singular  the  yearly  and  other  rents,  issues,  and 
profits  henceforth  to  arise  or  become,  payable  for  or  in  re* 
spect  thereof,  or  of  any  part  thereof.  Ai4  d  all  the  estate, 
%K  title,  interest,  use,  trust,  inheritance,  property,  pos- 
session, benefit,  claim,  and  demand  whatsoever,  both  at 
^wand  in  equity,  of  him  the  said  (vendor,)  in,  to,  out  of, 
or  concerning  the  same  hereditaments  and  premises,  toge- 
ther with  all  such  deeds,  muniments,  writings,  and  other 
evidences  of  title  whatsoever,  which  in  any  wise  relate  unto 
or  respect  the  said  hereditaments  and  premises,  or  any  of 


Or,  if  it  is  a  feoffment  to  the  purchaser  and  a  trustee  to  prevent  dower,  say : 

"""^  This  indenture  of  three  parts,  between  (,tke  vendor)  of,  8rc.  of  the 

fintpart, (,tke purchaser)  of of  the  second  part,  airti  {ihe trustee)  of 

~  '  »  a  trustee  named  and  appointed  by  and  on  the  beihalf  of  the  said 
{purchaser,)  for  the  purposes  hereinafter  mentioned,  of  the  third  part. 

And  note,  that  although  it  is  sometimes  usual,  where  seisin  is  to  be 
deijered  by  attorney  and  not  in  person,  to  make  the  attorney  a  party  to  the 
feoffment  5  yet  this  is  not  absolutely  necessary;  the  better  way  is  to  give 
this  authority  to  the  attorney  by  a  distinct  description  at  the  beginning  of 
we  clause  by  which  the  same  is  granted.    See  p.        t^. 

*  These  and  the  following  words  within  brackets  are  ohly  to  be  re- 
tained where  the  conveyance  is  to  the^pOrchaser,  and  a  trustee  to  prevent 
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them,  or  any  part  thereof  respectively^  either  alone  or  to- 
getber,  with  other  hereditaments  or  property  of  inferior 
value,  which  now  are  or  hereafter  shall  or  may  be  in  the 
custody  or  lawful  power  of  the  said  (vendoTy)  his  heirs  or 
assigns,  or  of  any  other  person  or  persons,  from  whom  he 
or  they  can  or  may  procure  the  same  without  action  or  suit 
at  law  or  in  equity,  and  true  and  attested  copies  (duly 
stamped,  as  by  law  required,)  of  all  and  every  the  deeds^ 
muniments,  writings,  and  evidence  mentioned  in  the  sche- 
dule hereunder  written* ;  and  all  such  other  deeds,  writings, 
instruments,  and  evidences  as  comprise,  relate  unto  or 
affect  the  same  premises,  or  any  of  them,  or  any  part  or 
parts  thereof,  jointly  with  other  hereditaments  or  property 
of  greater  value ;  such  copies  when  first  required  to  oe  made 
out  and  delivered  at  the  expense  of  the  said  (vendor^)  his 
heirs,  executors,  and  administrators,  but  all  future  and  sub- 
sequent copies  to  be  made  out  and  delivered  at  the  expense 
of  tlie  said  {purchaser^)  his  heirs  or  assigns,  to  have  and 
TO  HOLD  the  said  messuages,  lands,  tenemtots  and  here- 
ditaments, and  all  and  singular  other  the  premises  hereby 
granted,  enfeoffed,  and  confirmed,  or  mentioned  and  in- 
tended so  to  be,  with  their  and  every  of  their  rights,  mem- 
bers, privileges,  advantages,  and  appurtenances,  unto  and 
TO  THE  USE  AND  BEHOOF  of  him  the  said  (purchcLser,) 
his  heirs  and  assigns  for  ever,  [or  to  such  other  uses  as  are 
intended  to  be  raised  by  the  deed:  for  which  see  from  p.  116 
to  146  supra']. 

After  the  habendum,  if  seisin  is  not  intended  to  be  de- 
livered in  person,  a  power  of  attorney  to  deliver 
SEISIN  must  be  inserted,  in  the  following  form : 

And  for  the  better  execution  of  these  presents  the  said 
(vendor)  hath  nominated,  constituted,  and  appointed,  and 
by  these  presents  doth  nominate,  constitute,  and  appoint 

A  B  of ,  [or  if  two  be  named]  A  B  andO  D  jointly, 

and  each  of  them  severally  and  respectively,  his  true 
and  lawful  attorney  [or  attomies,]  for  him  and  in  his  name 
and  stead,  into  and  upon  the  several  messuages,  lands, 
tenements,  and  hereditaments  hereby  granted,  enfeoffed,  and 
confirmed,  or  mentioned  and  intended  so  to  be,  or  into  any 
part  thereof,  in  the  name  of  the  whole  to  enter,  and  full, 
quiet,  and  peaceable  possession  and  seisin  thereof,  for  and 
in  the  name  of  him  the  said  (vendor,)  to  take  and  have,  and 

*  And  for  the  production  whereof  there  should  be  inserted  at  the  foot 
of  the  deed  the  usual  covenant . 
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such  possession  and  seisin  being  so  taken  and  had,  the  like 
possession  and  seisin  thereof,  or  of  any  part  thereof,  in  the 
name  of  the  whole,  unto  the  said  {purchaser,)  his  heirs  and 
assigns,  or  to  hiB  and  their  certain  attorney  or  attomies 
lawfully  appointed  or  authorised  to  receive  the  same,  to 
give  and  deliver  according  to  the  form  and  effect,  and  the 
true  intent  and  meaning  of  these  presents.  And  he  the 
said  (vendor)  doth  hereby  allow,  ratify,  and  confirm  all 
and  whatsoever  his  said  attorney  or  attomies  shall  lawfully 
do  in  the  premises  by  virtue  hereof. 

Or,  where  it  is  a  conveyance  from  one  corporate  body  to 

another : 

And  for  the  better  execution  of  these  presents,  the  said 
master,  wardens,  and  society  of have  made,  or- 
dained, constituted  and  appointed,  and  by  these  presents 

do  make,  constitute,  and  appoint  A  B  of and  C  D 

of  ,  and  each  of  them  jointly  and  severally,  their 

true  and  lawful  attorney  or  attomies,  for  them,  and  m  their 
name,  place,  and  stead,  to  enter  into  the  said  freehold  piece 
or  parcel  of  ground,  and  premises  hereby  granted  and  en- 
feoffed, or  mentioned  and  intended  to  be  hereby  granted 
and  enfeoffed,  or  any  part  or  parcel  thereof,  in  the  name 
of  the  whole,  and  quiet  and  peaceal)le  possession  and  seisin 
thereof,  and  of  every  or  any  part  thereof,  in  the  name  of  the 
whole,  for  and  in  the  name  of  the  said  master,  wardens, 

and  society  of to  have  and  to  take,  and  after  such 

entry  had  and  made^  and  possession  and  seisin  so  had  and 
taken  t^  aforesaid,  to. deliver  quiet  and  peaceable  posses- 
sion and  seisin  thereof,  and  of  every  or  any  pari  thereof, 
in  the  name  of  the  whole,  unto  the  said  mayor  and  com- 
monalty and  citizens  of  the  said  city  of  London,  or  to  their 
certain  attorney  or  attomies^  in  that  behalf  lawfully  autho- 
rised to  take  and  receive  the  same,  to  be  had  and  held 
according  to  the  tenor,  form,  and  effect  of  these  presents ; 

and  the   said  master,  wardens,  and  society  of do 

hereby  ratify,  confirm,  and  allow  all  and  whatsoever  their 
said  attorney  or  attomies  shall  lawfully  do  in  the  premises 
by  virtue  of  these  presents. 

As  to  this  part  of  the  deed,  namely,  the  power  of  attorney 
to  deliver  seisin,  these  things  are  to  be  known.      Shep. 

Prec.230. 

I.  That  this  precedent  may  serve  to  a  deed  of  feoffment, 
gift  in  tail,  or  a  lease  for  life.     Ibid. 
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That  livery  of  seisin  may  be  made  or  taken  by  the  depu« 
ties  or  attomies  of  the  parties :  and  this  livery  by  them  is 
as  good  as  that  livery  of  seisin  which  is  made  by  the  parties 
themselves ;  and  that  also,  as  it  seems,  although  the  parties 
themselves  be  upon  the  land  at  the  time  of  the  making 
thereof,  if  they  do  not  contradict  it.     Shep.  Touch.  217. 

For  since  a  contract  is  no  more  than  the  consent  of  a 
man's  mind  to  a  thing,  where  that  consent  or  concurrence 
appears,  it  were  most  unreasonable  to  oblige  such  person 
to  be  present  at  the  execution  of  the  contract,  since  it  may 
be  as  well  performed  by  any  other  person,  delegated  for 
that  purpose,  by  the  parties  to  the  contract.  Bac.  Abr. 
Feoff.  (E). 

But  an  attorney  cannot  make  a  letter  of  attorney  to  an- 
other to  give  livery,  unless  he  has  an  express  authority  ibr 
this  purpose.    TotccA.  217.  Pres.  Ed. 

II.  That  in  the  making  of  this  livery  care  must  be  had, 
Shep.  Pr.  221.     Touch.  217. 

1.  That  there  be  a  deed  or  feoffment*;  for  otherwise  a 
letter  of  attorney  to  deliver  possession  availeth  nothing. 

2.  That  there  be  a  good  letter  of  attorney  in  writing  to 
warrant  the  making  livery  of  seisin ;  and  this  may  be  either 
within  the  deed  of  feoffinent  itself,  whether  it  be  indented 
or  pole:  and  this  also,  notwithstanding  the  attorney  be  no 
party  to  the  deed ;  or  the  *  letter  of  attorney  may  be  made 
in  another,  and  by  a  separate  deed  of  itself. 

3«  The  attorney  must  in  the  doing  of  this  pursue  the 
authority  given  him  by  the  deed,  at  least  in  the  substance 
thereof. 

Therefore,  it  a  letter  of  attorney  be  mad«  to  two  jointly^  to 


*  This  is  a  proposition  too  general :  for  where  a  hargmn  and  sale  was 
made  without  any  words  of  dedi  et  amcessi  to  bargainee  in  fee,  and  in  the 
indenture  was  a  letter  of  attorney  to  make  seisin,  which  was  made  accord- 
ingly ;  this  was  adjudged  a  good  feoffment,  well  executed  by  the  livery, 
notwithstanding  the  words  of  conveyance  were  only  those  of  bargain  and 
sale*     1  Leon,  35. 
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make  or  take  livery  of  seisin,  and  one  of  them  alone  doth 
it  without  the  other,  this  is  avoid  livery;  but  it  is  other- 
wise when  it  is  mtide  to  two,  jointly  and  severally,  for  then 
one  of  them  alone  may  do  it.    Shq^,  Pr.  22 1 .     Touch.  218« 

So,  if  a  letter  of  attorney  be  made  to  three  jointly  and 
severally,  and  two  of  them  only  make  the  livery,  it  is  not 
good,  because  not  pursuant  to  the  authority ;  for  the  dele- 
gation was  to  all  three  or  each  of  them  separately :  but  if  the 
third  was  present  at  the  time  of  the  livery^  without  doing 
or  saying  any  thing,  it  is  good.  Dyer,  62  (a.)  Shep.  Pr. 
221.     Touch.  218. 

4.  It  must  be  done  in  the  lifetime  of  the  parties ;  for  it 
cannot  be  dcMie  after  their  deaths.    Ibid. 

And  if  a  letter  of  attorney  be  to  make  livery  of  seisin  after 
the  death  of  another  man,  and  the  attorney  doth  make  livery 
of  seisin  during  that  man^s  life,  this  livery  is  void.  Shep. 
Touch.21S. 

,5.  The  attorney  must  do  it  in  the  names  of  the  feoffor, 
donor,  or  party  who  doth  make  the  letter  of  attorney.  Shep. 
Pr.  221. 

6.  He  must  in  the  making  of  it,  as  an  attorney,  do  it  after 
the  same  manner  as  the  party  himself  is  to  do  it.*  Shep. 
Free.  221. 

7.  That  the  livery  of  seisin  that  is  made  by  a  letter  of 
attorney,  must  be  a  livery  in  fact,  and  not  a  livery  in  law ; 
for  a  livery  in  law  cannot  be  made  by  attorney :  and,  there- 
fore, if  a  letter  of  attorney  be  to  d^eliver  seisin  generally,  and 
the  attorney  by  virtue  thereof  deliver  seisin  in  view,  this 
livery  of  seisin  is  void ;  because  his  warrant  is  intended  of 
an  actual  and  express  livery^  and  not  of  a  livery  in  law.  Co. 
lAt.  512.    2  Rol.  Abr.  9.    Shep.  Pr.  220,     Touch.  217, 

[Immediately  after  the  letter  of  attorney  to  deliver  seisin, 
a  covenant  to  levy  a  fine  if  requisite,  a  general  warranty  of 


*  For  this  see  p.  279.  supra. 
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title,  as  in  p.  191  sufnuf,  or  the  usual  covenants  for  that 
purpose,  and  a  coyenanti<for  the  production  of  the  title 
deeds,  as  in  p.  200.  if  they  are  to  be  retained  by  the  vendor, 
must  be  respectively  inserted  according  to  the  General  Pre- 
cedent.] 

After  livery  of  seisin  had  and  taken,  either  in  person  or 
^y  attorney,  a  memorandum  thereof  must  be  indorsed  on 
the  back  of  the  deed  in  the  following  form  : 

Be  it  remembered,  that  on  the  day  and  year  first 
within  written,  peaceable  and  quiet  possession  and  full  seisin 
of  the  messuages,  lands,  tenements,  and  hereditaments  within 
mentioned  to  be  granted  and  enfeoffed  to  the  within-named 
{purchaser)  and  his  heirs,  were  openly  had  and  taken  by  the 
within-named  {vendor,')  {or  A  B,  if  seisin  be  delivered  by  attor- 
ney^ and  by  him  {or)  \x\  the  name  of  or  for  the  said  {vendor,) 
delivered  to  the  said  within-named  {purcfiaser,)  {or  if  seisin 
be  taken  by  attorney,)  to  the  with-named  {attorney)  in  the 
name  of  and  for  the  said  (  purchaser,)  to  hold  the  same  unto 
and  to  the  use  of  the  said  {purchaser)  and  his  heirs,  accord- 
ing to  the  purport  and  true  intent  and  meaning  of  the  within- 
written  inaenture,  in  the  presence  of  us  whose  names  are 
hereunto  subscribed. 

Or,  in  the  case  of  a  corporation,  thus : 

Be  it  remembered,  that  this  day  of 


in  the  year  of  our  Lord ,  peaceable  and  quiet  posses- 
sion and  seisin  of  the  freehold  piece  or  parcel  of  ground  and 
premises  within  mentioned  to  be  granted  and  enfeoffed  by 

the  master,  wardens,  and  society  of to  the   mayor 

and  commonalty  and  citizens  of as  within  mentioned, 

was  had,  taken,  and  delivered  by  the  within-named  (A  B) 
(one  of  the  attornies  for  that  purpose  appointed)  unto  (C  D) 
who  is  lawfully  authorized  to  take  and  receive  the  same,  to 
and  for  the  use  of  the  said  mayor  and  commonalty  and 

citizens  of ,  to  hold  the  same  unto  and  to  the  use 

of  the  said  mayor,  commonalty^  and  citizens  of  — ^ ,  their 

successors  and  assigns,  according  to  the  form  and  effect  of 
the  within-written  indenture,  in  the  presence  of 


t  A  clause  of  warranty  is  usually  added  to  a  feoffment ;  but  it  is  pre- 
ferable to  insert  a  covenant  by  the  feoffor  ^*  for  himself,  his  heirs,  exe- 
cutors, and  administrators,"  (see  p.  273.) 


M  « 
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CHAP.  II. 


OF  A  BARGAIN  AND  SALE, 


A  OE£D  of  BARGAIN  AND  SALE  IB  an  instrument  where* 
by  the  property  of  one  thing  is  transferred  to  another,  upon 
Taluable  consideration.     Shep,  Pr.  35.     Touch.  221. 

A  bargain  and  sale  is  also  termed  a  real  contract  on  a  valua- 
ble consideration  for  passing  manors,  lands,  tenements,  or 
hereditaments,  by  deed  indented  and  inrolled  within  six  months 
after  the  date  thereof,  without  livery  of  seisin  or  attornment 
of  tenants.    3  Imt.  672. 

The  operative  words  are  bargained  and  sold;  but  the  very 
words  bargain  and  sale  are  not  absolutely  necessary  to  be 
used,  but  other  words,  as  alien^  grant,  demise  and  grant,  or 
the  like  words,  may  do  as  well ;  though  according  -to  Lord 
Coke  it  is  good  to  make  use  of  them,  they  being  contained 
in  the  Statute.    2  Inst.  672.     Shep.  Pr.  35.     Touch.  222. 

For  tiie  more  perfectly  shewing  the  effect  of  this  deed, 
as  relating  to  lands,  these  things  are  to  be  known : 

I.  All  things  for  the  most  part  that  are  grantable  by  any 
other  way  from  one  man  to  another,  are  grantable  and  may 
be  transferred  by  way  of  bargain  and  sale  from  one  to  an- 
other; and,  therefore,  lands,  rents,  advowsons,  commons, 
tithes,  and  profits  of  courts  may  be  granted  by  way  of 
bargain  and  sale  in  fee-simple,  fee-tail,  for  life  or  years. 
Shep.  Pr.  35.     Touch.222. 

II.  If  the  bargain  and  sale  be  of  land,  it  must  be  indented, 
and  it  cannot  be  made  by  a  deed  poll.  Shep.  Pr.  35. 
Touch.  222. 

III.  A  bargain  and  sale  differs  from  the  covenant  to  stand 
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seised  to  uses  which  may  be  in  consideration  of  love,  mar- 
riage, friendship,  good-will,  or  the  like ;  for  here  it  must  be 
in  consideration  of  money  or  money's  worth.  There  must 
be  some  good  and  valuable  consideration  in  money  or 
money's  worth,  as  a  horse  or  the  like,  given  or  expressed 
to  be  given  for  the  land ;  and,  therefore,  a  bargain  and  sale 
made  for  divers  good  considerations,  or  for  great  aad  valuabk 
considerations,  or  in  consideration  that  the  bargainee  is  bound 
for  the  bargainor,  and  for  divers  other  good  causes ;  these  are 
not  good  conveyances.  Shep.  Pr.  36.  Touch*  222.  2  Bhck 
Com.  333. 

However,  if  in  these  cases  there  be  money  or  other  good 
consideration  actually  given,  although  it  be  not  expressed 
upon  the  deed,  the  bargainee  may  aver  it;  and  being  proved, 
the  bargain  and  sale  will  be  good.  Touch.  223.  Dyer,  146 
(a.)   Mildmay*s  case,  1  Co.  25. 

And  if  the  deed  make  mention  of  money  or  other  con- 
sideration paid,  as  in  consideration  of  £100,  or  even  lOs. 
only,  as  a  nominal  consideration,  and  in  truth  no  money 
is  paid)  yet  the  bargain  and  sale  is  good,  and  no  averment 
will  lie  against  this,  which  is  expressly  affirmed  by  the  deed. 
Shep.  Pr.  36.     Touch.  222.    2  ElacTc.  Com.  333. 

So,  if  the  deed  mention  and  say,. for  a  certain  sum  of  money, 
or  for  a  certain  competent  sum  of  money ;  these  are  good  con- 
siderations.   Ibid, 

IV.  In  a  bargain  and  sale,  as  well  as  in  a  covenant  to 
stand  seised  to  uses,  there  must  be  a  person  to  stand  seised: 
and,  Uierefbre,  in  the  case  of  a  corporation"*  some  other 
mode  should  be  adopted,  namely,  a  feoffment,  or  lease  and 
release :  for  there  must  be  an  estate  in  the  bargainor,  of 
which  he  has  the  seisin ;  as  of  an  estate  of  freehold  in  pos- 
session, reversion,  or  remainder;  iind  there  must  be  a  person 
capable  of  taking  the  use.     Watk.  Prin.  202, 203. 

V,  There  must  be  an  enrolment  of  the  deed,  where  any 


•  See  p.  66.  256.  svpra 
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JnAolddaih  paatf^\  for  it  is  pronded  by  s  tat.  27  Hen.  8.  cb. 
16L  tbat  DO  lands  (except  in  some  cities  and  coq>orate  towns 
oirij,)  sball  pass  irom  one  to  another  by  any  deed,  whereby 
iuuf  egtaie  of  inheritance  or  Jreeholdf  shall  be  made  or  take 
eflEbct  in  any  person  or  persons  iy  ftann  onfy  of  amf  bargain 
and  sale  thereof,  except  the  same  be  made  and  done  by  writ" 
h^  indented,  sealed,  and  enrolled  in  one  of  the  four  courts, 
the  Chancery,  King's  Bench,  Common  Pleas,  or  Exchequer, 
or  else  within  the  same  county  or  counties  where  the  hmds  so 
bargnned  and  soU  do  lie,  before  the  ctutos  rotularum,  and 
two.  justices  of  the  peace,  and  the  clerk  of  the  peace  of  the 
same  county  or  counties,  or  two  of  diem  at  the  least,  whereof 
the  derk  of  the  peace  to  be  one,  and  the  same  enrolment 
to  be  within  sixnumthi  next  after  the  same  writing  or  deed  is 
dated,  j: 

And  in  regard  to  the  ^irolment,  these  things  must  be 
obsenred.    Shep.  Free.  36.     Touch.  223. 

L  The  enrolment  upon  such  a  deed  so  as  to  make  the 
estate  pass,  must  be  in  parchment ;  for  an  enrolment  in  paper 
is  not  good.    Ibid 

2.  The  deed  enrolled,  as  before  observed,  mfist  by  the 


*  And  until  the  enrolmeot,  ihe  lands  renudn  in  the  bargainor;  for  the 
baigain  and  sale  on  the  Stat  is  but  incohatum,  non  pqfectum  ;  and  gives 
nothing  to  the  baigainee  till  the  deed  is  enrolled  according  to  the  statute. 
FituJSbr.  Deeds. 

'f  From  the  abore  words  the  statute  only  extends  to  a  baigain  and  sale 
of  on  estate  <f  freehold;  and  the  omission  in  that  statute  (it  not  being 
made  to  extend  to  baigains  and  sales  for  terms  of  years,)  has  occasioned 
the  inrention  of  the  conoeyance  by  lease  and  release,  now  so  generally 
adopted  in  practice,  as  will  be  shewn  in  the  Chapter  treating  of  the  con- 
Tcyaoee  by  lease  and  release. 

X  The  above  statute  was  made  in  the  same  parliament  wherein  the 
statote  for  transferring  of  uses  into  possession  (57  Ben.  8*  c  ID)  was 
made,  to  the  end  that  men's  lands  might  not  suddenly  and  privately  pass 
upon  payment  of  a  little  money  in  an   alehouse,  or  the  like.    Shep, 

V  2 
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express  words  of  the  Stat,  be  indented ;  and  if  itbe  bot  a 
deed  poll  the  estate  will  not  pass.  Shep.  Pr.  36.  Touch.  223. 
3:  It  must  be  enrolled  within  six  [lunar  months  after, 
twenty««ight  days  to  the  month,  and  no  more,]  to  be  comr 
pnted  from  the  date  and  npt  from  the  time  of  delivery  of  the 
deed. 

0 

And  the  day  of  the  date  must  be  taken  exclusive  of  the 
days  of  the  six  months ;  and  yet  if  a  deed  be  enrolled  the 
same  day  it  bears  date,  it  will  be  good.     Ibid. 

4.  If  it  be  enrolled  in  any  part  of  the  last  day  of  the  six 
months,  it  is  sufficient.    Ibid. 

6.  It  may  be  so  enrolled  although  either  of  the  parties  di^ 
within  the  time.    Ibid. 

6.  No  subsequent  act  will  help  in  this  case  to  make  it 
good,  if  it  be  not  enrolled ;  so  that  if  one  do,^by  words  of 
bargain  and  sale  only,  grant  a  reversion,  and  the  deed  is  not 
enrolled  within  the  time,  and  afterwards  the  tenant  doth 
attorn,  this  will  not  help.    Shq^.  Pr.  36. 

VI.  And  if  the  deed  be  not  thus  enrolled,  it  is  of  no  force 
at  all ;  so  that  if  one  sell  the  land  and  trees  upon  it  by  such 
a  deed,  and  it  is  not  enrolled,  although  the  tre^  might 
have  been  sold  alone  by  deed  without  enrolment ;  yet  now 
being  not  enrolled,  because  the  sale  is  not  good  for  the  land, 
neither  shall  it  be  good  for  the  trees.  Shq>,  Pr.  36.  Totich. 
224. 

VI T.  The  enrolment  of  si  deed  of  bargain  and  sale,  when 
it  is  done  within  the  six  months,  shall  to  most  purposes 
relate  to  the  time  of  the  delivery  or  date  of  the  deed.  Shep. 
Prec.  37.     Touch.  22G. 

And  it  is  given  as  a  rule,  that  it  shall  have  relation  to  the 
time  of  the  delivery  of  the  deed,  viz.  to  avoid  all  mesne 
estates  and  charges  made  to  a  stranger  by  the  bargainor 
after  the  delivery  of  the  deed  and  before  the  enrolment, 
but  not  to  divest  any  estate  lawfully  created  in  the  interim 
by  the  bargainee  himself.     Touch.  226. 

Thus  if  the  bargainor,  after  a  bargain  and  sale  of  his  land. 
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and  before  the  deed  is  enrolled,  enter  into  a  statute,  or  grant 
a  rent-charge  out  of  the  land,  make  a  lease  thereof,  or  in 
any  manner  convey  the  same  to  another,  whether  by  fine 
or  otherwise ;  and  then  the  deed  is  enrolled  within  the 
time ;  in  this  case  the  relation  shall  avoid  all  the  mesne 
charges  and  estates.     Touch.  226. 

So  if  after  a  bargain  and  sale  the  bargainor  doth  become  a 
bankmpt,  and  the  commissioners  sell  the  land,  and  after  the 
deed  is  enrolled  within  the  six  months;  in  this  case  the 
bargainee,  and  not  the  purchaser,  shall  have  the  land.    Shep 
Touch.  227. 

So  if  the  bargainor  bargain  and  sell  his  land  by  deed  in- 
dented to  B,  and  afterwards  doth  bargain  and  sell  the  same 
land  by  deed  indented  to  C,  and  the  deed,  made  to  C  is  first 
enrolled,  and  then  the  deed  made  to  B  is  enrolled  also, 
within  six  months ;  in  this  case  B  shall  have  the  land,  and 
the  relation  of  his  enrolment  shall  make  the  enrolment  of 
the  other  deeds  void.  But  if  the  first  deed  made  to  B  be 
not  enrolled  within  the  six  months,  and  the  deed  to  C,  be 
enrolled  within  the  six  months,  it  is  otherwise.  Shep, 
Touch.  226. 

VIIL  The  use  in  a  bargain  and  sale  cannot  be  limited  to 
any  other  than  the  bargainee ;  for  it  being  vested  in  him  by 
virtue  of  the  consideration  paid  to  the  bargainor,  any  further 
limitation  will  be  void  as  an  use,  on  the  principle  that  an 
use  cannot  arise  out  of  another  use.  TyrreVs  Ccue,  Dyer, 
155  (a.) 

Thus  if  the  bargainor,  in  consideration  of  money  paid  by 
the  bargainee,  bargain  and  sell  his  land  to  the  bargainee  and 
his  heirs,  to  hold  to  the  bargainee  to  the  use  of  the  bargainor 
for  life ;  remainder  in  t^l  to  the  bargainee,  the  remainder  to 
the  right  heirs  of  the  bargainor :  this  habendum  in  this  case 
is  void ;  and  the  bargainee  and  his  heirs  shall  have  the  land 
for  ever.     Dj/er,  169.     Shep.  Touch.  225. 

And  consequently  this  species  of  assurance  cannot  be 
made  use  of  where  the  limitation  is  intended  to  be  made  to 
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a  trustee  of  the  porcbaser  to  uses  for  the  purpose  of  prevent- 
ing  a  title  to  dower*  according  to  the  modern  form* 

Form  of 

A    BARGAIN     AND     SALE    OF    A    FREEHOLD    ESTATE    TO 

BE  ENROLLED,*  and  Rccompany  a  conveyance  by  lease 
and  release. 

This  indenture  made,  &c.  between  the  right  honour- 
able (vendor)  of  the  one  part,  and  {purchaser)  of,  &c.,  of  the 
other  party  witnesseth  that  for  and  in  consideration  of 

the  sum  of  £ of  lawful  money  of  Great  Britain  to  the 

said  right  honourable  (vendor,)  in  hand,  at  or  before  the 
sealing  and  delivery  of  these  presents,  well  and  truly  paid 
by  the  said  (  purchaser,)  the  receipt  and  payment  of  which 
said  sum  of  £ ,  the  said  {vendor)  doth  hereby  acknow- 
ledge, and  thereof  and  of  and  from  every  part  thereof  doth 
acquit,  release,  and  for  ever  clischarge  uie  said  (  purchaser), 
his  heirs,  executors,  and  administrators;  by  these  presents, 
he  the  said  {vendor)  hath  granted,  bargained,  sold,  and  con- 
firmed, and  by  these  presents  doth  grant,  bargain,  sell,  and 
confirm  unto  the  said  {purchaser,)  his  heirs  and  assigns. 
All  that,  &c.,  to  have  and  to  hold  the  said  pieces 
or  parcels  of  ground,  messuages  or  tenements,  erections, 
buildings  and  hereditaments,  and  all  and  singular  other  the 
premises  hereinbefore  mentioned,  to  be  hereby  granted,  bar- 
gained, and  sold,  or  intended  so  to  be,  with  their  and  every 
of  their  appurtenances,  (subject  to  the  said  several  indentures 
of  lease  hereinbefore  particularly  mentioned,  and  to  the 
said  terms  of  sixty-one  years  and  seventy-one  years,  thereby 
respectively  demised)  unto  the  said  { purchaser,)  IdB  heirs  and 


^  But  according  to  the  old  form,  as  pursued  by  Booth,  Hivbtt, 
HoLLiDAY,  and  other  late  eminent  conveyancers,  a  limitation  in  a  bar- 
gain and  sale  "  unto  the  {purchaser)  and  the  (Jtrtutee,)  and  the  heirs 
''  of  the  said  {trustee,)  Nevertheless  as  to  the  estate  and  interest  of 
**  the  said  {trustee)  and  his  heirs  in  trust  for  the  said  {purchaser,)  his 
'  Jieirs  and  assigns  for  ever,''  will  be  sufficient  to  prevent  dower. 

*  By  8TAT.  10  Anne,  c.  18.  $  3.  a  copy  of  the  enrolment  of  a  bargain 
and  safe,  examined  with  the  enrolment,  and  signed  by  the  proper  officer, 
having  the  custody  of  such  enrolment,  and  proved  upon  oath  to  be  a  true 
copv  so  examined  and  signed,  shall,  in  all  cases,  where  a  bargain  and  sale 
shaii  be  pleaded  with  Siprqfest  in  curia,  be  of  the  same  force  and  effect,  as 
the  indenture  of  bargain  and  sale  should  be,  if  the  same  was  produced. 
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assigns,)  to  the  only  proper  use  and  behoof  of  the  saicl 
(purchaser,)  his  heirs  and  assigns  for  ever.   In  witness,  Sic. 

Of 
▲  babgain  and  salb  op  lands  to  be  bnbolled, 
without  any  other  conveyance. 

This  indenture  made,&c.»  between  {vendor)  of,  &c., 
of  the  one  part,  and  (purchaser)  of,  8cc.,  of  the  otner  part; 
wheheas.  Sec,  AND  wHEBEAs  the  Said  (purchaser)  hath 
contracted  with  the  said  (vendor)  for  the  absolute  purchase 
of  the  said  messuages,  &c.,  free  from  incumbrances,  (other 
than  as  is  hereinafter  mentioned,)  at  the  sum  of  jP  ■  , 
and  the  same  are  now  intended  to  be  conveyed  and  assured 
to  him  in  tlje  manner  hereinafter  expressed;  Now  this 
INDENTURE  WITNESSETH,  that  in  Dursuance  and  execution 
of  the  said  contract,  and  in  consideration  of  the  sum  of 

£— ^ of  lawful  money  of  Great  Britain  to  the  said  (ven- 

dor,)  in  hand  well  and  truly  paid  by  the  said  purchaser  at 
or  immediately  before  the  sealing  and  delivery  of  these 
presents,  the  receipt  whereof  and  that  the  same  is  in  full 
for  the  absolute  purchase  of  the  inheritance  in  fee-«imple 
in  possession  of  the  messuages,  &c.,  hereinafter  described, 
the  ssdd  (vendor)  doth  hereby  acknowledge,  he  the  said 
(vendor)  hath  granted,  bargained,  and  sold,  and  by  these 
presents  doth  grant,  bargain,  sell,  and  confirm  unto  the 
said  (purchaser)  and  his  heirs,  all  that,  8lc.,  or  howsoever 
otherwise  the  said  messuages,  &c.,  or  any  of  them  now  are  or 
is,  or  heretofore  were  or  was  situated,  tenanted,  called,  O 
known,  described,  or  distinguished,  together  with  all  houses, 
out-houses,  bams,  stables,  &c.,  whatsoever  to  the  said  mes- 
suages. Sec.,  or  any  of  them,  or  any  part  thereof  respectively 
belonging  or  in  anywise  appertaining,  or  reputed  or  deemed 
so  to  be,  or  with  the  same  or  any  of  them,  now  or  heretofore 
lawfully  holden,  used,  occupied,  or  enjoyed;  and  the  re- 
mainder and  remainders,  reversion  and  reversions  of  and  in 
the  said  hereditaments  and  premises,  and  every  of  them 
respectively,  and  the  rents,  issues,  and  profits  to  arise  or 
become  payable  for  or  in  respect  of  the  same,  or  of  any  part 

thereof,  irom  the -^day  of now  last  past;  and 

all  the  estate,  right,  title,  interest,  use,  trust,  property,  pos- 
session, possibihty,  claim,  and  demand  whatsoever,  both  at 
law  and  in  equity  of  him  the  said  (vendor)  in,  to,  out  of, 
upon,  or  respecting  the  said  hereditaments  and  premises,  or 
any  of  them,  together  with  all  deeds,  &c.  to  have  and  to 
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HOLD  the  said  me&sus^es,  lands,  tenements,  hereditaments, 
and  premises  hereinbefore  described,  and  hereby  granted, 
bargained,  sold,  and  confirmed  or  mentioned,  or  intended  so 
to  be,  witfi  their  and  every  of  their  rights,  members,  pri- 
vileges, advantages,  and  appurtenances,  unto  and  to  the  use 
and  Dehoof  of  the  said  ( purduuer,)  his  heirs  and  assigns 
for  ever. 

[Here  add  a  general  warranty  from  the  bargainor  in  the 
following  words. 

And  the  said  (bargainor)  doth  herebj  promise  and  grant 
for  himself  and  his  heirs,  that  he  the  said  (bargainor)  and  his 
heirs  the  said  messuages,  8c^„  hereinbefore  mentioned  to 
be  hereby  bargained  and  sold,  and  every  part  and  parcel 
thereof,  with  their  and  every  of  their  appurtenances  unto 
the  said  {bargainee,)  his  heirs  and  assigns,  against  him 
the  said  {bargainor)  and  his  heirs,  and  against  all  and  every 
other  person  and  persons  whomsoever  shall  and  will  warrant 
and  for  ever  defend  by  these  presents.    In  witness.  Sec. 

But  if  it  is  not  intendeH  to  rely  on  a  general  warranty, 
the  usual  covenants  for  the  title  ought  to  be  inserted.] 

A   bargain    and    sale   of   copyhold    premises    by 

DEVISEES    IN    TRUST    FOR   SALE.* 

This  indenture,  made,  8cc.  [naming  therein  the  pro- 
.  per  parties,  and  inserting  all  necessary  recitals,  such  as  a 
devise  to  trustees  for  sale,  or  the  like,]  witnesseth  that 
in  consideration  of  the  said  purchase  so  made  by  him  the 
said  A  B  at  such  sale  as  aforesaid,  and  in  consideration  of 
the  sum  of  £  of  lawful  money  of  Great  Britain,  to  the 

said  C  D  and  E  in  hand  well  and  truly  paid  by  the  said 
A  B  at  or  immediately  before  the  sealing  and  delivery  of 
these  presents,  the  receipt  whereof,  and  that  the  same  is  in 
full  for  the  absolute  purchase  of  the  customary  inheritance 
in  fee  in  possession,  of  the  messuage  or  tenement  and  pre- 
mises hereinafter  described,  the  said  C  D  and  £  do,  and  eadi 
and  every  of  them  doth  hereby  acknowledge,  and  of  and 
from  the  same  do  and  doth  respectively  acquit,  release,  ex- 
onerate, and  for  ever  discharge  the  said  A  B,  bis  heirs,  execu- 

*  See  p.  95. 
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tors,  administrators,  and  assigns,  and  the  said  messuage  or 
tenement  and  hereditaments,  as  well  by  these  presents  as  by 
the  receipt  or  acknowledgment  for  the  same  sum  hereupon 
indorsed ;  they  the  said  C  D  and  E  have,  and  each  and 
every  of  them  hath  (so  far  as  they  can  or  lawfully  may 
according  to  the  custom  of  the  said  manor,)  bargained  and 
sold,  and  by  these  presents  do,  and  each  and  every  of  them 
DOTH,  so  far  and  no  further,  bargain  and  sell  unto  the  said 
A  B  and  his  heirs,  all  that  one  copyhold  or  customary 

messuage  or  tenement  situate,  lying,  and  being  at  -^ 

within  the  manor  of in  the  said  county  of , 

and  part  and  parcel  of  the  said  manor ,  formerly  in 

the  occupation  of and  now  of ,  being  part  and 

parcel  of  the  copyhold  or  customary  estates  of  inheritance 
of  the  said  F  G  deceased,  and  by  him  so  as  aforesaid  directed 
to  be  sold  and  disposed  of  in  and  by  his  said  last  will  and 
testament,  to  be  had  and  holden  by  him  the  said  AB, 
his  heirs  and  assigns  for  ever,  at  the  will  of  the  lord,  accord^ 
ing  to  the  custom  of  the  said  manor,  under  and  subject  to 
the  rent,  suit,  and  services  of  right  due  and  accustomed  to 
be  paid  and  performed  according  to  the  custom  of  the  said 
manor.  And  the  said  C  D  and  E  for  themselves  severally 
and  respectively,  and  for  their  several  and  respective  heirs, 
executors^  and  administrators,  and  not  the  one  for  the  other 
or  others  of  them,  or  the  acts,  deeds,  or  defaults,  or  heirs, 
executors,  or  administrators  df  the  other  or  others  of  them, 
but  each  for  himself  and  herself  only,  and  for  his  and  her 
own  proper  acts,  deeds,  and  defaults,  heirs,  executors,  and 
administrators,  do,  and  each  and  every  of  them  doth  hereby 
covenant,  promise,  declare,  and  agree  to  and  with  the  said 
A  B,  his  heirs  and  assigns,  that  they  the  said  C  D  and  E 
have  not,  nor  hath  any  or  either  of  them  at  any  time  hereto- 
fore, either  together  or  separately,  made,  done,  executed,  or 
knowingly  suffered,  or  caused  to  be  made,  done,  executed, 
committed  or  suffered,  nor  been  parties  or  party,  or  privies  or 
privy,  to  any  act,  deed,  matter,  or  thing  whatsoever,  whereby 
or  by  reason  or  means  whereof  the  said  messuage  or  tene- 
ment and  premises  hereinbefore  bargained  and  sold,  or- 
mentioned  and  intended  so  to  be,  is,  are,  or  can  or  shall 
or  may  be  impeached,  charged,  incumbered,  or  prejudi- 
cially affected  in  estate,  right,  title,  interest,  value,  or  other- 
wise howsoever.  And  the  said  C  D  as  the  heir>at-law  and 
customary  heir  of  his  said  late  father  F  G  deceased,  for 
himself,  his  heirs,  executors  and  administrators,  and  for  each 
and  every  of  them,  doth  hereby  covenant,  promise,  declare 
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♦ 

and  agree  to  and  with  the  said  A  B,  his  heir^  and  assigns, 
that  he  Uie  said  C  D  and  his  heirs  doth  and  do  and  wall 
and  will  warrant  and  for  ever  defend  unto  the  said  A  B,  his 
heirs  and  assigns,  according  to  the  custom  of  the  said  manor, 
the  said  messuage  or  tenement  and  premises  hereby  bar- 

Sained  and  sold,  and  covenanted  and  agreed  to  be  surren- 
ered  or  otherwise  conveyed  and  assurea,  with  all  and  sin- 
gular the  respective  rights,  members,  privileges,  and  appiur- 
tenances  thereunto  belonging,  against  nim  the  said  C  D  and 
his  heirs,  and  against  all  and  every  other  person  and  persons 
whomsoever  lawfully,  equitably,  or  rightrally  claiming  or  to 
claim  by,  from,  through,  under,  or  in  trust  for  him,  them,  or 
any  or  either  of  them,  or  by,  from,  through,  under,  or  in 
trust  for  the  said  FG,  his  said  late  father  deceased.     In 

WITNESS,  &c. 

A  deed  of  bargain  and  sale  may  be  also  made  of 
leases,'*''  or  goods  and  chattels,  without  all  this  solemnity ; 
for  it  may,  except  as  to  leases,  be  by  word  as  well  as  by 
writing,  with  or  without  any  words  of  bargain  and  sale,  as 
well  as  by  these  words ;  by  a  deed  poll,  as  well  as  by  a  deed 
indented;  and  that  without  any  enrolment  at  all,  and  with- 
out any  delivery  of  any  part  of  the  things  sold,  or  of  any 
money,  as  the  manner  is,  in  the  name  of  seisin ;  for  in 
the  case  of  a  grant,  or  bargain  and  sale  of  goods  or  chat- 
tels, by  deed  in  writing,  the  consideration  is  npt  materiaLf 
Shep.  Free.  37.     Touch.  224. 

For  if  a  man  sells  goods  by  deed  under  seal,  duly  exe- 
cuted, this  alters  the  property  between  the  parties,  though 
there  be  no  consideration,  or  no  delivery  of  possession,  be- 
cause a  man  is  estopped  to  deny  his  own  deed,  or  affirm 
any  thing  contrary  to  the  manifest  solemnity  of  contracting. 
re/t;.l96.  Cro. J ac.  270.  lBrown,lU.  6  Co.  18.  1  Bac. 
Jbr.  tit.  Bill  of  Sale. 


*  See  Chap,  relating  to  Assignments  irifra. 

t  This  deed  of  bargain  and  sale,  as  to  goods  and  chattels,  is  most  com- 
monly called  A  Bii«L  OF  sale,  and  is  described  in  Bae.  Ahf.  tit.  B%U  qf 
Sale;  as  a  solemn  contract,  under  seal,  whereby  a  maa  passeth  the  right 
or  interest  that  he  hath  in  goods  and  chattels. 
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Bat  if  a  man  promises  to  give^  or  gives  any  chattels  witb- 
out  valaabk  consideration,  without  deliyenng  possession, 
this  doth  not  aker  the  property,  because  it  is  nudum  pactum, 
unde  nan  oritur  actio.    Ibid. 

Awarraaty*  and  covenants  may  be  inserted  in  ithis  deed 
of  baigain  and  sale  of  goods,  but  the  deed  is  good  without 
any  such  addition.     Slup,  Free  37. 

Form  of 

A    BAKGAIN    AMI>   SALB   OF   GOOBS   ANB   CHATTELS. 

This  imbbntube  made,  &c.  between  (the  bargainor) 

of of  the  one  part,  and  (the  bargainee)  of 

of  the  other  part,  whebeas  by  a  certain  memorandum 

of  an  agreement  in  writing,  bearing  date  the day  of 

now  last  past,  and  made  or  expressed  to  be  made  be- 
tween the  said  (bargainor)  of  the  one  part,  and  the  said  (bar' 
gainee)  of  the  other  part,  the  said  (bargainor)  agreed  to  sell, 
and  the  said  (bargainee)  agreed  to  purchase,  tor  the  sum 
of  £4000,  the  freehold  house,  land,  and  .other  premises 

situate  at in  the  parish  of—; ,  in  the  county  of 

,  free  from  incumbrances,  then  recently  purchased  by 

the  said  (bargainor)  of  A  B,  and  comprised  in  the  conveyance 
Irom  the  said  A  B  to  the  said  (bargainor) ;  and  also  in  con- 
sideration of  the  further  sum  of  £1600  the  said  (bargainor) 
thereby  agreed  to  sell,  and  the  said  (bargainee)  agreed  to 
purchase  the  furniture,  fixtures,  plant,  and  all  other  thin^ 
comprised  in  an  inventory  to  be  furnished  by  the  said 
(bargainor)  to  the  said  (bargainee),  being  the  inventory  that 
was  signed  by  the  said  A  B  on  the  completion  of  the  said 
contract  between  him  and  the  said  (fiargainor).  And 
whebeas  by  certain  indentures  of  lease  and  appointment 
and  release,  the  lease  bearing  date  the  day  next  ben»e  the  day 
of  the  date  of  these  presents,  and  the  appointment  and  release 
being  of  even  date  herewith,  and  maae  or  expressed  to  be 
nuide  between  such  several  parties  as  are  therein  respectively 
named  and  described  as  parties  thereto,  the  said  (bargainor,) 
in  pursuance  of  the  saia  in  part  recited  agreement,  and  in 
consideration  of  the  sum  of£  of  lawful  money  of  Great 

Britain  to  him  in  hand  paid  by  the  said  (bargainee,)  as  therein 
mentioned,  hatbconveyed  and  assured  the  said  freehold  house^ 

*  A  wananty  in  a  baigaia  and  sale  of  goods  and  chattels,  although 
gcnemlly  inaerled,  Mcms  to  be  of  little  efficacy.    See  Co.  Lit.  lOJ.  (h). 
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land)  hereditaments^  and  premises  therein  described  and  men^ 
tionedy  unto  or  to  ih6  use  of  the  said  (bargainee,)  his  heirs, 
appointees,  and  assigns  for  ever.  And  whereas  in  pursuance 
also  of  the  said  recited  agreement,  and  for  the  purpose  of 
fully  executing  the  same,  it  hath  been  a^eed  by  and  between 
the  parties  hereto,  that  the  said  furniture,  fixtures,  plant, 
and  all  other  the  things  comprised  in  the  said  inventory 
referred  to  in  and  by  tiie  said  agreement  shall  be  now  and 
by  these  presents  assigned  in  due  form  unto  and  to  and  for 
the  sole  and  only  use  and  benefit  of  the  said  (bargainee,) 
absolutely  and  in  the  manner  hereinafter  mentioned  :  Now 
THIS  INDENTURE  WITNESSETH  that  for  and  in  consideration 

of  the  sum  of  £ of  lawful  money  of  Great  Britain 

to  the  said  (bargainor,)  in  hand  well  and  truly  paid  by  the 
said  (bargainee,)  at  or  immediately  before  the  sealing  and 
delivery  of  these  presents,  the  receipt  whereof  and  that  the 
same  is  in  full  for  the  absolute  purchase  of  the  furniture, 
fixtures,  plant,  and  all  other  the  things  aforesaid,  the  said 
(bargainor)  doth  hereby  admit  and  acknowledge,  and  of  and 
from  the  same  and  every  part  thereof  doth  acquit,  release, 
exonerate,  and  for  ever  discharge  the  said  (bargainee,)  his 
executors,  administrators,  and  assigns,  and  every  of  them, 
as  well  by  these  presents  as  by  the  receipt  for  the  same  sum 
hereupon  indorsed.  He  the  said  (bargainor)  hath  granted, 
bargained,  and'  sold,  and  by  these  presents  doth  ^n1^ 
bargain,  sell,  and  confirm  unto  the  said  (bargainee)  (in  his 
actual  possession  now  being,  by  the  delivery  of  all  and 
singular  the  said  furniture,  in  the  name  of  the  whole  of  the 
aforesaid  efiiects,  unto  him  the  said  (bargainee)  by  the  said 
(bargainor)  in  the  presence  of  the  two  several  credible  per- 
sons whose  names  are  indorsed  or  intended  to  be  indorsed 
hereupon,  as  witnesses  attesting  the  execution  of  these  pre- 
sents,) ALL  and  singular  the  furniture,  fixtures,  plant,  and  all 
other  the  matters  and  things  which  are  mentioned  and  set 
forth  in  the  schedule  hereunder  written,  and  every  of  them, 
and  every  part  and  parcel  thereof,  together  with  the  said 
inventory  thereof,  that  was  signed  by  the  said  A  B  on  the 
completion  of  the  hereinbefore-mentioned  contract  between 
him  and  the  ssid  (bargainor);  to  have  and  to  hold  die 
said  furniture,  fixtures,  plant,  goods,  chattels,  and  things 
hereby  granted,  bargained,  and  sold,  or  mentioned  and  in- 
tended so  to  be,  and  every  of  them,  and  every  part  and  par- 
cel thereof,  with  their  respective  appurtenances,  unto  the 
said  {bargainee,)  his  executors,  administrators,  and  tissigns, 
as  his  and  their  own  proper  goods,  chattels,  and  effects, 
absolutely  and  for  ever  free  and  clear  of  and  from  all  liens. 
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charges,  and  incumbrances,  disturbance,  or  account  what- 
soever, to  be  made  or  given  by  or  to  any  person  or  persons 
whomsoever.  And  he  the  said  (bargainor^)  for  himself,  his 
executors  and  administratorsi  doth  hereby  promise,  declare, 
and  agree  to  and  with  the  said  {bargainee,)  his  executors  and 
administrators,  that  he  the  said  {bargainor)  doth  and  shall 
and  will  for  ever  hereafter  warrant  and  defend  the  said  fur- 
niture, fixtures,  plant,  and  all  and  singular  other  the  goods, 
chattels,  and  effects,  matters  and  things  aforesaid,  unto  the 
said  {bargainee^  his  executors,  administrators,  and  assigns, 
against  all  and  all  manner  of  persons  whomsoever.  In 
witness,  8cc. 


The  schedule,  &c. 
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CHAP.  III. 


OF  A  GRANT. 


A  DEED  of  grant  is  taken  for  the  conveyance  or  ^ft  by 
^ting  of  any  incorporeal  hereditaments,  such  as  rents, 
reversions,  services,  advowsons  in  gross,  or  such  like  things, 
ivhich  lie  in  grant  only,  and  whereof  livery  cannot  be  given. 
Shq).  Pr.  38.     Co.  Ut.  172. 

But  taken  more  largely,  it  signifies  a  deed  whereby  any 
thing  is  granted  or  passed  from  one  to  another:  and  in 
this  sense  it  doth  comprehend  feofiments,  bargains  and  sales, 
gifts,  leases,  charges,  and  the  like.    Shqf.  Touch.  228. 

And  the  operative  words  therein  commonly  used  are,  dedi 
-et  concessi, ''  have  given  and  granted.''  2  Bl.  Com.  317.  Shep. 
Pr.  28. 

Grants  are  subject  to  the  same  rules  of  construction  as 
are  mentioned  in  Chap.  I.  on  the  exposition  of  deeds  in 
general. 

Formerly  the  attornment  of  the  immediate  tenants  in 
possession  was  necessary  to  the  perfection  of  some  convey- 
ances and  grants  of  things,  that  lie  in  grant  and  not  in  livery. 
Shep.  Touch.  253. 

But  now  by  4  jitme,  c.  16.  §  9.  all  grants  or  conveyances  by 
fine  or  otherwise,  of  any  manors  or  rents,  or  of  reversions 
or  remainders,  shall  be  effectual  without  the  attornment  of 
any  of  the  tenants. 
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tHB  OPBKATIVB  WOB0S  fK  0BBD8  OF  OBAKT, 

1.  IN  THE  6BANT  AND  CONVBTANCE  OF  AN  AD- 

voTf  SON.] — He  the  said  {vendor)  hath  granted,  bargained, 
sold,  aliened,  and  released''^,  and  by  these  presents  doth 
grant,  bamain,  sell,  alien,  release,  and  confirm  unto  the 
said  {purchaser,)  in  his  actual  possession.  Sec,  and  his  heirs, 
ALL  that,  8cc. 

2.  In  A  GEANT  AND  OONVBYANCB  OF  THE  NEXT 

BIGHT  OF  PEESENTATION.] — ^Hb  the  said  (vendor)  hath 
granted,  bargained,  sold,  and  assigned,  an  d  by  these  pre- 
sents DOTH  grant,  bargain,  sell,  assign,  and  confirm  unto 
the  said  {purchaser,)  ms  executors,  administrators^  and  as- 
signs, all  that.  See. 

3.  In  a  conveyance  of  tithes,  a  bent  chabge. 
OR  common  in  gboss.] — HATH  granted,  bargained,  and 
sold,  AND  by  these  presents  doth  grant,  bargam,  sell,  and 
confirm  unto  the  saia  {purchaser)  and  nis  heirs,  all,  &c. 

4.  A  6BANT  OF  THE  BEYEBSION  IN  FBE  OF  AN  AN- 
NUITY   OB    BENT    CHABGE.] — ^ThIS  INDENTUBE  made,  SCC. 

BETWEEN  the  (grantor)  of,  &c.  of  the  one  part,  and  the 
(grantee^  of,  &c.,  of  the  other  part,    Whebbas  in  Easter 

Term  wnich  was  in  the year  of  .the  rei^  of  our  late 

soYereign  ladj  the  Queen  Elizabeth,  a  fine  with  proclama- 
tions was  levied  by  (A  B)  and  M  his  wife  unto  (C  D)  and 

his  heirs,  of  the  manor  of ,  with  the  appurtenances,. 

and  of  twenty  messuages,  &c.,  with  their  appurtenances  in 

',  and  also  the  rectory  of ,  and  the  advowson  of 

the  vicarage  of  ■  aforesaid,  in  the  county  of ;. 

and  by  the  same  fine  the  said  (C  D)  did  grant  to  the  said 
(A  B^  and  M  his  wife^  and  the  heirs  of  the  said  (A  B,)  one 

annuity  or  yearly  rent  charge  of  £ issuing  out  of  the 

said  manor  and  tenements,  with  the  appurtenances,  payable 
half  yearly,  on  the  24th  day  of  June  and  on  the  25th  clay  of 
December,  at  the  west  door  of  the  cathedral  church  of  Saint 
PauTs  Lomotij  by  equal  portions,  and  with  power  for  the 
said  (A  B)  and  M  his  wife,  and  the  heirs  of  the  said  (A  B) 
to  distrain  for  the  said  annuity  in  default  of  payment  therecff, 
or  any  part  thereof,  for  the  space  of  six  weeKs  after  either 
of  the  days  mentioned  for  tne  payment  thereof,  as  by  the 
record  of  the  said  fine  may  appear:    And  whebeas  the 

said  annuity  or  yearly  rent  cnarge  of  £ is  subject  and 

liable  to  a  deduction  of  the  yearly  sum  of  £ due  to 

the  King's  Majesty,  his  heirs  and  successors;  and  by  a. 

*  See  p.  99.  n.  * 


304  sheppard's   precedent. 

decree  of  the  Coart  of  Exchequer  at  Westminster,  the  same 
is  ordered  to  be  detained  thereout  by  the  terre-tenant  of  the 
said  premises;  And  whereas  by  indentures  of  lease  and 

release^  bearing  date  respectively  the and ^-days 

of ,  which  was  in  the  year  of  our  Lord ,  the 

release  being  of  four  parts,  and  made  or  expressed  to  be 

made  between,  8cc.;  the  said  annual  rent  charee  of  jP , 

(subject  as  aforesaid,)  was  limited  in  use  to  the  (E  F,)  since 
deceased,  for  his  life,  and  from  and  after  his  decease,  to  the 
use  and  behoof  of  the  said  (G  H)  for  and  during  her  natural 
life,  with  remainder  to  the  said  (sfranfor)  and  his  heirs ;  And 
WHEREAS  the  said  (/itiTvAaser)  hath  contracted  and  agreed 
with  the  said  (grantor)  for  the  purchase  of  his  reversionary 
estate  and  interest  of  and  in  the  said  annuity  of  yearly  rent- 
charge,  at  and  for  the  price  or  sum  of  £ :   Now  this 

INDENTURE  WITNESSETH,  that  for  and  in  consideration  of 

the  sum  of  £ of  lawful  money  of  Great  Britain  to  the 

said .  (grantor,)  in  hand  well  and  truly  paid  by  the  (pur- 
chaser,) in  full  for  the  absolute  purchase  of  the  said  yearly 
rent-charge,  the  receipt  whereof  he  the  said  (grantor)  doth 
hereby  acknowledge,  and  of  and  from  the  same  and  every 
part  thereof,  doth  acquit,  release,  and  for  ever  dischai^e  the 
said  (purchaser,)  his  heirs,  executors,  and  administrators, 
as  well  by  these  presents,  &c.  He  the  said  (grantor)  hath 
granted,  bargained,  sold,  aliened,  and  confirmed,  and  by 
diese  presents  doth  grant,  barrain,  sell,  alien,  and  confirm 
unto  the  said  (purchaser)  and  his  heirs,  all  that  the  said 

annuity  or  yearly  rent-chaige  of (subject  and  liable 

to  the '  deduction  before  mentioned,)  and  all  pains  and 
penalties  to  be  forfeited,  benefit  and  advantage  of  aistress  for 
nonpayment  thereof,  and  all  other  benefit  and  advantage 
whatsoever  belonging  or  in  anywise  appertaining  thereunto ; 
and  also  all  such  other  rents  as  the  said  (gran^or)nath  issuing 

out  of  the  said  premises  in  the  county  of ,  or  any 

part  thereof;  ana  the  reversion  and  reversions,  remainder 
and  remainders  thereof,  and  of  every  part  and  parcel  thereof 
and  all  the  estate,  right,  title,  interest,  use,  trust,  inheritance, 
benefit,  property,  claim,  and  demand  whatsoever  of  him  the 
said  (grantor,)  of,  in,  and  to  the  said  annuity  or  yearly  rent- 
c|harge  hereby  granted,  bargained,  and  sold,  and  every  part 
thereof,  together  with  all  deeds,  &c.:  to  have,  hold,  per- 
ceive, receive,  take,  and  enjoy  the  said  annuity  or  vearly  rent- 
charge  of hereby  granted,  bargained,  and  sold,  with 

the  appurtenances,  and  all  pains  and  penalties  to  be  for- 
feited, benefit  and  advantage  of  distress  for  nonpayment 
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thereof,  and  all  other  remedies  for  recovering  the  same  nnto 
the  said  (pfirchaser)  and  liis  heirs;  to  the  use  and  be* 
HOOF  of  the  said  (purchaser,)  bis  heirs  and  assigns  for 
ever,  subject  onl;^  to  the  dedudion  before  mentioned,  and 
to  the  life  estate  or  interest  of  the  said  (G  H)  tiierein :  And 
die  said  (grantor)  dotb  hereby,  for  himself,  his  heirs^  execu- 
tors, and  administrators,    covenant,    promise,   grant,  and 
agree  to  and  with  the  said  (purchaser,)  his  heirs  and  assigns 
in  manner  following^;  that  is  to  say,  that  he  Uie  said  (grantor) 
now  hath  in  himself  good  right,  full  power,  and  lawful  and 
absolute  authority  to  grant  and  convey  the  said  annuity  in 
manner  aforesaid,  and  that  it  shall  and  maybe  lawful  to 
and  for  the  said  (purchaser,)  his  heirs  and  assigns  from 
time  to  time,  and  at  all  times  from  and  after  the  decease  of 
the  said  (G  H),  peaceably  and  quietly  to  have,  hold,  receive, 
and  enjoy  the  said  annuity  or  yearly  rent-charge  mentioned 
to  be  hereby  granted  and  conveyed,  without  any  lawful  let, 
suit,  hinderance,  interruption  or  denial  of  or  by  the  said 
(grantor,)  his  heirs  or  assigns,  or  any  other  person  or  per- 
sons whomsoever.    And  that  free  and  clear  and  freely  and 
clearly  acquitted,  exonerated,  and  for  ever  discharged,  or 
otherwise,  by  the  said  (grantor,)  his  heirs,  executors,  and 
administrators,  well  and  sufficiently  saved,  kept  harmless, 
and  indemnified  of,  from,  and  against,  all  and  all  manner 
of  former  and  other  gifts,  grants,  bargains,  sales,  jointures, 
dowers,  uses,  entails,  rents,  arrears  of  rents,  statutes,  re- 
cognizances, judgments,  titles,  charges,  and  incumbrances 
whatsoever,  had,  made,  done,  committed,  executed,  or  suf- 
fered  by  him  the  said  (grantor)  or  any  other  person  or  per- 
sons whomsoever,  (other  than  and  except  tne  said  annual 

sum  of  £ payable  thereout  as  a  tenth  due  to  the  King's 

Majesty,  his  heirs  and  successors,  and  the  life  estate  of  the 
said  6  H  therein).  An iv lastly,  that  he  the  said  (grantor) 
and  his  heirs,  and  all  and  every  other  person  and  persons 
whomsoever,  having  or  lawfully  claiming  or  to  claim  any 
estate,  right,  tide,  or  interest  of,  in,  to,  or  out  of  the  said 
annuity  or'yearly  rent-charge  mentioned  to  be  hereby  granted 
and  conveyed,  (save  only  and  except  as  to  or,  in  respect  of  the 
said  tenth  payable  thereout  to  the  King's  Majesty,  his  heirs  and 
successors,  and  the  said  life  estate  or  interest  of  the  said 
G  H  therein,  as  aforesaid,)  shall  and  will  from  time  to  time 
and  at  all  times  hereafter,  at  the  request,  costs,  and  charges  in 
the  law  of  the  said  (purchaser,)  his  ^eirs  and  assigns,  make, 
do,  acknowledge,  levy,  suffer  and  execute,  or  cause  and  pro- 
cure to  be  made,  done,  aeknowledged,  levied,  suffered,  and 
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executed,  all  and  every  such  further  and  other  lawful  and 
reasonable  act  and  acts,  matters  and  things,  deeds,  con- 
veyances and  assurances  in  the  law  whatsoever,  be  the  same 
by  fine  or  fines,  recovery  or  recoveries,  or  other  matter  of 
record,  or  otherwise,  for  the  further,  better,  and  more  per- 
fectly and  absolutely  granting,  conveying,  and  assuring  the 
said  annuity  or  yearly  rent-charge,  mentioned  to  be  hereby 
granted,  unto  ana  to  the  use  of  the  said  { purchaser ,)  his  heirs 
and  assigns,  as  aforesaid ;  as  by  the  said  purchaser,  his  heirs 
or  assigns,  or  his  or  their  counsel  learned  in  the  law,  shall 
be  reasonably  devised  or  advised  and  tequired.*    In  wiT- 

N ESS,  8CC. 


*  The  aboye  deed  was  settled  by  the  late  Mr.  Rivbtt. 
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CHAP.  IV. 


OF  A  GIFT. 


A  DfiED  of  gift  is  a  voluntary  conveyance,  not  founded  on 
the  consideration  of  money  or  blood,  and  is  said  to  be  that 
deed  nvhereby  lands  or  goods  are  passed  from  one  man  to 
another  by  way  of  gift,  wherein  the  word  give  is  commonly 
used.    ^hep.  Pr.  38.     Touch.  227. 

This  conveyance  by  gift  (donatio)  is  properly  applied 
to  the  creatidn  of  an  estate  tail,  as  feoffment  is  to  that  of  an 
estate  in  fee,  and  lease,  to  that  of  an  estate  for  life  or  years. 
It  di£fers  in  nothing  from  a  feoffment,  but  in  the  nature  of 
the  estate  passing  by  it;  for  the  operative  words  of  con- 
veyance in  this  case  are  do  or  dedi,  and  gifts  in  tail 
are  equally  imperfect  to  pass  an  estate  in  possession,  mthout 
LivEBY  OF  SEISIN.    2BLCom.316. 

For  as  it  has  no  consideration  either  of  blood  or  money, 
no  use  arises  on  it,  and  consequently  livery  is  still  necessary. 
W4itk.Pr.M3. 

The  person  thus  creating  an  estate  tail  by  gift  is  called 

the  DONOR,  and  the  person  taking  it  the  oones  ;  hence  the 

issue  of  a  tenant  in  tail,  is  said  to  take  per  formam  doni,  and 

the  writ  given  to  him  to  recover  his  estate  is  called  the 

formedon.     Watk.  Pr.  174. 

It  is  at  this  day  a  suspicious  species  of  conveyance,  as 
being  without,  what  the  law  denominates  either  a  good  or 
valuable  consideration ;  and  it  is,  therefore^  void  as  to  those 
who  were  creditors  of  the  donor,  at  the  time  of  its  being 
made,  but  valid  as  to  subsequent  creditors.     Watk.  Pr.  173. 
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Where  lands  are  thus  given  or  granted  to  another  in  tail, 
the  testatum  part  of  the  deed  runs  thus : — *'  Witnesseth  that 
the  said  A  B  hath  given  and  granted,  and  by  these  pre- 
sents doth  give  and  grant  unto  the  said  C  D  all  that,  &c. 
'*  to  have  and  to  hold  to  the  said  C  D,  and  the  heirs  male 
''  of  his  body  on  the  body  of  E  D  his  wife  begotten."  Shep. 
Pr.  38.    Touch.  227. 

There  is  also  another  deed  of  gift ;  that  is  to  say,  a  deed 
made  for  the  passing  of  goods  from  one  man  to  another  in 
cases  where  there  is  no  bargain  or  sale,  in  this  manner*: 
Know  ye  that  I,  A  B,  have  given  and  granted,  and  do  here- 
by give  and  grant  all  my  goods  and  chattels,  8cc.  to  have 
''  and  to  hold  to  the  said  C  D,  his  executors,  administrators, 
and  assigns,  to  his  and  their  own  proper  use  and  uses  for 
ever.^'  And  in  this  last  case  the  main  thing  to  be  taken 
heed  of  is,  that  there  be  no  fraud  in  the  case  ;  for  if  any 
such  deed  of  gift,  be  made  with  any  intent  and  of  purpose 
to  deceive  and  defeat  creditors  of  their  just  debts  and  duties, 
or  lords  of  their  wardships,  the  law  doth  adjudge  this  deed 
void,  as  to  and  against  such  creditors  and  lords ;  but  as  to 
the  party  that  makes  it,  and  all  others,  it  is  good  enough. 
Shqp.  Pr.  38.     I'ouch.  227. 
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*  By  the  civil  law  a  gfft  qf  goods  is  not  good  without  deliveiy ;  bat  in 
our  law  it  is  otherwise  where  there  is  a  deed.  Per,  Co,  Ch,  Jus,  1  RoL 
Eep.  6\, 
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CHAP.  V. 


OF  A  LEASE  AND  RELEASE. 


A  CONVEYANCE  by  ieau  and  release,  is  where  he  who  is 
to  convey  any  lands  or  tenements,  first  makes  a  lea$e  or  bar- 
gam  and  sak  of  the  premises,  to  the  person  to  whom  they  are 
to  be  conveyed,  for  a  certain  term,  now  nsaally  for  one  whole 
year,  to  the  intent  that  by  virtue  thereof  the  lessor  may  be 
in  the  aetnal  possession  of  the  premises  granted  by  the  lea$e 
or  bargain  and  sak,  and  intended  to  be  released  to  him ;  and 
then  the  lessee  or  bargainee,  by  virtue,  of  the  Statute  of  27 
Hen.  8.  c.  10.  for  transferring  uses  into  possession,  is  enabled 
to  take  a  grant  or  release  of  the  reversion  and  inheritance  of 
the  said  lands,  to  the  use  of  himsdf  and  his  heirs  for  ever : 
and  then  a  release  dated  the  day  next  after  the  date  of  the 
Iea9i^9  reciting,  or  referring  thereto  t  is  accordingly  made ; 
which,  in  this  case,  is  a  conveyance  of  all  the  right  and 
interest  that  one  person  has  in  a  thing,  to  another  who  has 
the  possession  thereof4    1  Wootts  Can.  714. 

If  an  estate  for  a  year  be  granted,  at  common  ]aw^  of 
lands  being  in  the  possession  of  the  grantor,  by  the  words 

DBMISED,    LEASED,    AMD    TO     FARM   LETTEN,  the    IcSSCC 

should  make  an  aduai  entry  into  the  lands  before  the  release 


*  Scep.(^.jt9ra.  f  Scep.94.Mt^. 

.  I  For  a  rdease  can  only  be  made  to  a  perK>n  in  the  possctsioo  or  sei- 
sin of  lands)  and  in  general  acceptation  is  understood  to  be  the  idin- 
qaisbment  of  a  right  or  interest  in  lands,  lo  another  who  has  an  estate 
fa  pouuwm  in  the  same  lands  or  tenements.  S  B/.  Com.  3S4,  999.  ^^- 
Ttn.  33.    Skep.  Touch.  390. 
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be  made  to  him :  and  this  should  always  be  done  when  a 
corporation  convey  by  lease  and  release,  as  a  corporation 
cannot  be  seised  to  an  nse.*    2  Mod.  252.    Watk.  Pr.  206. 

But  in  other  cases,  to  avoid  the  trouble  of  an  actual  entry 
by  the  grantee,  the  usual  practice  now  is,  to  make  a  bargain 
and  sale  by  the  words  baboainbd  and  sold.  2  Mod.  262. 

In  the  first  case  a  rent  should  be  reserved,  though  it  be  a 
nominal  one  only /as  a  pepper-corn,  if  demanded.  In  the 
latter  case  the  reservation  is  not  material,  as  the  nominal 
money-consideration  is  sufficient  to  raise  the  use.  Watk. 
Pr.  207. 

A  lease  and  release  are  but  one  conveyance  and  in  the 
nature  of  one  deed,  and  is  a  mode  of  conveyance  first  in- 
vented by  Seijeant  Moore  soon,  after  the  Statute  of  Uses^  and 
it  is  now  become  the  most  common  conveyance  of  lands, 
and  therefore  not  to  be  shaken ;  though  very  great  lawyers 
(particularly  Nojf)  have  formerly  doubted  its  validity.  2  Bl. 
Com.  339. 

It  amounts,  in  effect,  to  a  feoffment ;  for  as  the  Statute  of 
Uses,  27  Hen.  8.  c.  10.  has  ordained  that  **  where  lands  are 
"  put  in  trust  or  use,  then  the  possesman  and  estate  shall  be 
"  presently  carried  out  of  the  friends  in  trust,  and  settled  and 
"  invested  in  him  that  had  the  uses,  for  such  term  or  time  as 
*'  he  had  the  use ;"  and  thereby  the  place  of  livery  of  seisin 
is  supplied. 

Those  who  framed  the  Statute  of  Uses  evidently  foresaw 
that  it  would  render  livery  unnecessary  to  the  passing  of  a 
freehold;  and  it  was,  therefore,  to  prevent  secret  convey- 
ances, enacted  in  the  same  session  of  parliament  by  Stat. 
27  Hen.  8.  c.  16.t  **  that  an  estate  of  freehold  should  not  pass 
by  bargain  and  sale  only,  unless  it  was  by  indenture  enrolled ;" 
thus  substituting  the  most  efibctual  notoriety  of  eurobnent 
for  the  more  ancient  one  of  livery :  but  as  this  statute  does 
noj;  extend  to  bargains  and  sales  for  years,  this  occasioned 


See  p.  255.  supra.  f  See  p.  254.  supra. 
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the  invention  of  the  conyeyance  by  lease  and  release,  now  so 
uniyereally  in  practice,  as  before  observed.  See  Shqf.  Touch. 
221.223.    Harg.  Co.  LU.  4S.  {a).    2  Bl.  Com.  337. 239. 


THE   OPERATIVE    WORDS    IN    THIS    SPECIES    OF    CONVEY- 
ANCB    BY   LEASE    AND   RELEASE,   ARE 

WITNESSETH  that  for  and  in  consideration,  &c.  he  the 
said  (^anior)  hath  granted,  bargained,  sold,  aliened^  re* 
leased,  and  confirmed,  and  by  these  presents  doth  erant, 
ba^ain,  sell,  alien,  release,  and  confirm  unto  the  said  {pur" 
chaser,)  (in  his  actual  possession,  &c.)  and  to  his  heirs  and 
assigns,  all,  &c  * 


*  See  p.  94. 


312         SHEPPARU'S  PRECEDENT. 


CHAP.  VI- 


OF  A  RELEASE. 


A  DEED  of  release  is  an  instrument  whereby  a  man  doth 
give  ox  discharge  the  right  or  action  which  a  man  hath,  or 
may  have  or  claim  against  another  man,  or  that  which  is 
his.    Skqf.  Pr.  57.    Shep.  Touch.  320. 

In  respect  to  lands  and  tenements,  it  is  the  relinquishment 
of  a  man^s  right  or  interest  therein  to  another,  that  hath  the 
possession  thereof,  or  some  estate  therein.    Ibid. 

And  this,  although  it  may  be  made  by  the  words  give, 
grant,  or  renounce,  yet  it  is  most  commonly  and  properly 
made  by  these  words:  remise,  release,  and  for  ever  quit 
CLAIM.    Shep.  Pr.' 58.    Touch.  320. 

He  that  makes  the  release  is  called  the  releasor,  and  he  to 
whom  it  is  made  the  releasee.    Shep.  Touch.  320. 

It  is  defined  by  some  to  be  an  instrument  whereby  estates, 
rights,  titles,  actions,  and  other  things,  be  sometimes  er- 
tinguished,  sometimes  transferred,  sometimes  abridged,  and 
BometimeB enlarged.^  Ibid. 

For  the  better  understanding  hereof,  it  is  necessary  to 
shew,  1st,  what  things  may  be  released,  and  how. 

I.  Lands,  tenements,  and  hereditaments  themselves  nmy 
be  given  and  transferred  by  release ;  and  all  rights  and  titles 
to  lands  may  be  extinguished,  barred,  or  discharged  by  release; 
and  a  right  to  a  freehold  or  inheritance,  seignory  or  rent,  tn 
presenti  velfuturo,  may  be  released :  I.  To  the  tenant  of  the 
freehold  in  deed  or  in  law.  2.  To  him  in  remainder.  3.  To 
him  in  reversion.     4.  By  a  demandant  to  a  vouchee.     5.  By 


(of    a    R£L£AS£.)  313 

a  donor  to  a  donee^  after  the  donee  hath  diBcoutinued.  Shep, 
Pr.  59.     Shep.  Touch.  321 . 

All  actions  real,  personal,  and  mixt,  may  also  be  dis- 
charged by  release  to  him  that  is  chargeable.    Shq^.  Pr.  59. 

Also  conditions  annexed  to  estates,  powers  of  revocation 
of  nsesy  warranties,  covenants,  tenures,  services,  cents,  com- 
mons, and  other  profits  to  be  taken  ont  of  lands,  may  be 
diickarged,  erttnguisked,  and  determined  by  release  to  the 
tenant  of  the  land.    Shep.  Pr.  59.    Shep.  Touch.  322. 

Also  possibilities  of  land,  if  they  be  near  and  common 
possibilities,  although  they  be  not  grantable  over  to  a 
s^i^omger  *,  yet  they  may  be  released  to  him  that  hath  the 
present  estate  of  the  land.  Shep.  Pr.  59.  Shq^.  Touch.  322. 

All  debts,  legacies,  and  other  duties,  may  be  discharged 
by  release,  before  or  after  they  become  due ;  so  a  rent  or 
annuity  may  be  discharged  before  the  day  of  payment ;  so 
a  debt  due  by  obligation.  ^'Recognizances  may,  by.  apt 
words  in  a  release,  be  discharged  before  they  be  forfeit, 
although  they  be  records ;  so  may  judgments  and  executions 
ako.^  Covenants  and  bonds,  before  they  be  broken,  by  apt 
words  may  be  released  .f     Shep.  Pr.  59.     Shep.  Touch.  323. 

II.  In  every  good  release  in  deed,  howsoever  it  enure, 
these  things  are  requisite : — 1  That  there  be  a  good  releasor 
aod  a  good  releasee. — 2.  That  the  deed  be  well  sealed,  de- 
livered, &c — 3.  There  must  be  apt  words  m  the  deed  to 
make  it.    Shep.  Pr.  59.    Shep.  Toueh.  323. 


*  But  although  they  are  not  grantable  at  law  to  a  stranger,  yet  they  are 
amtfgnahle  id  equity  for  a  valuable  consideration.    See  p.  852. 

t  A  gencnl  release  of  all  claims  amd  dbmahds,  according  to  Lord 
Coke,  is  the  best  release  to  him  to  whom  it  is  made.  He  says,  that  the 
word  DBMAVD8  ts  the  largest  word  in  the  law,  except  claims  ;  and  that 
a  release  of  demands  discharges  all  sorts  of  "  actions,  rights,  and  titles, 
conditions  before  or  after  breach,  executions,  appeals,  rents  of  all  kinds, 
covenants,  recognizances,  statutes,  commons,  and  the  like,  then  existing. 
Lit.  §  508, 509.     Co-  Lii.  291 . 


«» 
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If  it  tend  and  enure  by  way  otenlargenwU  of  estate,  then 
these  things  are  further  required  to  make  the  release  good : 

1.  He  that  doth  make  the  release  must  haye  such  an  estate 
in  himself,  as  out  of  which  such  an  estate  may  be  deriyed 
and  granted  to  the  releasee,  as  is  intaided  by  the  release :  as, 
if  he  have  the  reyersion  in  fee  of  the  lands,  he  may  release 
to  a  tenant  for  yean,  and  thereby  incrmse  the  tenant's  estate 
to  an  estate  for  life  or  in  tail ;  or  he  may  pass  his  whole  fee- 
simple  by  the  release**    Shep.  Pr.  60.    Touch.  324. 

Bnt  care  must  be  taken,  that  the  premises  in  the  lease  be 
at  least  commensurate  with  those  in  the  release,  as  the  release 
is  only  of  the  right  to  or  estate  in  the  premises,  of  which 
the  releasee  b  in  actual  possession,  or  has  an  actual  vested 
estate;  and  consequently  no  more  can  pass.    Watk.  Pr.  184. 

2.  He  to  whom  the  release  is  made  must  haye  some  estate 
in  possession  in  deed  or  in  law,  or  in  reyersion  in  deed,  in  his 
own  or  another's  right,  of  the  lands  whereof  the  release  is 
made,  to  be  as  a  foundation  for  the  release  to  stand  upmi : 
for  a  release,  which  must  enure  to  enlarge  an  estate,  cannot 
work  without  a  possession  joined  with  an  estate ;  for  there 
must  be  some  priyity  of  estate,  between  the  releasor  and 
releasee  at  the  time  of  the  release  made ;  and  therefbre  the 
releasee,  must  be  donee  or  lessee  for  life,  years,  or  tenant  by 
statute-merchant,  staple,  or  elegit;  or  at  least  he  nmst  be 
tenant  at  will,  and  ia  possession.     Shep.  Pr.  60%     Touch.  324. 

In  every  good  release  in  deed,  that  doth  tend  and  enure  to 
give  J  discharge,  or  extinguish  any  right  or  title  of  lands,  it  is 
also  further  requisite,  1.  that  he  that  doth  make  it,  hath,  at 
the  time  of  the  release  made,  some  right  and  title  to  release : 
as,  where  one  doth  deprive  me  of  land,  and  I  rdease  to  him 
all  my  right  in  the  land  ;  this  is  a  good  release.  2.  Such  words 
as  will  make  a  good  release,  in  the  cases  that  enure  by  way 
of  enlargement  of  estate,  will  make  a  good  release  in  these 
cases  of  a  release  of  right :  and  note,  that  this  kind  of  re- 
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lease  is  good  without  any  limitatioii  or  specifying  of  the 
estate :  for  by  a  rekase  of  all  a  marfs  right,  without  saying, 
to  have  and  to  hold  to  him  and  his  heirs,  or  the  like,  he 
that  makes  this  release,  in  these  cases  is  barred  of  his  right 
for  ever ;  for  if  I  be  seised  of  an  estate  in  fee,  for  life  or  in 
tail,  by  wrong,  and  he  that  hath  right,  release  to  me  all  his 
right,  although  it  be  but  for  one  hour,  yet  this  is  a  good 
release  for  ever.     Shep.  Pr.  60.    Touch.  331,  332. 

There  may  be  recitals,  covenants,  warranties,  and  other 
things  inserted,  as  there  be  in  other  deeds,  if  there  be  occa^ 
$ion ;  but  the  deed  is  good  without  any  such  addition.  Shqp. 
Pr.m. 

An  acquittance  diflfers  from  a  release,  which  al- 
ways intends  a  deed  under  seal,  in  this:  namely,  that  an 
acquittance  is  a  discharge  in  writing,  of  a  sum  of  money 
or  other  duty  which  ought  to  be  paid  or  done :  as,  if  one  be 
bound  to  pay  money  on  an  obligation,  or  rent  reserved  upon 
a  lease,  or  the  like,  and  the  party  to  whom  the  money  or 
duty  should  be  paid  or  due,  upon  the  receipt  thereof,  or 
upon  some  other  agreement  between  them,  maketh  a  receipt 
or  writing  under  his^  hand,  witnessing  that  he  is  paid,  or  others 
wise  contented,  and  therefore  doth  acquit  and  discharge  him 
of  the  same  \  this  is  such  a  discharge  and  bar  in  the  law, 
that  he  cannot  demand  and  recover  the  same  again  contrary 
thereunto,  if  the  acquittance  be  shewn.  Shep.  Pr.  60.  Touch. 
348. 


A    RELEASE     FROM    AN    HEIR-AT-LAW    TO    A    DEVISEE     IN 
POSSESSION,    UNDER    A    DEFECTIVE   DEVISE. 

WITNESSETH  that  for  vesting  the  hereditaments  and 


E remises  hereinafter  described  in  the  said  (releasee)  and  his 
eirs,  pursuant  to  the  ^aid  testator'^s  intentions*,  and  for  and 
in  consid^eration  of  the  sum  of  10^.  of  lawful  money  of  Great 
Britain  to  the   said  (releasor,)  in  hand   paid  by  the  said 


*  All  proper  recitals  must  precede  the  testatum  part  of  the  deed. 
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(ftleasee)  at  or  before  the  sealing  and  delivery  of  these  pre* 
sents,  (die  receipt  whereof  is  hereby  acknowledged,)  hk  the 
said  (rekasor)  hath  granted,  bargained,  sold,  released,  and 
confirmed,  and  by  these  presents  doth  grant,  bargain,  sell, 
release,  and  confirm  unto  the  said  {releasee,)  in  his  actual 

Eossession  now  being,  by  virtue  of  the  said  recited  will,  his 
eirs  and  assigns*,  all,  8ic.  and  all  ways,  8ic.  and  the  rever- 
sion and  reversions,  remainder  and  remainders,  of  and  in 
all  and  singular  the  said  premises,  and  all  the  estate,  right, 
title,  interest,  use,  trust,  property,  claim,  and  demand  what- 
soever, both  at  law  and  in  e<]^uity,  of  him  the  said  (releasor,) 
of,  in,  and  to  the  said  premises,  and  every  part  and  parcel 
thereof,  to  have  and  to  hold  the  said  messuage, 
tenement,  yard,  and  premises  hereby  granted,  released,  and 
confirmed,  or  meant,  mentioned  or  intended  so  to  be,  with 
their  and  every  of  their  appurtcaiances,  unto  the  said  (re- 
leasee) and  his  heirs,  to  the  only  proper  use  and  behoof 
of  him  the  said  (releasee,)  his  neirs  and  assigns  for  ever.f 
In  witness,  &c. 


A  release  of  monies   charged  upon  a  freehold 

estate. 

To  all  to  whom  these  presents  shall  come  ( and 

^^,)  administrators  of  all  and  singular  the  goods  and 


chattels,  rights  and  credits  of  A  B  late  of ,  with  the 

will  of  the  said  A  B  annexed  to  the  letters  of  administration 
to  them  granted,  as  hereinafter  mentioned,  send  greeting. 
[iifere  was  recited  (inter  alia)  a  will  whereby  estates  were  devised 
to  trustees,  upon  trust,  to  pay  an  annuity  to  A  Bfor  life:  that 
the  annuitant  died  having  made  a  will  or  testamentary  writing 
which  was  afterwards  proved  in  the  Prerogative  Court,  and 
letters  of  administration  granted  thereon  to  the  releasors:  and 
that  a  mm  of  £]000  was  due  for  the  arrears  of  the  annuity  at 
the  time  of  the  parties*  deceased]  Now  therefore,  and  to 
the  end  and  intent  that  the  said  manors,  messuages,  lands, 
tenements,  and  real  estate  of  the  said  C  D  deceased,  may  be 
freed,  exempted,  exonerated,  and  discharged  of  and  fi^m  the 

said  annuity  or  yearly  sum  of  £ so  charged  thereon, 

for  the  benefit  of  the  said  A  B  and  his  assigns,  as  aforesaid. 


*  This  release  will  not  make  the  releasee's  estate  an  absolute  Jte,  when 
he  takes  onlv  an  estate  for  life  under  the  will,  with  remainder  over  to  the 
heirs  of  his  oody. 

t  This  deed  was  settled  by  the  late  Mr.  Rivet  \  and  in  cases  of  this 
kind  covenants  for  the  title  cannot  be  required. 
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and  all  arrears  thereof;  These  presents  witness,  that 
for  and  in  consideration  of  the  sum  of  jflOOOof  good  and 
lawful  money  of  Great  Britain  to  them  the  said  (releasan) 
in  hand  paid  by  the  said  (releasee,)  at  or  immediately  before 
the  execution  of  these  presents,  in  full  satisfaction  and  dis- 
charge of  all  sum  and  sums  of  money  due  or  owing  to  the 
said  (releasors),  as  administrators  of  the  said  A  B  deceased, 
or  odierwise,  in  respect  of  the  said  annuity  or  yearly  rent- 
charge  of  £ or  the  arrears  thereof,  the  payment  and 

receipt  of  which  said  sum  of  £1000  they  the  said  (releasors) 
do,  and  each  of  them  doth  hereby  acknowledge,  and  of  and 
from  the  same  and  every  part  thereof  do  and  doth  acquit, 
release,  and  discharge  the  said  (releasee,)  his  heirs,  execu- 
tors, and  administrators  for  ever  by  these  presents;  they 
the  said  (releasors)  have,  and  each  of  them  hath  remised, 
released,  acquitted,  exonerated,  and  for  ever  discharged, 
AND  by  these  presents  00,  and  each  of  them  doth  fully 
and  absolutely  remise,  release,  acquit,  exonerate,  and  for  ever 
dischai^e  all  and  every  the  said  manors,  messuages,  lands, 
tenements,  hereditaments,  real  estate  and  premises,  late  of 
the  said  C  D  deceased,  or  which  were  or  was  given  or  de- 
vised in  and  by  the  said  recited  will  of  the  said  C  D  de- 
ceased, and  thereby  charged  and  made  chargeable  with  the 

said  annuity  or  annual  sum  of  £ to  the  said  A  B  for 

his  life,  as  aforesaid,  and  every  part  thereof,  and  also  the 
said  (releasee,)  his  heirs,  executors  and  administrators,  and 
every  of  them  for  ever,  off  and  from  the  said  annuity  or  rent- 
charge  o{£r-- and  all  arrears  due  or  payable  in  respect 

thereof,  and  also  of  and  from  all  claims  and  demands  what- 
soever, which  they  the  said  (releasors,)  or  either  of  them,  now 
have,  or  which  they  or  either  of  them,  or  their  or  either  of 
their  executors  or  administrators  at  any  time  hereafter  can 
or  majr  have  claim,  challenge,  or  demand  of,  in,  to,  or  out  of 
the  said  hereditaments  and  premises,  or  any  part  or  parcel 
thereof,  under  or  by  virtue  of  the  said  recited  wills  of  the 
said  A  B  and  C  D  deceased,  or  against  the  said  (releasee,) 
his  heirs,  executors,  or  administrators,  or  any  of  them,  in 

respect  of  the  said  annuity  or  rent-charge  of  £ or  the 

arrears  thereof,  or  any  part  thereof.*     In  witness,  &c. 

release  of   an  annuity  charged  on  lands  by 

deed. 


Now  this  indenture  WITNESSETH  that  in  con- 
sideration. Sec    HE  the   said   (annuitant)    hath   remised, 

*  The  above  form  was  settled  by  the  late  Mr.  Holliday. 
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released,  acquitted,  and  for  ever  exonerated  and  discharged, 
AND  by  these  presents  doth  remise,  release,  acquit,  and  for 
ever  exonerate  and  discharge,  as  well  the  said  (releasee,) 
his  heirs,  executors,  and  administrators,  as  also  all  and 
singular  the  messuages,  lands,  tenements,  and  hereditaments 
hereinbefore  described,  and  so  charged  and  chargeable  with 
the  payment  of  the  said  annuity,  yearly  rent-charge,  or 

annual  sum  of  £ off  and  from  the  payment  thereof, 

and  of  every  part  thereof,  and  off  and  from  all  powers  and 
remedies  whatsoever  for  compelling  or  enforcing  the  pay- 
ment thereof,  and  off  and  from  aU  actions  and  suits,  and 
cause  and  causes  of  actions  and  suits,  bonds,  warrants  of 
attorney,  judgments^  executions,  claims,  and  demands  what- 
soever for  or  on  account  or  by  reason  of  the  said  annuity, 
yearly  rent-charge,  or  annual  sum,  or  of  any  deed,  instru- 
ment, or  security  made,  executed,  entered  into,  or  given  for 
or  in  respect  of  the  same.    In  witness,  &c. 

A    RELEASE    OF    DOWER. 

This  indenture  made,  &c.  between  {the  releasor)  of 
widow  and  relict  of  A  B  late  of ,  deceased. 


of  the  one  part,  and  (the  releasee)  of of  the  other  part 

[Here  recite  the  descent,  conveyance,  or  will,  by  which  the  re- 
leasee is  entitled  to  the  land  in  possession,^  And  whekeas 
the  said  (widow)  hath  or  claimeth  to  have  a  right  or  title  of 
or  to  dower,  in  and  out  of  the  said  manor,  una  all  and  sin- 
gular other  the  premises  so  granted  and  released  [or  de- 
scended  or  devised\  unto  the  said  (releasee,)  as  aforesaid ;  but 

in  consideratidn  of  the  sum  of  £ to  be  therefore  paid 

.  to  her  by  the  said  (releasee,)  she  hath  consented  and  agreed 
to  release  all  her  right  and  title,  claim,  and  demand  of  dower, 
in  and  out  of  the  said  manor,  messuages,  lands,  tenements, 
hereditaments,  and  premises.  Now  this  indenture 
WITNESSETH  that  for  and  in  consideration  of  the  sum  of 
£.. — . —  of  lawful  money  of  Great  Britain  to  the  said 
(widow)  in  hand  well  and.  truly  paid  by  the  said  (releasee,) 
at  or  immediately  before  the  sealing  and  delivery  of  these 

{^resents,  the  receipt  whereof,  and  tnat  the  said  sum  is  in 
uU  satisfaction  of  and  for  all  and  all  manner  of  dower, 
right,  and  title  of  or  to  dower  whatsoever,  which  she 
the  said  (widow)  hath  or  may,  should  or  of  right  ought  to 
have  or  claim  of,  in,  to,  or  out  of  the  said  manor,  messuages, 
lands,  tenements,  or  hereditaments,  she  the  said  (widow) 
doth  hereby  admit  and  acknowledge,  and  of  and  from  the 
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same  and  ever^  part  thereof  doth  acquit,  release,  exonerate, 
and  for  ever  wscharge  the  said  (reletueey)  as  well  by  these 
presoits  as  by  the  receipt  or  acquittance  for  the  same  sum 
hereupon  indorsed  or  intended  to  be  indorsed,  she  the  siud 
{widow)  HATH  remised,  released,  and  for  ever  quit-claimed, 
AND  by  these  presents  both  freely,  clearly,  and  absolutely 
remise,  release,  and  for  ever  quit  claim  unto  the  said  (ne- 
faner,)  his  heirs  and  assigns,  all  and  all  manner  of  dower, 
n^ikt  and  title  of  or  to  dower  whatsoever,  wherein  she  the 
said  (Widow)  now  hath,  may,  might,  should,  or  of  right 
ought  to  have,  claim,  challenge,  or  demand,  of,  in,  to,  or 

out  of  the  said  manor  of ,  or  of,  in,  to,  or  out  of  the 

said  messuages,  lands,  tenements,  and  hereditaments,  or  any 
of  them  so  granted  and  released,  or  mentioned  to  be  granteo 
and  released,  unto  the  said  {rekasee)  by  the  said  hereinbefore 
m  part  recited  indentures  of  lease  and  release,  [or  as  the 
case  may  be,]  and  all  and  all  manner  of  action  and  ac- 
ticnis,  suit  and  suits,  writ  and  writs  of  dower  and  right 
whatsoever,  touching  or  in  any  wise  concerning  the  same ; 
AMD  the  said  {widow ^  for  herself,  her  heirs,  executors, 
and  administrators,  and  for  every  of  them,  doth  covenant, 
promise,  and  grant,  to  and  with  the  said  (releasor f)  his  heirs 
and  asngns,  by  these  presents,  that  she  the  said  (widow,) 
or  any  other  person  or  persons  whatsoever,  for  her  or  in  her 
name,  any  manner  of  action,  suit,  or  writ  of  dower,  or  any 
manner  of  right  or  title  of  or  to  dower,  in  or  out  of  the  said 

manor  of ,  and  the  said  messuages,  lands,  tenements, 

and  hereditaments,  or  any  part  or  parcel  thereof,  shall  not 
nor  win  at  any  time  bring,  prosecute,  sue  forth,  have  claim, 
challenge,  or  demand  against  the  said  (rekame,)  his  heirs  or 
assigns ;  but  that  the  said  (rdeasee,)  his  heirs  and  assigns, 
shaU  and  may  henceforth  and  for  ever  hereafter  peaceably 
and  quietly  have,  hold,  possess,  and  enjoy  the  said  manor, 
messuages,  lands,  tenements,  hereditaments,  and  premises 
so  granted  and  released  to  him,  as  aforesaid,  [or  as  the  case 
9unf  Af,]  without  any  lawful  let,  suit,  trouble,  molestation, 
eviction,  interruption,  or  disturbance  of  or  by  the  said 
(amitNP,)  her  executors  or  administrators,  or  of  or  by  any 
odier  person  or  persons  whomsoever  lawfully  claiming  or  to 
daim  by,  from,  through,  or  under  him,  them,  or  any  ofthem. 
In  witkbss,  iScc. 
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A  RELEASE  AND  EXTINGUISHMENT  OF  RIGHT  FROM 
EXECUTORS  TO  A  DEVISEE  OF  LEASEHOLD  PRE- 
MISES. 

WITNESSETH  that,  as  well  for  the  extinguishing  of 


all  right  and  interest  which  they  the  said  {execuian,)  or  either 
of  them,  have  or  hath  in  or  to  the  several  leasehold  estates 
and  premises  aforesaid,  or  any  part  thereof  respectively, 
under  or  by  virtue  of  the  said  last  will  and  testament  of  the 
said  A  B,  or  otherwise  howsoever,  and  for  enlarging  and 
cotffirming  to  the  said  {releasee)  the  absolute  estate  and  in- 
terest therein,  pursuant  to  the  true  intent  and  meaning  of 
the  said  will;  as  also  for  and  in  consideration  of  the  sum  of 
65.  a  piece  of  good  and  lawful  money  of  Great  Britain,  to  the 
said  {executor^  in  hand  well  and  truly  paid  by  the  said  (re- 
feo^ee,)  the  receipt  whereof  is  hereby  acknowledged ;  they 
the  said  (executors)  have,  and  each  of  them  hath  remised, 
released,  and  for  ever  quit-claimed  and  confirmed,  and  by 
these  presents  do,  ai^d  each  of  them  doth  remise,  release, 
and  for  ever  quit  claim,  and  confirm  unto  the  said  (releasee^ 
his  executors,  administrators,  and  assigns,  all  the  estate, 
right,  title,  interest,  use,  trust,  property,  term  and  terms  for 
years,  possession,  benefit,  claim,  and  demand  whatsoever, 
Doth  at  law  and  in  equity,  of  them  the  said  (executors,)  and 
each  of  them,  or  which  they  or  either  of  them,  their  execu- 
tors or  administrators,  can  or  may  have  claim,  challenge,  or 
demand  of,  in,  to,  from,  or  out  of  the  ssdd  several  pieces  or 
parcels  of  ^ound  comprised  in  the  said  several  hereinbefore 
m  part  recited  indentures  of  lease,  and  therein  mentioned  to 
be  thereby  demised  in  manner  aforesaid ;  and  all  edifices  and 
buildings  of  every  nature  and  kind  whatsoever  erected  and 
built  thereupon,  or  upon  any  part  thereof,  with  their  and 
every  of  their  appurtenances ;  and  the  said  (executors,)  for 
themselves  severally,  and  for  their  several  heirs,  executors, 
and  administrators,  and  not  jointly  or  the  one  for  the  other, 
or  for  the  acts  of  the  other,  but  for  their  own  respective 
acts  only,  do  and  each  of  them  doth  covenant,  promise, 
declare,  and  agree  to  and  with  the  said  (releasee,)  his  execu- 
tors, administrators,  and  assigns,  by  these  presents,  that 
they  the  said  (executors)  have  not,  nor  hath  either  of  them  at 
any  time  heretofore  made,  done,  committed,  or  executed  any 
act,  deed,  matter,  or  thing  ^iirhatsoever,  whereby  or  by  rea- 
son or'means  whereof  the  said  several  leasehold  estates  and 
premises,  or  any  of  them,  or  any  part  or  parcel  thereof  re- 
spectively, are,  is,  or  can  or  shall  pr  may  be  impeached. 


(of  a  release.)  321 

charged  or  incumbered  in  tide^  charge,  estate,  or  otherwise 
howsoeyet.*    Ik  witness^  &c. 

A    RELEASE    OF    LEGACIES. 

To  ALL  TO  WHOM  these  presents  shall  come  (^A^/ega^ee^) 
send  greeting:  whebeas,  [Here  recite  the  will,  the  death  of 
the  testator^  and  the  probate.l  Now  know  ye  that  the  said 
{fegateesj  Ao,  and  each  of  them  doth  by  these  presents  respec- 
tively acknowledge^  declare,  and  testify,  that  on  the  day  of 
the  date  hereof,  &ey  have  severally  had  and  received  of  and 

from  the  said  {executors)  the  sum  of  £ each  of  lawful 

money  of  Great  Britain,  in  full  payment,  satisfaction,  and 

discharge  of  the  said  legacy  or  sum  of  £ so  given 

and  bequeathed  to  the  said  (tegatees)  distributively,  as  afore 

said ;  and  of  and  from  the  said  legacy  or  sum  of  £ 

and  every  part  thereof,  and  all  claims  and  demands  touching 
the  same,  ao,  and  each  of  them  doth  severally  acquit,  release, 
and  discharge  the  said  (executors,)  their  executors  and  ad- 
ministrators, and  every  of  them,  smd  the  estate  and  effects  of 
the  said  (testator)  for  ever,  by  these  presents.  In  witness 
whereof  we  the  said  (legatees)  have  hereunto  set  our  hands 
and  seals  this day  of in  the  year  of  our  Lord 


a  hblbasb  fbom   the  freedom  of  a  cobporation, 
and     all    offices     and     charges     in     respect 

THERBOF.f 

To  all  to  whom  these  presents  shall  come,  the  master, 

wardens,  and  society  of  the  art  and  mystery  of of 

the  city  of  London,  send  greeting.  Know  ye  that  we  for 
divers  good  causes  and  considerations,  us  hereunto  espe- 
cially moving,  have  acquitted,  released,  and  discharged, 
AND  by  these  presents  for  us  and  our  successors  do  acquit, 
release,  and  discharge  (A  B  the  party  acquiring  to  be  dis- 

fraiwhisedt)  citizen  and of  London,  of  and  from  his 

freedom  in  the  said  society  or  company,  and  of  and  from  all 
offices,  duties,  charges,  payments,  and  things  whatsoever 
relating  thereto,  or  whereto  he  now  stands  engaged  by  virtue 
of  any  existing  bye-laws,  ordinances,  or  other  matter  or  thing 


*  The  above  form  was  settled  by  the  ]ate  Mr.  DuAVS. 
t  Settled  by  the  late  Mr:  Booth. 
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whatsoever,  and  so  and  in  such  manner  that  of  and  from  the 
same  he  shall  and  may  at  all  times  hereafter  be  fully  and 
absolutely  discharged  by  these  presents.  In  witness 
whereof  we  have  hereunto  caused  our  public  seal  to  be  set 

this day  of in  the year  of  the  reign 

of  our  sovereign  lord toow  king  of  the  United  King- 
dom of  Great  Britain  and  Ireland. 

Examined  and  allowed.    R.  R.,  Clerk. 


A  RELEASE  OF  ARTICLES  OF  AGREEMENT  BETWEEN 
THE  PROPRIETORS  OF  A  70IMT-ST0CK  COMPANY, 
AND  THE  SUBSTITUTION  OF  OTHER  ARTICLES  OF 
AGREEMENT    IN    LIEU    THEREOF. 

To  ALL  TO'  WHOM  these  presents  shall  come,  the  master, 

wardens,  and  society  of  the  art  and  mystery  of of 

city  of  London  and of members  of  the  said 

society  and  ^o  all  other  pereons  being  liverymen  of  the  said 
society,  who  shall  be  admitted  to  seal  and  subscribe  these  pre- 
sents,* SEND  GREETING  :  WHEREAS,  [Here  weic  recited 
the  articles  of  agreement  by  which  the  joint-stock  waa  esta- 
blished.]     Now  THEREFORE    THESE   PRESENTS   WITNESS 

that  the  said  master,  wardens,  and  society,  and  the  several 
persons  members  of  the  said  society  who  now  have  or  at 
any  time  hereafter  shall  hereunto  set  their  hands  and  seals, 
HAVE  and  each  and  every  of  them  hath  severally  and  re- 
ciprocally released/acquitted,  and  discharged,  and  by  these 
presents  do  and  each  and  every  of  them  doth  severally  and 
reciprocally  release^  acquit,  and  for  ever  discharge  the  others 
and  other  of  them  of  and  from  the  said  liereinbefofe-recited 
clauses  or  articles  intitled  the  2d,  6th,  and  8th  clauses  or 
items  contained  in  the  said  in  part  recited  articles  of  agree- 
ment, and  of  and  from  all  matters  and  things  in  the  said 
2d,  6th,  and  8th  clauses,  of  ia  any  of  them  expressed  or 
contained ;  any  ^l)lBg  in  the  said  hereinbefore  in  part  recited 
articles  of  agreement  contained  to  the  contrary  thereof  in 
any  wise  notwithstanding.  And  these  presents  fur- 
ther witness  that  the  said  master,  wardens,  and  society, 
and  the  several  persons  members* of  the  said  society  who 
have  subscribed,  sealed,  and  delivered  these  presents,  or 
shall  at  any  time  hereafter  subscribe,  seal,  and  deliver  these 
presents,  do  and  each  and  every  of  them^oTH  hereby 
reciprocally  covenant,  declare,  consent,  and  agree  to  and 


*  Settled  by  the  late  Mr.  Holliday. 


\ 
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with  each  other,  they  the  said  master,  wardens,  and  society, 
and  the  several  other  persons  aforesaid,  shall  and  \yill  from 
time  to  time  and  at  all  times  hereafter  allow,  obsenre,  per- 
form, fulfil,  and  keep  all  and  every,  the  articles,  covenants, 
clauses,  provisoes,  and  agreements  comprized  in  the  said 
hereinbefore  in  part  recited  articles  of  agreement  so  bearing 

date  the  said day  of ,  as  aforesaid,  other  than 

and  except  the  said  2d,  6th,  and  8th  clauses,  which  are  so 
hereby  released  and  discharged,  as  aforesaid.  And  also 
shall  and  will  allow,  observe,  perform,  fulfil,  and  keep  all  and 
every  4:he  articles,  clauses,  and  agreements  hereinafter  par- 
ticuiarty  mentioned ;  that  is  to  say.  [Here  were  inserted  the 
new  clauses,']  Ik  witness  whereof  the  said  master,  wardens, 
and  society  have  hereunto  set  and  affixed  their  common  seal, 

and  the  other  parties  hereto  their  hands  and  seals  this 

<Jay  of  — = in  (he  year  of  our  Lord . 


RBX^ASC   OF    COVENANTS    TO    A    SURETY,    FOR     FURTHER 

ASSURANCE. 

— ** WITNESSETH  that  in  consideration  of  the  pro- 
mises, HE  the  said  ^releasor,)  for  himself,  his  heirs  and 
assigns,  hath  remised,  released,  and  for  ever  quit  claimed, 
AND  by  these  presents  doth  remise,  release,  and  for  ever 
quit  claim  unto  the  said  (releasee,)  his  heirs,  execnt^vs,  and  ad- 
ministrators, all  and  every  the  covenants,  provisoes,  clauses, 
and  agreements  in  the  said  hereinbefore  in  part  recited 
,  contained  for  the  further  assurance  and  confirma- 
tion of  the  said  messuages,  lands,  tenements,  hereditaments, 
and  premises  to  the  said  {releasor)  and  his  heirs,  upon  the  said 
{vendor)  attaining  his  age  of  twenty-one  years,  (or  otherwise, 
as  tlie  case  may,  be,)  and  all  benefit  and  advantage  whatsoever 
of  the  said  covenants,  provisoes,  clauses,  and  agreements^ 
and  of  each  and  every  of  them  respectively,  and  all  and 
all  nianner  of  actions,  suits,  process  and  proceedings,  claims 
and  demands  whatsoever,  both  at  law  and  in  equity,  which  . 
he  the  said  (releasor,)  his  heirs  and  assigns,  or  any  or  either 
of  them,  shall,  can,  or  may;  or  if  these  presents  had  not  been 
made,  might  or  could  have  or  claim,  or  have  had,  claimed, 
demanded  or  been  entitled  to,  from,  or  against  him  the  said  ^ 
{releasee^  his  heirs,  executors,  or  administrators,  for  or  by 
reason  or  in  respect  of  the  said  covenants,  provisoes,  claui$es, 
and  agreements,  or  any  of  them.     In 'witness,  &c. 

Y  2 
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And  the  said  {parties,)  each  of  them  separately  and  apart 
for  himself,  his  heirs,  executors,  and  administrators,  doth 
hereby  remise,  release,  and  for  ever  quit  claim  unto  and 
discharge  the  other  of  them,  his  heirs,  executors,  and  ad- 
ministrators respectively,  of  and  from  all  and  all  manner 
of  actions,  cause  and  causes  of  actions,  suits,  controversies, 
accounts,  reckonings,  debts,  sums  of  money,  claims,  and 
demands  whatsoever,  both  at  law  and  in  equity,  which  either 
of  them,  his  heirs,  executors,  or  administrators  respectively^ 
now  hadi  or  shall  or  may ;  or  without  these  presents  might 
at  any  time  hereafter  have,  claim,  and  demand,  or  otherwise 
be  entitled  to,  from  or  against  the  other  of  them,  his  heirs, 
executors,  or  administrators,  for  or  by  reason  or  in  conse- 
quence of  the  said  copartnership  so  hereby  dissol^i^jpd ;  or 
any  clause,  covenant,  agreement,  matter  or  tmng  whatsoever 
in  the  said  in  part  recited  indenture  contained,  touching  or 
in  any  wise  relating  to  the  same. 
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CHAP.  VII. 


OF  A  CONFIRMATION. 


A  DEED  OF  coNFiBMATioN  is  an  instrument,  whereby 
one  .man  doth  convey  an  estate  or  right  that  he  hath  in  or 
unto  lands  or  tenements,  to  another  that  hath  the  possessibn 
thereof,  or  some  estate  therein,  whereby  a  voidable  estate  is 
made  sure  and  unvoidable,  or  whereby  a  particular  estate  is 
increased  or  enlarged.    Shep.  Pr.  65.     Touch.  311. 

This  deed  of  confirmation  is  of  a  nature  nearly  allied  to  a 
release^  but  differs  essentially  therefrom,  as  it  only  validates 
and  establishes  that  estate  or  interest  which  the  tenant  al- 
ready has;  whereas  a  release  is  the  relinquishment  of  a 
right  which  the  tenant  had  not  before ;  and  so  far  as  the 
piuiicular  estate  is  increased  it  is  not  a  confirmation,  it  is  not 
the  strengthenif^  of  the  tenant's  estate,  but  the  giving  him  a 
greater  one.  2  BL  Com.  325.  Shep.  Pr.  56.  Touch.  31 1. 
Watk.  Pr.  186. 

The  operative  words  are  ratified  and  confibmed; 
though,  from  safety,  it  is  usual  and  prudent  to  insert  the 
words  GIVEN  AND  GRANTED  also.     Watk.  Pr.  188. 

And  he  that  makes  the  confirmation  is  sometimes  called 
the  cmfirmm,  and  he  to  whom  it  is  made  the  cot^rmee. 
Touch,  ^n. 

This  deed  or  instrument  of  confirmation  is  also  distin- 
guished by  its  effects ;  for  sometimes  it  doth  tend  and  serve 
to  confirm  and  make  good  a  wrongful  and  defeasible  estate, 
or  to  make  a  conditional  estate  absolute,  and  thus  extin- 
guish rights  and  titles  of  entry.     Sltep.  Pr.  56.     Touch.  312. 


326  SHEPPAUb'S    PRECEDENT. 

Sometimes  it  doth  tend  and  serve  to  increase  and  enlarge  a 
rightful  estate,  and  so  to  pass  an  interest.  Shep.  Pr.  56. 
Touch.  312. 

And  sometimes  it  doth  tend  and  serve  to  diminish  and 
abridge  the  services,  whereby  the  tenant  doth  hold.     Ibid. 

But  it  will  not  make  an  estate  good  that  is  void*,  nor  add 
to  or  take  from  an  estate  a  descendible  quality,  nor  make  a 
man  capable  of  it  who  is  incapable  of  himself.     Ibid. 

In  every  good  confirmation  tending  to  confirm  an  estate, 
or  alter  the  quality  of  it,  these  things  must  concur:  1. 
Tliere  must  be  a  good  cor^rmor  zAA  a  good  confirlMe  "f ,  and 
an  estate  to  be '  confirmed,  as  in  other  grants ;  and  die 
deed  must  be  signed,  sealed,  and  deKvefed.  -2.  There  must 
be  a  precedent,  rightful,  wrongful,  6r  dubioud,  instate,  in  him 
to  whom  the  cdnfirination  is  blade,  in  his  bwn  or  another's 
right ;  or  at  least  he  must  have  the  possession  of  the  thing 
whereof  the  confirmation  is  to  be  made,  that  may  b6  as  a 
foundation  for  the  confirmation  to  work  upon.  3.  The  con- 
firmor  must  have  such  an  estate  and  property  in  the  thing 
whereof  the  confirmation  is  made,  that  he  may  be  hereby 
enabled  to  confirm  the  estate  to  the  confirmee;  and,  there- 
fore, if  the  heir  of  the  disfieidee  Confirm  to  tht  disseisor 
during  the  life  of  the  disseisee,  this  is  no  gotid  confirmation 
to  perfect  the  diisseisor^s  estate  ;  although  the  disi^iftilsor  die, 
and  the  right  of  the  land  descend  to  his  heir  aifterwards ;  for 
the  heir  off  the  disseisee  has  not  any  estate  or  interest,  he 
has  only  a  possibility,  k  hbpe,  or  cbatice  bf  isuccession. 
4.  The  precedent  estate  must  <iOirtini!le  until  the  confir- 
'  mation  come ;  as  in  all  cases  of  voidable  estates,  the  con- 
firmation must  be  before  the  estates  be  made  void  by  entry, 
or  the  like ;  or  otherwise  the  confirmation  will  be  void  : 
and,  therefore,  if  lessee  for  life  or  years  surrender,  or  the 
disseisee  enter  upon  the  disseisor ;  and  after  the  lessor  or 
the  disseisee  confirm  the  estate  of  the  lessee  or  dissefsor. 


An  estate  actually  void,  not  being  capable  of  confirmation. 
t  Persons  capable  of  granting,  and  accepting  of  a  grant. 
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this  confirmaiion  comes  too  late.  5.  The  estate^precedeut, 
and  that  i?vhich  is  to  be  confirmed,  must  be  lawful,  and  not 
prohibited  by  any  act  of  parliament  6.  There  must  be  apt 
words  of  confirmation  in  the  deed  or  instrument:  and  al- 
though the  words  ratify  and  confirm  be  the  most  significant 
and  proper,  yet  such  as  are  made  by  other  general  words,  as 
give,  grant*,  or  demise,  may  make  a  good  confirmation. 
SkqK  Pr.  66,  67.     Touch.  313,  314. 

In  a  confirmation  for  the  increase  of  an  estate  there  must 
be  a  privity  of  estate  between  the  confirmor  and  the  con* 
firmee ;  and  ^en  it  may  enlarge  the  estate  of  him  to  whom 
it  is  made :  as  from  an  estate  at  will  to  an  estate  for  years,  or 
to  a  greater  estate ;  from  an  estate  for  years  to  an  estate  for 
life,  or-  to  a  greater  estate ;  from  an  estate  for  life  to  an 
estate  in  tail  or  in  fee  i  and  from  an  estate-tail  to  an  estate 
in  fee :  and  these  confirmations  are  good.  But  in  all  these 
cases  care  must  be  had,  in  the  penning,  of  the  deed  that  the 
estate  be  limited,  to  hold  to  him  and  his  heirs ;  or  to  him  and 
the  heirs  of  his  boify ;  or  to  him  for  term  of  life  or  years,  as 
the  agreement  is.     Shep.  Pr.  67.     Touch  316. 

In  a  confirmation  diminishing,  as  to  hold  at  less  rent  or 
services,  there  is  also  required  all  things  ^o  make  it  good 
that  are  required  in  the  confirmation  to  increase  an  estate. 
Shep.  Pr.  67. 

It  is  not  amiss  in  these  deeds  to  make  a  recital  of  the 
estate  to  be  confirmed,  and  to  add  and  insert  a  warranty, 
and  covenants  for  peaceable  enjoyment.  Sec:  but  the  deed 
is  good  without  warranty  or  any  such  covenants.  Shep. 
Pr.  67. 

FOBM    OF   A    DEED    OF    CONFIBMATION    BY    AN    UEIR-AT- 
LAW    OF    ESTATES   DEVISED   TO    A    STBANQEB. 

This  indenture  made,  &c.  between  (cotifirmor)  of 
Sic.  the  eldest  son  and  heir-at-law  of  A  B  late  of ,  8cc. 


*  The  words  give  and  grant  are  as  strong  as  the  word  confirm ;  for  ihey 
amount  to  a  grant  of  the  right  to  the  person  in  possession ;  and  if  he  has 
any  right,  I  can  never  after  impeach  his  estate     GiBf.  Ten,  79. 
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deceased  of  the  one  part,  and  {cor^rmee)  of  — ,  &c.  a  de- 
visee named  in  the  last  will  and  testament  of  the  said  A  B^  now 
deceased  of  the  otherpart.  Whereas  the  said  AB,  by  his  last 
will  and  testament  in  writing,  bearing  date,  8cc.,  gave  and  de- 
vised, or  mentioned  and  intended  to  give  and  devise  the  mes- 
suages, Sec,  hereinafter  described  unto  the  said  (cor^rmee,) 
hifneirs  aitd  assigns.  And  Whereas  the  said  A  B  departed 

this  life,  on  or  about  the day  of ,  &c.,  and 

soon  after  his  decease  the  said  will  was  proved  in  the  Pre- 
rogieitive  Court  of  the  Archbishop  of  *  Canterbury  by  the 
executors  therein  named.  And  whereas  doubts  have 
been  entertained  with  respect  to  the  validity  of  the  said  in 
part  recited  devise,  under  the  Statute  of  Frauds  and  Per- 
juries ;  but  the  said  {confirmor,^  being  satisfied  that  the 
said  A  B  was  at  the  time  of  making  and  publishing  his  said 
wi^l  of  sound  and  disposing  mind,  and  that  the  same  was 
signed  and  published  by  him  as  his  last  will  and  testament, 
is  desirous  of  confirming  the  said  devise,  or  otherwise  con- 
veying and  assuring  the  said  lands  and  hereditaments  unto 
and  to  the  use  of  the  ssdd  {cof^rmee)  and  his  heirs,  according 
to  the  true  intent  and  meaning  of  the  said  will.  Now 
this  indenture  WITNESSETH,  that  for  the  end,  intent, 
and  purpose  aforesaid,  and  in  consideration  of  the  sum  of 
65.  or  lawful  money  &c.  to  the  said  {ctmfirmoryin  hand  paid  by 
the  said  (confirmee,)  upon  the  sealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledge.  He 
the  said  {confirmor)  hath  granted,  released,  ratified,  and 
"confirmed,  and  by  these  presents  doth,  for  himself  and  his 
heirs,  grant,  release,  ratify,  and  confirm  unto  the  said  {pon- 
Jirmee)  (in  his  actual  possession  now  being,  under  and  by 
virtue  of  the  said  devise,)  and  his  heirs,  all.  Sec.  together 
with  all  houses,  &c.  and  the  remainder  and  remainders, 
reversion  and  reversions  of  and  in  the  said  hereditaments 
and  premises,  and  every  of  them  respectively,  and  the  rents, 
issues,  profits,  and  proceeds  henceforth  to  arise  or  become 
payable  for  or  in  respect  of  the  same,  or  of  any  part  thereof, 
and  all  the  estate,  &c.,  both  at  law  and  in  equity*  of  him  the 
said  {confirmor,)  in,  to,  out  of,  or  respecting  the  said  here- 
ditaments  and  premii^es,  or  any  of  them;  together  with  all 
deeds,  muniments,  evidences,  and  writings  whatsoever,  which 
in  any  wise  relate  to  the  same  premises,  or  any  part  thereof, 
either  alone  or  together,  with  other  hereditaments  or  pro- 
perty of  inferior  vdue,  which  now  are,  or  hereafter  shall  or 
may  be  in  the  possession  or  lawful  power  of  the  said  {con- 
Jirmor,^  his  heirs  or  assigns,  or  any  other  person  or  persons 
from  whom  he  or  they  can  or  may  procure  the  same  without 
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action  or  suit  at  law  or  in  equity;  and  true  and  attested 
or  other  copies,  when,  and  as  often  as,  and  within  a  rea- 
sonable time  after  the  said  (coit/£n7iee,)  his  heirs,  or  assigns 
shall  require  the  same  (duly  stamped)  of  the  several  deeds, 
muniments,  and  writings,  set  forth  and  mentioned  in  the 
schedule  hereunder  written,  or  hereunto  annexed,  and  of  all 
other  deeds,  counterparts,  muniments,  writings,  and  evi- 
dences, if  any,  (not  being  of  record,)  which  he  or  they  can  or 
may  obtain  or  procure  without  action  or  suit,  as  aroresaid, 
ana  which  in  any  wise  relate  to  the  same  hereditaments  and 
premises,  or  any  of  them,  jointly  with  other  hereditaments 
or  property  of  equal  or  greater  value:  such  copies  when 
first  required  to  be  made  out  and  delivered  at  the  expense  of 
the  said  {cor^rmor^  his  heirs,  executors,  and  administrators; 
but  all  future  copies  to  be  made  out  at  the  expense  of  the  said 
{confirmee^)  his  heirs  or  assigns:  to  have  anp  to  hold 
the  said  messuages,  &c.  hereinbefore  described,  and  hereby 
granted,  teleased,  ratified,  and  confirmed,  or  mentioned  or 
intended  so  to  be,  with  their  and  every  of  their  rights,  mem- 
berSy  appendages,  and  appurtenances,  unto  and  to  the  use 
Axn  BEHOOF  of  the  said  (cof^rmee,)  his  heirs  and  assigns  for 
ever.    And  the  said  {cof^rmar,)  for  himself,  his  heirs,  execu- 
tors, and  administrators,  doth  hereby  covenant,  promise, 
and  agree  to  and  with  the  said  [confirmee^  his  heirs  and 
assigns,  in  manner  following :  (that  is  to  say,)  that  he  the 
said  (cai^rmor)  hath  not  at  any  time  or  times  heretofore 
made,  done,  executed,  committed,  or  knoi^ingly  suffered, 
nor  been  party  or  privy  to  any  act,  deed,  matter,  or  thing 
whatsoever,  whereby  or  by  means  whereof  the  said  mes- 
suages, &c.,  hereby  granted,  released,  ratified,  and  con- 
firmed, or  mentioned  or  intended  so  to  be,  or  any  part  or 
parts  thereof,  or  any  estate  or  interest  therein,  are,  is,  can, 
or  shall  or  may  be  in  any  wise  impeached,  charged,  incum- 
bered, or  otherwise  prejudicially  affected  in  title,  estate,  or 
otherwise  howsoever.     And  further,  that  for  and  notwith- 
standing any  act,  deed,  matter,  or  thing  made,  done,  com- 
mitted, or  knowingly  suffered  by  him  the  said  (confirmor,)  or 
by  or  with  his  consent  or  privity,  He  the  said  {cor^irmee,) 
his  heirs  or  assigns,  shall  and  may  from  time  to  time,  and  at 
all  times  hereafter,  peaceably  and  quietly  have,  hold,  use, 
occupy,  possess,  and  enjoy  the  said  messuages,  &c.,  with 
their  and  every  of  their  appurtenances,  without  any  suit, 
trouble,  hindrance,  molestation,  disturbance;  claim,  or  de- 
mand whatsoever,  of  or  by  the  said  (confirmor,)  his  heirs  or 
assigns,  or  any  other  person  or  persons  whomsoever,  now  or 
hereafter  lawfully,  rightfully,  or  equitably  claiming,  or  hav- 
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ing  title  to  claim  any  estate,  right,  title,  or  interest  in,  to, 
out  of,  or  respecting  the  same  hereditaments  and  premises, 
or  any  part  thereof,  by,  from,  through,  under,  or  in  trust 
for  him,  them,  or  any  or  either  of  them.     In  witness,  &c. 

A  DEED  OF  confirmation  BY  AN  INFANT  ON  COMING 
OF  AGE,  TO  BE  INDORSED  ON  THE  BACK  OF  THE 
CONVEYANCE. 

To  ALL  TO  WHOM  these  presents  shall  come,  the  within- 
named  (con/£rmor) sendeth  greeting:  Whereas  the  said  with- 
in-named confirmor  hath  now  attained  his  age  of  twenty-one 
years.  And  whereas  the  said  (confirmor,)  in  pursuance 
of  the  covenant*  in  the  within-written  indenture,  entered 
into  for  that  purpose  by  the  within-named  (surety^  on  his 
behalf,  hath  only  sealed  and  delivered  the  within-written 
indenture,  and  hath  also  subscribed  his  name  to  the  receipt 
for  the  consideration-money  hereon  indorsed  ;  and  at  the 
request  of  the  said  {confirmee)  hath  agreed  to  execute  such 
further  ratification  and  confirmation  of  the  same  inden- 
ture as  hereinafter  is  expressed  ;  and  the  said  {confirmor,)  in 
consideration  thereof,  hath  agreed  to  release  the  said  {surety) 
of  and  from  the  said  covenants  f  so  entered  into  by  him,  as 
aforesaid.  Now  therefore  these  presents  witness, 
that  in  pursuance  of  the  said  agreement  on  the  part  of  the 
said  {confirmor),  he  the  said  {confirmor)  hath  ratified  and 
confirmed,  and  by  these  presents  doth  ratify  and  confirm 

the  within-written  indenture  of  — ' so  executed  by  him 

the  said  {confirmor,)  as  aforesaid,  and  every  covenant,  article, 
clause,  and  thing  therein  contained.  And  in  pursuance  of 
the  said  agreement  on  the  part  of  the  said  (corifirmee),  he 
the  said  {confirmee)  hath  released  and  for  ever  discharged, 
AND  by  these  presents  doth  release  and  for  ever  discharge 
the  said  {surety^  his  heirs,  executors,  and  administrators, 
and  every  of  them,  of  and  from  the  within-mentioned  cove- 
nant J  entered  into  by  him  the  said  {surety^)  for  the  con- 
firmation or  further  assurance  of  the  said  (confirmor^)  on  his 
attaining  his  age  of  twenty-one  years,  as  Within  is  mentioned, 
and  of  and  from  all  action  and  actions,  suit  and  suits,  cause 
and  causes  of  actions  and  suits,  claims  and  demands  what- 
soever in  respect  thereof,  or  for  compelling  the  performance 
thereof §,  or  otherwise  howsoever.     In  witness,  &c. 


*  Or  "  of  the  wiihin-recited  bond,"  as  the  case  may  be. 

t  Or  **bond/'  as  the  case  is. 

X  Or "  withitj-recited  bond,  and  ihe  penalty  therein  expressed." 

§  Or  **  enforting  the  said  bond  and  recovering  the  penalty  thereof." 
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A  DEED  OF  CONFTKMATION  BY  WAY  OF  FURTHER  AS- 
SURANCE, TO  BE  INDORSED  ON.^l'HE  DEED  OF  CON- 
VEYANCE. 

This  indenture  made,  &c.,  between  the  within- 
named  {vendor)  of  the  one  part,  aneTthe  within-named  (pur" 
chaser)  of  the  other  part.  Whereas  since  the  execution  of 
the  within-written  indenture,  it  hath  been  discovered  that 
[Setting  forth  the  circumstances  that  render  a  confirmation 
necessary  *,  and  the  agreement  for  a  ratification,']  Now 
this  indenture  WITNESSETH,  that  in  pursuance  and 
performance  of  the  said  agreement,  and  for  the  consideration- 
money  and  premises  within  mentioned,  and  also  for  and  in 
consideration  of  the  sum  of  lOt.  of  lawful  money  of  Great 
Britain  to  the  said  (vendor,)  in  hand  paid  by  the  said  (pur^ 
chaser,)  at  or  immediately  before  the  sealing  and  delivery  of 
these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
HE  the  said  (vendor)  hath  granted,  bargained,  sold,  ratified, 
and  confirmed,  and  by  these  presents  doth  grant,  bargain, 
SELL,  ratify,  and  connrm  unto  the  said  {purchaser)  and  his 
heirs,  all  and  singular  the  messuages,  lands,  tenements, 
hereditaments,  and  other  the  premises  comprised  in  and 
mentioned  to  be  granted  and  oxiveyed  by  the  within-written 
indenture  of  release,  with  all  and  every  the  rights,  members, 
privileges,  and  appurtenances  to  the  same  belonging,  and 
all  the  estate,  right,  title,  interest,  use,  trust,  property,  be- 
nefit, claim,'  and  demand  whatsoever,  both  at  law  and  in 
equity,  of  him  the  said  {vendor,)  in,  to,  upon,  out  of,  or 
respecting  the  said  messuages,  lands,  tenements,  heredita- 
ments, and  premises,  and  every  or  any  of  them,  and  every 
or  any  part  thereof,  to  have  and  to  hold  the  said 
messuages,  lands,  tenements,  and  hereditaments,  and  all  and 
singular  other  the  premises  in  or  by  the  within-written  in- 
denture, described,  and  there  or  hereby  granted,  ratified,  and 
confirmed,  or  mentioned  and  intended  so  to  be>  with  their 
and  every  of  their  respective  rights,  members,  privileges, 
easements,  appendages,  and  appurtenances  whatsoever,  unto 
and  to  and  for  the  sole  ana  only  proper  use,  benefit,  and 
behoof  of  the  said  (purchaser,)  nis  heirs  and  assigns  for 
ever.  And  the  ssid  (vendor)  for  himself,  his  heirs,  execu- 
tors, and  administrators,  doth  hereby  covenant,  promise, 


*  And  note,  that  it  is  only  in  cases  where  there  is  some  defect  under 
which  the  deed  is  merely  voidable,  that  a  confirmation  can  have  any  effect; 
for  where  the  deed  is  absolutely  void  no  deed  of  confirmation  can  make  it 
good.    See  p.  336,  supra. 
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and  declare  to  and  with  the  said  {purchaser,)  his  heirs  and 
assigns^  in  manner  folk)wing ;  (that  is  to  say,)  that  the  said 
^vendor  hath  not;  at  any  time  or  times  heretofore,  faiade,  done, 
executed,  or  knowingly  suffered,  nor  been  party  or  privy  to 
any  act,  deed,  matter,  or  thing  whatsoever,  whereby  or  by 
means  whereof  the  said  messuages,  lands,  tenements,  here- 
ditaments, and  premises  within  mentioned,  to  be  grant- 
ed, released,  and  conveyed,  or  otherwise  assured,  and 
hereby  granted,  ratified,  and  confirmed,  or  mentioned  and 
intenaed  so  to  be,  as  aforesaid,  or  any  part  or  parcel  thereof, 
or  any  estate  or  interest  therein,  are,  is,  or  can  or  shall  or 
may  be  in  any  wise  impeached,  charged,  incumbered,  or 
prejudicially  affected  in  estate,  title,  or  otherwise  howso- 
ever; OB  whereby  or  by  means  whereof  this  present  deed  of 
confirmation  is,  or  can,  or  shall,  or  may  be  rendered  void, 
voidable,  or  inoperative  in  law  And  that  he  the  said 
(vendor,)  at  the'  time  of  the  sealing  and  delivery  of  these 
presents,  hath  in  hiinself  good  right,  full  power,  and  lawful 
and  absolute  authority  to  ratify,  assure,  and  confirm  the  said 
messuages,  lands,  tenements,  hereditaments,  and  premises,, 
unto  and  to  the  use  of  the  said  {purchaser,)  his  heirs  and 
assigns,  in  the  manner  aforesaid,  and  according  to  the  true 
intent  and  meaning  of  these  presents.    In  witness,  &c. 
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CHAP.  VIII. 


OF  A  SURRENDER. 


A  8URBBVDBB  is  the  yielding  up,  or  returning,  or  relin- 
quishing of  a  smaUer  estate  to  him  who  has  a  greater  estate 
^^  the  same  land,  in  remainder  or  reversion  inunediately 
^^ectant  upon  such  smaller  estate.  Shep.  Pr.  60.  Touch. 
300.     2  BL  Cam.  S26.    Watk.Pr.  199. 

And  although  it  may  be  made  by  other  words,  yet  the 
^Bt  proper  and  significative  words  whereby  to  make  it 
^  "  surrender,  give,  and  yield  up."    Shep.  Pr.  61. 

*^xm  he  that  doth  surrender  is  called  the  surrendenfr,  and 
^  whom  it  is  made  the  surrenderee.    Shep.  Touch.  30. 
^^^^^18  surrender  there  are  three  kinds.     1.  A  surrender 

^r^(y  takgn   Af   f^nnnninn  Inw^ — 9_    A  aiiiTpnder  hv  custom 


A 

arent- 


g^j^      *  Golden  by  custom,  or  of  customary  estates.*- 
chaiy»^    '^  ««jwpcrfy  taken ;  as  of  a  deed,  or  grant  of  »  ^^^.^ 
^jt^^^'^a  patent,  and  of  land  in  fee-simple  to  the  King. 
^  ^oicc4.  300. 
or  K  ^  ^^'Tender  properly  taken  is  of  two  sorts :  Ist.  express 

y  ^d;^^2dly.  in  law  or  implied ;  which  is,  when  it  is 
law  A  ^^  consequence  and  operation  of  law,  or  when  the 
1^  interpret  or  enure  something  done  to  another  in- 

Patiki  ^^^^  *  surrender  of  it ;  as  where  an  estate,  incom- 

®  ^ih  the  existing  estate,  is  accepted  t  ;  or  where  the 

Ittiij,^  !^^  ^^  ^y  ^^^Ppord,  but  for  which  see  Mr.  WaikMt  exiceU 

t  il^^  ^  CapyH€>1da  :    and  Gilb.  Ten.  167.     fFrighfs  Ten.  815. 
•ioft,  J  *'^«ee  for  him  own  life  or  another's  life,  in  possession  or  rever- 
^new  leas«  for  years;  or  a  lessee  for  forty  years.tokesancw 
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particular  estate,  as  a  term  for  years^  is  actually  transfi^rred 
to  the  person  having  the  immediate  reversion  or  remainder 
in  fee,  with  a  view  that  it  should  abide  in  him*  In  these 
cases  the  law  construes  it  to  be  a  surrender.*  Shq>.  Touch. 
Pres.  Ed.  301. 

The  surrender  improperly  taken  is  this :  if  a  man  hath  a 
rent  in  fee,  for  life  or  years,  issuing  out  of  another  man's 
manor,  or  other  lands,  and  he  deliver  the  deed  of  the  grant 
of  the  rent  to  be  cancelled  to  any  one  that  hath  any  estate 
of  the  manor  or  land  in  fee-simple,  for  life  or  years,  in  pos- 
session or  remainder,  either  solely  by  himsdf,  or  jointly 
with  others,  this  is  a  good  surrender ;  and  hereby  the  rent  is 
extinct  and  gone ;  for  the  grantor  hath  no  remedy  for  his 
rent  when  he  hath  delivered  up  his  deed,  which  cannot  be 
'pleaded  without  a  profert.    Shep.  Touch.  310. 

But  one  that  is  tenant  in  tail  of  a  rent  cannot,  as  against 
his  issue,  surrender  it ;  neither  will  the  delivering  up  of  the 
deed,  in  this  case,  detenmne  the  rentf    Ibid.  Pres.  Ed. 

And  now,  by  the  Statute  of  Frauds,  (29  Car.  2.  c.3.  §3.) 
no  lands,  either  of  freehold  or  for  term  of  years,  or  any  uncer- 
tain  interest,  not  being  copyhold  or  customary  interest,  shall 
be  surrendered,  unless  it  be  by  deed  or  note  in  writing,  signed 
by  the  party  surrendering  the  same,  or  their  agents,  there- 
unto lawfully  authorised  by  writing,  or  by  act  or  operation 
of  law. 

And  when  it  is  made  by  a  nbte  in  writing,  and  not  by 


lease  for  iifty  years ;  the  first  lease  ia  both  these  cases  is  in  law  surren- 
dered; as  the  acceptance  of  an  interest  incompatible  with  the  first.  And 
this  rule  holdeth.  although  the  second  lease  be  for  a  less  term  than  the 
first,  as  if  lessee  for  life  accept  a  lease  for  years ;  or  lessee  for  twenty  years 
accept  a  lease  for  two  years.    Shep.  Touch,  Pres,  Ed.  301. 

But  if  the  second  lease  be  not  to  begin  until  the  first  end,  the  taking 
of  this  second  lease  is  no  surrender  of  the  first  lease.    Shep.  Touch.  302. 

*  That  is  the  minor  estate  beeomes  meiiged  »t  drowned  in  the  larger 
estate. 

i*  For  it  may  be  set  up  and  established  by  the  issue  in  a  Court  of 
Equity. 
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deed,  it  must  be  stamped,  aa  an  agreement,  testifying  the 
intention  of  the  parties.     Shq^.  Touch.  Pres.  Ed.  306.  n.  8. 

Tondiing  a  sarreader  by  deed,  these  things  are  to  be 
known.    Shep.  Pr.  61.     Shep.  T(mch.306.  308,  309. 

1.  That  which  is  required  to  the  perfection  of  all  deeds,  is 
required  to  the  peribction  of  this  deed,  to  make  it  operate  as 
a  deed.* 

2.  It  is  best  in  this  deed  to  use  the  most  proper  and  sig- 
nificant words,  yet  any  other  words,  especially  if  it  be  a 
surrender  of  a  lease  for  years,  that  the  agreement  of  the 
psurties  be,  that  he  in  remainder  or  reversion  shall  have  his 
estate,  may  be  sufficient  to  pass  the  estate  by  way  of  sur- 
render. 

3.  Any  kind  of  estate  for  life,  as  by  dower,  by  the  curtesy, 
or  as  tenant  in  tail  after  possibility  of  issue  extinct,  or  for 
years,  may  be  surrendered ;  but  not  estates  in  fee-simple  or 
fee-tail ;  nor  may  surrenders  be  made  of  rights  or  titles  of 
estates,  for  life  or  years,  but  it  must  be  of  the  possession' « 
itself. 

4.*  The  surrender  must  be  made  to  him  that  hath  the  next 
immediate  estate  in  remainder  or  reversion,  and  there  must 
be  no  intermediate  estate. 

5.  There  must  be  a  privity  of  estate  between  the  sur- 
renderor and  the  surrenderee. 

6.  The  party  to  whom  the  surrender  is  made  must  have  a 
higher  and  greater  estate  in  the  thing  surrendered,  than  he 
that  doth  make  the  surrender  hath  ;  so  that  the  estate  of 
him  that  makes  the  surrender  may  be  merged  or  drowned 
in  it. 

7.  He  to  whom  the  surrender  is  made  must  be  solely 
seised,  and  not  in  joint-tenancy  of  the  remainder  or  reversion. 


*  Particularly  that  the  surrenderor  be  a  person  able  to  grant  and  make, 
and  the  wrrenderee  a  person  capable  and  able  to  lake  and  receive  a  sur- 
render. Shep,  Tomclu  303.  Akd  note,  that  by  the  statute  of  SQ  Geo.  2. 
e.  31.  in&nts,  lunatics,  and  femet'Ccvert,  may  surrender  leases  for  the  pur- 
pose of  renewal. 
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8.  The  surrenderee  must  agree  to  and  accept  of  the  sur- 
render ;  for  till  this  be  done,  the  surrender  is  not  perfect : 
but  if  he  do  eyer  agree  to  it,  he  cannot  afterwards  disagree 
to  it. 

9.  The  actual  entry  of  the  surrenderee  into  the  land  is  not 
necessary ;  for  a  surrender  in  genei^  shall  be  taken  most 
strongly  against  the  surrenderor,  and*^  most  beneficially  for 
the  surrenderee. 

10.  To  the  passing  of  an  estate  for  life  by  a  deed  of  sur- 
render there  needs  no  livery  of  seisin. 

11.  When  a  deed  is  intended  for  a  surrender,  and  it  can- 
not so  enure,  yet  it  shall  operate  to  other  purposes  according 
to  the  matter  of  it ;  as  if  lessee  for  life,  the  reversion  being 
in  joint-tenants,  grant  the  land  to  one  or  all  of  the  joint- 
tenants  for  twenty  years :  this  shall  not  enure  as  a  surrender, 
but  as  a  grant ;  for  there  remains  an  interest  in  the  lessee 
still  as  a  mesne  estate. 

12.  There  may  be  covenants  in  this  deed  also ;  but  the 
surrender  is  good  without  sCkiy  covenants  at  all. 

FORM    OF    A    SURRENDER    OF    LEASEHOLD     PREMISES. 

This  indenture  made,  &c.  between  the  {surrenderor) 
of  the  one  part,  and  the  {surrenderee)  of  the  other  part. 
Whereas  yHere  recite  the  lease  and  the  agreement  for  the 
surrender  thereof .]  Now  this  indenture  witnesseth, 
that 'in  pursuance  of  the  said  recited  agreement,  and  for  and 

in  consiaeration  of  the  sum  of  £ of  lawful  money  of 

Great  Britain  to  the  said  {surrenderor)  in  hand  well  and  truly 
paid  by  the  said  {surrenderee,)  at  or  before  the  ^sealing  and 
delivery  of  these  presents,  the  payment  and  receipt  whereof 
he  the  said  {surrenderor)  doth  hereby  acknowledge ;  and 
thereof,  and  *  of,  and  from  every  part  thereof  doth  acquit, 
release,  exonerate,  and  for  ever  discharge  the  said  {surren- 
deree,) his  executors,  administrators,  and  assigns,  as  well  by 
these  presents  as  by  the  receipt  for  the  same  sum  'hereupon 
indorsed,  he  the  said  {surrenderor)  hath  bargained,  sold, 
assigned,  surrendered,  and  yielded  up,  and  by  these  pre* 
sents  doth  bargain,  sell,  assign,  surrender^  and  yield  up 
unto   the  said  {surrenderee,)  his  executors,  administrators. 
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and  assigns,  all,  8cc.  [describittg  the  parceU]  to  have  and 
TO  HOLD  the  said  piece  or  {>arcel  of  ground  and  premises 
hereinbefore  mentioned,  to  be  hereby  assigned  and  surren- 
dered, with  their  and  every  of  their  rights,  members,  and 
appurtenances  unto  the  said  {turrenderor^  his  heirs  and 
assies,  for  and  Muring  all  the  rest,  residue,  and  remainder 
of  tae  said  term  of years,  by  the  above  recited  in- 
denture of  lease  granted  or  demised,  and  now  to  come  and 
unexpired,  to  the  end,  intent,  and  purpose  that  the  said 
term  as  to  or  for  and  concerning  such  part  of  the  said 
ground,  messuage  or  tenement,  hereditaments,  and  premises, 
hefeby  assigned  and  surrendered,  or  intended  so  to  be,  as 
aforesaid,  may  be  merged  and  extinguished  in  the  inheri- 
tance of  the  same  premises  now  vested  in  the  said  («iir- 
rtnderor.)  [Here  may  be  introduced  caoenants  from  the  sur^ 
renderor  that  he  has  done  no  act  to  incumber,  and  for  further 
assurance,  or  the  like.']    In  witness,  8cc. 


/«. 
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CHAP.  IX. 


OF  AN  EXCHANGE 


A  DEED  OF  EXCHANGE  is  t^e  mutual  grant  of  equal  in-^ 
tereflt8|  the  one  in  exchange  for  the  other.  Shep.  Touch,  289. 
.  Or«  it  is  where  a  man  is  seised  or  possessed  of  land  in  fee- 
simple,  fee-tail,  for  life,  or  years,  and  another  is  seised  or 
possessed  of  other  lands  in  the  like  manner,  and  they  do 
exchange  their  lands  the  one  for  the  other,  and  in  this  there 
is  a  double  grant ;  for  each  of  them  doth  grant  that  which 
is  his  to  the  other.     Shep.  Pr.  51 .     Touch.  289. 

But  coparceners  cannot  exchange  with  each  other  until 
after  partition  made.     Touch.  292. 

It  is  always  made  by  the  word  exchange,  which  is  the 
only  operative  word,  and  therefore  indispensable ;  implying 
thereby  a  mutual  warratity.  Shep.  Pr.  51.  53.  Watk.  Pr.  181. 

But  an  exchange,  in  the  QtQ^  legal  sense  of  the  word, 
cannot  be  between  three,  4^  i  principles  of  it  not  being 
applicable  to  more  than  two  distinct  contracting  parties,  for 
want  of  the  mutuality  and  reciprocity  on  which  its  operation 
so  chiefly  depends.     Shep.  Touch.  Pr.  Ed.  295. 

To  the  making  of  a  good  deed  of  exchange,  these  things  are 
required.     Shqp.  Pr.  52. 

To  the  perfection  of  an  exchange,  and  to  make  things 
pass  by  this  kind  of  conveyance,  these  things  must  be  ob- 
served :  First,  That  the  persons  or  parties  thereunto  be 
able  to  give  and  take,  and  not  be  disabled  by  any  special 
impediment ;  and  for  this  it  must  be  known,  that  such  per- 
sons as  may  be  grantors  and  grantees  may  make  exchanges ; 
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and  such  persons  as  are  disabled  to  grant  are  disabled  to 
make  exchanges.     Shep,  Pr.  52.     Touch,  291, 

And  all  the  rdst  required  to  the  making  up  of  a  good  deed 
in  general^  is  required  to  the  perfecting  this  kind  of  convey- 
ance.    Shep.  Pr.  62. 

The  SECOND  thing  required  in  a  good  exchange  is,  that 
the  things  exchanged  be  of  such  nature,  that  they  are  ex- 
changeable one  for  another ;  and  for  this  take  these  things. 
Shq>.  Pr.  62. 

1.  An  exchange  may  be  made  of  things  of  the  same 
nature ;  as  of  a  temporal  thing  for  a  temporal  thing,  a  spi- 
ritual thing  for  a  spiritual  thing ;  as  a  house  for  a  house, 
land  for  land,  a  manor  for  a  manor,  a  church  for  a  church, 
rent  for  rent,  common  for  common :  or  it  may  be  made  of 
things  of  a  diverse  nature,  as  of  a  temporal  thing  for  a 
spiritual  thing,  of  a  house  for  land  or  rent ;  a  chamber  in  a 
house  for  a  common  or  for  a  reversion,  seigniory,  or  advow* 
son ;  of  land  or  rent  for  a  right  of  land  or  release  of  right ; 
of  an  advowson  for  land,  or  a  rent  for  a  way:  and  ex« 
changes  made  of  these  things,  although  the  things  exchanged 
do  lie  in  several  counties,  are  good«  Shep.  Pr.  63.  Touch, 
292. 

And  houses,  manors,  lands,  rents,  commons,  seigniories, 
reversions,  and  the  like,  may  be  exchanged  in  fee-simple, 
fee-tail,  for  life  or  years ;  so  that  an  exchange  may  be  of  an 
inheritance  for  an  inheritance ;  of  a  frank  tenement  for  a 
irank  tenement ;  and  of  chattels  real  for  chattels  real.  Shep, 
Touch.  293. 

But  annuities,  and  such  like  things,  which  charge  the 
person  only,  and  do  not  concern  lands  and  tenements,  can- 
not be  exchanged  for  land.     Shep,  Touch,  294. 

2.  The  thing  exchanged  needeth  not  to  be  in  being  at  the 
time  of  the  exchange  made ;  for  a  man  may  grant  a  rent 
de  novo  out  of  his  land  in  exchange  for  a  manor  or  other 
land.     SAgi.Pr.  63.     ToticA.  293. 

3.  There  needs  no  transmutation  of  possession;   for  a 

z  2 
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release  of  rent,  estates,  or  right  of  land  for  land  is^  good. 
Shep.  Pr.  53.     Touch.  293. 

44  If  all  or  part  of  the  things,  whereof  the  exchange  is 
made,  do  lie  in  several  counties ;  or  if  all  or  part  of  the 
things,  whereof  the  exchange  is,  be  such  as  lie  in  grant,  and 
not  in  livery,  although  it  be  in  the  same  county ;  in  these 
cases  the  exchange  must  be  made  by  deed  indented,  in 
writing.    Shep.  Pr.  63.     Touch.  294. 

5.  The  word  *'  exchange,*'  as  before  observed,  must  be 
had  and  used  between  the  parties  in  the  making  of  the 
exchange ;  for  it  imports  a  special  warranty  in  respect  of 
the  mutual  consideration  of  the  lands  exchanged,  and  with- 
out this  word  the  deed  cannot  be  good.  Shep.  Pr.  53, 
Touch.  295.    3  SaOf.  158. 

6.  The  next  thing  required  is  equality  of  estate ;  that  is, 
that  either  party  have  the  like  kind  of  estate  of  the  thing 
exchanged  ;  so  that  if  one  have  a  fee^simple,  the  other  must 
"have  a  fee-simple  likewise,  and  so  for  other  estates.  Bat 
in  this  case  it  is  not  needful  that  the  parties  to  the  exchange 
be  seised  of  an  equal  estate^  dit  the  time  of  the  exchange 
made :  nor  is  it  needful  that  both  estates  be  in  possession ; 
for  land  in  possession  may  be  exchanged  for  land  in  rever- 
sion :  nor  is  it  needful  thati  there  be  an  equality  in  the  valae 
or  quantity  of  the  lands  exchanged :  nor  is  it  needful  that  the 
quality  or  tenure  of  the  estates  and  holding  of  the  lands  be 
aUke ;  for  lands  held  in  joint  tenancy  may  be  exchanged  for 
other  land :  nor  is  it  needful  that  the  parties  to  the  exchange 
have  a  good  title  to  the  things  exchanged ;  for  the  exchange 
is  good  until  he  that  bath  a  better  title  doth  enter  and  put 
out  one  of  the  parties.     Shq^.  Pr.  54.     Touch.  297. 

7.  The  next  thing  required  in  a  good  exchange  is,  that 
there  be  an  execution  and  perfection  of  the  exchange  by 


*  For  there  maybe  paid  a  consideration  in  money  for. equality  of 
exchange,  in  like  manner  as  for  equality  of  partUion. 
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€9Ufjf^,  or  claim  in  the  life-time  of  the  parties :  viz.  that  both 
the  parties  to  the  same  exchange  do  enter  into  the  things 
taken  in  exchange,  if  they  be  such  things  as  they  may  enter 
into ;  for,  nntil  the  exchange  be  executed  by  entry,  or  the 
like,  the  parties  thereunto  have  no  freehold,  in  deed  or  in 
law,  in  the  things  exchanged,  although  the  same  things  do 
lie  in  one  county.  A.nd  if  either  of  the  parties  die  before 
he  enter  into  the  lands  by  him  taken  in  exchange,  hereby 
the  whole  exchange  is  become  void,  if  his  heir  will ;  but  if 
one  of  the  parties  enter,  he  shall  not  first  begin  to  avoid  the 
exchange.t    Shep.  Pr.  54.     Touch.  297. 

Although  livery  of  seisin  is  not  needful,  yet  as  entry  by 
each  party  is  absolutely  necessary  to  effectuate  an  exchange; 
the  best  mode  of  exchange,  except  as  to  corporate  bodies 
or  others  who  cannot  stand  seised  to  an  use,  is  by  a  convey- 
ance founded  on  the  Statute  of  Uses ;  as  by  lease  and  re- 
lease, which  does  away  the  necessity  of  actual  entry  by 
giving  a  vested  interest  by  the  bargain  and  sale  before  entry, 
and  which  vested  interest  may  be  enlarged  by  release. 
Watk.  Fr.  179.    But.  erf.  Co.  JLt^.  27 1 ,  n.  (1.) 

8.  Formerly  if  the  exchange  were  of  a  rent«  reversion  or 
seigniory,  the. attornment  of  the  tenant  of  the  land  was 
necessary,  but  now  attomm'ent  is  taken  away  by  stat  4.  c.  5. 
Anne.  c.  16. 

9.  When  one  thing  is  grante/1  for  another  in  the  nature  of 
an  exchange,  and  for  some  ^f  the  causes  aforesaid,  the  things 
cannot  pass  by  way  of  exchange,  then  they  may  pass  not- 
withstanding by  way  of  grant,  ancl  take  effect  to  other  pur- 
poses although  it  may  not  enure  and  take  effect  as  an  ex- 
change.     Shep.  Pr.  54.     Touch.  297. 

As  if  two  be  seised  of  several  acres  of  land,  and  the  one  of 
them  by  deed  doth  give  his  acre  to  the  other,  and  the  other 

*  Laoery  qfseitin  is  not  needful.    Shep.  Pr.  p.  54. 

f  But  if  the  parties  enter  at  any  time  during  their  lives,  it  is  sufficient, 
nnlesft  the  ponession  be  before  divested  by  an  elder  title.  Shep. 
Touch.  2g7. 
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his  acre  tp  him  without  any  word  of  exchange,  and  each  of 
them  doth  make  livery  of  seisin  to  the  other ;  in  this  case, 
although  the  acres  will  not  pass  by  way  of  exchange,  yet 
will  they  pass  by  way  of  grant.     Shep.  Touch.  297. 

10.  If  afker  an  exchange  is  made,  before  or  after  the  par- 
ties enter,  all  or  part  of  the  land  given  to  either  party  be 
recovered  from  him  upon  an  elder  title ;  as  by  an  entry  upon 
a  condition  broken,  or  the  like :  in  these  cases,  if  that  party 
enter  again  upon  his  own  land  which  he  gave  in  exchange, 
(as  he  may,)  hereby  the  whole  exchange  is  determined.  But 
if  after  the  exchange  is  perfect,  one  of  the  parties,  without 
any  such  cause,  do  enter  upon  the  land  he  doth  give  in 
exchange,  this  doth  not  make  void  the  exchange ;  neither 
may  the  other  party  hereupon  enter  upon  the  land  he  doth 
give  in  exchange ;  but  he  may  have  an  assize  or  an  action  *of 
trespass  against  the  other.     Shep.  Touch.  298. 

11.  There  may  be  inserted  in  a  deed  of  exchange  mutual 
covenants  for  the  quiet  enjoying  of  the  things ;  a  condition 
that  if  either  party  be  evicted  out  of  the  thing  he  hath  taken 
in  exchange,  that  then  he  shall  enter  to  the  thing  again  he 
gave  in  exchange;  but  the  deed  is  good  enough  without 
any  such  covenants  or  condition :  and  the  law  (in  effect) 
doth  supply  this  by  the  effect  and  operation  of  the  exchange. 
Shep.  Pr.  66. 

THE  FORM  OF  A  DEED  OF  EXCHANGE  IN  RESPECT  OF 

FREEHOLD  LANDS. 

This  indenture,  made,  8cc.  between  (first  party)  of 
8cc.  of  the  one  part,  and  {second  party)  of  &c.  of  the  othet 
part,  WHEREAS  the  said  {parties)  are  severally  seised  in  their 
respective  demesnes  as  of  fee,  of  and  in  the  several  lands  and 
hereditaments  hereinafter  more  particularly  described :  And 
WHEREAS  the  said  (parties)  have  mutually,  agreed  to  ex- 
change their  said  several  and  respective  lands  and  heredita- 
ments for  the  lands  and  hereditaments  of  each  other,  and  to 
make  such  reciprocal  conveyances  thereof,  as  are  hereinafter 
expressed:  Now  therefore  this  indenture  wit- 
NESSETH  that  in  pursuance  and  part  performance  of  the  said 
agreement,  and  in  consideration  of  and  in  exchange  for  th^ 
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hfids  and  hereditamenU  secondly  hereinafter  described,  and 
by  certain  indentures  of  lease  and  release,  the  release  bear- 
ings date  the  day  next  before  the  day  of  the  date  of  the 
re^ase,  being  or  intended  to  be  of  even  dale  with  these 
presents,  are,  or  are  expressed  and  intended  to  be,  conveyed 
and  assured  by  the  said  {second  party)  unto  and  to  the  use  of 
the  said  (fint  party)  and  his  heirs.  And  also  in  consideration 
of  the  sum  of  S«.  of  lawful  money  of  Great  Britain  to  the  said 
(/irst  party)  in  hand  paid  by  the  said  {second  party)  at  or  be 
fore  the  sading  and  delivery  of  tbese' presents,  the  receipt 
whereof  b  hereby  acknowledged,  he  the  said  (first  vaHy) 
«ATH  gnmted,  bargaiqed,  sqld,  aliened,  and  releasee!,  and 
by  these  presents  both  grant,  bargain,  sell,  alien,  release, 
and  confirm  unto  the  mi  (second  party)  and  his  heirs,  all, 
&c.,  and  all  .outhouses,. &c.  (which  said  messuages  or  tene- 
meQts,  lands,  hereditaments,  and  premises,  are  now  in  the 
actual  possession  of,  or  legally  vested  in  the  said  {second 
P^triy,)  bjr  virtue  of  a  bargain  and  sale  to  him  thereof  made 
by  toe  said  (first  party,)  by  indenture  bearing  date  the  day 
next  brfore  the  day  of  the  date  of  these  presents,  in  consider- 
ation of  &,  for  the  term  of  one  whole  y^ar,  commenoi^g  from 
the  day  next  before  the  day  of  the  date  of  the  same  inden- 
ture, tuad  by  force  t)f  the  statute  made  for  transferring  uses 
ii^  possession,  and  the  reversion  and  reversions,  remainder 
and  remainders,  rents,  issues  and  profits  of  the  said  mes- 
suages, lands,  tenements,  hereditaments,  and  premises,  and 
all  the  estate,  ri^t,  title,  interest,,  use,  trust,  property,  and 
demand  whatsoever,  both  at  law  and  in  equity,  or  him  the 
said  (first  party,)  of,  'in^  to,  and  out  of  the  same  messuages, 
lands,  tenements,  hereditaments  and  premises,  and  every  of 
them,  and  all  deeds,  &c«  to  have  and  to  hold  the  said 
messuages,  lands,  tenements,  and  hereditaments,  and  all  and 
singular  other  the  premises  hereinbefore  mentioned,  or  here- 
by granted  and  released,  with  all  and  every  the  appurte- 
nances thereunto  belonging  unto  the  said  {second  party,)  bis 
heirs  and  assigns,  to  the  only  proper  use  and  behoojf  of  iiie 
said  {secotid  party,)  his  heirs  and  assiens  for  ever,  in  lieu 
of  and  exchan«e  for  all,  &c.  being  &e  several  messuages, 
lands,  tenements,  hereditaments,  and  premises,  hereinbefore 
mentioned  to  be  or  to  have  been  conve3red  and  assured  to 
him  the  said  (first  party)  and  his  heirs,  in  and  by  the  said 
hereinbefoce  in  jraurt  recited  indentures  of  lease  and  re- 
lease, of  even  date  with  these  presents.  And  the  said  (first 
party)  doth  hereby  for  himself,  his  heirs,  executors;  and 
administrators  respectively,  covenant,  {Nromise,  declare,  and 
agree  to  and  with  the  said  {second  party,)  his  heirs  and 
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assigns,  in  manner  following :  (that  is  to  say,)  that  he  the 
said  {tecond  party,)  his  heirs  and  assims,  shall  and  may 
from  time  to  time  and  at  all  times  hereafter,  so  Ions  as  the 
messuages,  lands,  tenements,  and  hereditaments,  with  the  ap- 
purtenances so  granted  or  mentioned  to  be  granted  and  con- 
yeyed  in  exchange  to  him  the  said  (Jirsi  patty)  by  the  said  {se- 
cond party,)  as  aforesaid,  shall  remain  and  continue  to  the  use 
of  the  said  (Jirst  party,)  and  his  heirs  and  assigns,  peaceably 
and  quietly  enter  upon,  have,  hold,  occupy,  possess,  and 
enjoy  the  said  messuages,  lands,  tenements,  hereditaments, 
and  premises,  with  the  appurtenances  hereinbefore  meo- 
tioned,  to  be  hereby  granted  and  released,  and  conTeyed  in 
exchange,  and  to  have,  receive,  and  take  the  rents,  issues, 
and  profits  thereof,  to  and  for  his  and  their  own  use  and 
benefit,  without  any  lawful  action,  suit,  trouble,  molestation, 
interruption,  or  disturbance,  of,  from,  or  by  the  said  (first 
party,)  his  heirs  or  assigns,  or  any  other  person  or  persons 
whomsoever,  now  or  hereafter  having  or  lawfully  claiming 
any  estate,  ri^ht,  title,  use,  trust,  property,  claim,  or  demand 
whatsoever,  either  at  law  or  in  equity,  of,  in,  to,  or  out  of  the 
said  messuages,  lands,  tenements,  hereditaments,  and  pre- 
mises, or  any  part  thereof,  by,  from,  through,  under,  or  in 
trust  for  him  the  said  (first  party,)  his  heirs  or  assigns,  or 
any  of  his  ancestors,  or  by  or  through  their  or  any  of  their 
means,  conseqt,  privity,  or  procurement.  And  that  free  and 
clear  and  freely  and  clearly  acquitted,  exonerated,  and  for  ever 
discharged,  or  otherwise  by  the  said  (first  party)  well  and 
sufficiently  protected,  saved  harmless,  and  indemnified  of, 
from,  and  against  all  and  all  manner  of  former  and.  other 
gifts,  grants,  bargains,  sales,  exchanges,  mortgages,  settle- 
ments, jointures,  dowers,  uses,  trusts,  devises,  entails,  judg- 
ments, statutes,  recognizances,  extents,  executions,  seizures, 
seouestrations,  fines,  amerciaments,  and  all  other  estates, 
rights,  titles,  charges,  and  incumbrances  whatsoever,  had, 
made,  done,  executed,  or  knowingly  permitted  or  suffered 
by  the  said  (fir^  party,)  or  any  of  his  ancestors,  or  any  other 
person  or  persons  whomsoever,  now  or  hereafter  lawfully  or 
equitably  claiming  by,  from,  under,  or  in  trust  for  bina,  them, 
or  any  of  them.  And  also  that  he  the  said  (first  party) 
and  his  heirs,  and  all  and  every  other  person  and  persons 
whomsoever,  now  or  at  any  time  hereafter,  lawfully  or  equit- 
ably claiming,  or  having  any  estate,  right,  title,  trust,  or 
interest  in,  to,  out  of,  or  concerning  tne  said  messuages, 
lands,  tenements,  hereditaments,  and  premises  hereinbefore 
mentioned,  to  be  hereby  granted  and  released,  and  conveyed, 
in  exchange,  or  any  of  them,  or  any  part  thereof,  shall  and 


(OV    AN    EXCHAKOE*)  345 

w9  from  time  to  time  and  at  all  times  hereafter,  to  long  am 
the  aaid  meaanagea,  landa,  tenemental  hereditamenta,  and 
premiaea  ao  granted  and  conveyed  bj  the  aaid  (teeomd  party) 
to  the  aaid  OErtf  pA^»)  >•  aforeaaid,  ahall  remain,  continoe, 
aad  be  to  tlie  nae  of  him  the  aaid  (fo^  party,)  hia  heira  and 
laiioiaj  according  to  die  tenor  and  tme  intent  and  meaning 
of  tbe  aaid  convey ancea  noon  the  reasonable  reqneat,  and  at 
the  coats  and  charges  of  tne  said  (teetmd  party,}  faia  heiia  or 
aaaigna^  do  and  esecnte  all  anch  further  and  odier  lawful  and 
icaaonable  acta,  deeda,  conreyancea,  and  aasorances  in  the 
bnr  wbatsoerer,  for  the  farther,  better,  and  more  perfiectly 
and  abairfately  or  satiriactorily  granting,  conveymg,  and 
anHviDg  the  aaid  measnagea,  bmida,  toiementa,  heredita- 
meats,  and  ptemiaea,  nnto  and  to  the  oae  of  the  aaid  ($eeamd 
party,)  Ua  oeirs  and  assigns  for  erer,  so  aa  sach  further 
aansrances,  or  any  of  them,  do  not  contain  or  imply  any 
fordier  or  other  covenant  or  warranty  than  against  the  per- 
son or  persons  who  shall  be  required  to  make  and  execute 
die  aame,  and  his  and  tneir  acts  and  deeds  only,  and  so  as 
the  person  or  persons  reanired  to  make  and  execute  die 
aaaae,  ahall  not  be  compelled  or  compellable  to  go  from  his, 
her,  or  their  osoal  place  or  placea  of  abode.  PKovinED 
ALWAYS,  and  it  is  hereby  declared  and  agreed  by  and  be- 
tween the  aaid  parties  hereto,  that  the  tme  intent  and  mean* 
ing  of  them  and  of  these  presents  is,  that  if  the  said  {second 
party,)  his'  heirs  or  assigns,  or  any  person  or  persons  law- 
ftdly  <ir  eqnitaUy  daiming,  by,  from,  under,  or  in  trust  for 
hifl^  them,  or  any  of  them,  aliall  at  any  time  hereafter  (with* 
owt  lua  or  their  own  wilful  ne^ect  or  de&ult)  be  evicted 
or  tamed  oot  of  the  possession  of  the  said  measuages,  landa, 
tenements,  hereditaments,  and  premises,  which  by  the  said 
mdcwtni es  of  lease  and  release,  the  lease  bearing  or  men- 
tioned to  bear  date  the  day  next  before  the  day  of  the  date  of 
the  release,  and  the  release  being  or  mentionra  to  be  of  even 
date  herewith,  are,  have  been,  or  shall  be  granted  and  conveyed 
by  the  said  (rttaad  party)  unto  and  to  the  use  of  the  said 
(JbrUpartyi  wad  his  heirs,  bjr  any  person  or  persons  now  or 
hcseaner  mwfidly  or  equitably  having  or  claiming  aiqr 
eatate,  right,  tide,  or  interest  in,  to,  or  out  of  the  same  pre- 
mises, or  any  of  them,  so  as  that  the  said  (JirU  party ^  his 
heirs  <fr  assigns,  or  any  neison  or  persons  so  lawfiiUy  or 
equitably  damnng  by,  m>m,  under,  or  in  trust  for  him, 
them,  or  any  of  them,  shall  or  may  be  prevented  or  hindered 
from  holding  and  enjoying  the  same  accordii^  to  the  true 
intent  and  meaning  of  the  said  indenture  of  release.  Th  em, 
and  in  such  caae,  these  presents,  and  the  eatate  and  interest 
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hereby  granted^  released,  and  conveyed  to  the  said  (jecoml 
party)  and  bis  heirs,  and  all  and  every  covenant,  clause^ 
matter,  and  thing  herein  contained,  {save  only  this  present 
provisOf)  shall  cease^  determine,  and  be  utterly  void  and  of 
none  effect,  and  it  shall  and  may  be  lawful  for  the  said  (/Srft 
party,)  his  heirs  or  assigns,  or  any  other  person  or  petsons 
lawnilly  claiming,  or  to  claim  by,  from^  through,  or  under 
him,  them,  or  any  of  them  to  enter  into  and  upon  the  said 
messuages,  or  tenements,  lands,  hereditaments,  and  premises 
hereby  granted  and  conveyed  to  the  said  (second  party)  and 
his  heirs  m  earchange,  as  aforesaid,  and  have,  hold,  and  enjqy, 
the  same  to  his  or  their  own  use  or  uses,  in  such  and  tne 
same  manner,  to  all  intents  and  purposes  whatsoever,  as  he 
or  they  might  or  could  have,  holaen,  and  enjoyed  the  same, 
if  these  presents  had  not  been  made,  any  thing  hereinbefore 
contained  to  the  contrary  thereof  in  any  wise  notwith- 
standing.]    In  witness,  8ic. 

If  the  exchange  is  intended  to  be  effected  by  one  and 
the  same  conveyance,  add  here  a  further  testatum  or  wit- 
nessing part  for  the  conveyance  of  the  lands  of  the  second 
party  to  the  first  party,  after  the  following  form : 

And  this  indenture  further  witnbsseth,  that 
in  pursuance  and  further  execution  of  the  aforesaid  agree- 
ment, and  for  completing  and  perfecting  the  said  intended 
exchange,  and  as  well  for  and  in  consioeration  of,  and  in 
exchange  for  the  .several  messuages  or  tenements,  lands, 
hereditaments,  and  premises  hereinbefore  conveyed  and 
assured  by  the  said  (fint  party)  to  the  said  {second  party ^ 
and  his  heirs,  or  mentioned  or  intended  so  to  be,  as  afore- 
said ;  and  also  for  and  in  consideration  of  the  sum  of , 

&c.,  HE  the  said  {second  party,)  hath  granted,  &c.,  and 
by  these  presents  doth  grant,  &c.  all,  &c.  {pursuing  the 
Mime  words  in  conveying  the  premises  in  exchange  from  the 
second  party;  and  also  inserting  the  same  covenants  Jor  the 
title  as  are  made  use  of  in  the  conveyance  in  exchange  from  the 
fint  party). 

a    deep    of    mutual    conveyance,  by    way    of  ex- 
change,   BY    three    several    PARTIES    INTERESTED 
.  ON   ONE    SIDE,    AND    A    CORPORATION    ON    THE    OTHER. 

This  indenture  made,  &c.  between  (A  B,)  of 

and  (C  D,)  of ,  a  party  interested  in  the  heredita- 
ments and  premises  hereinafter  firstly  described  and  intend- 
ed to  be  hereby  conveyed  in  exchange,  as  hereinafter  men- 
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tioned,  as  a  trustee  for  the  said  (A  B)  and  (E  F,)  of 


of  the  one  part,  and  the  mayor  and  commonalty  and 
citizens  of  London  of  the  other  part  Whereas  [here  was 
recited  the  act  for  the  building  of  Blackfriars^  Bridge, 
whereby  the  mayor  aad  commonalty  were  empowered  to 
purchase  and  pull  down  houses  for  widening  streets,  &c.] 
And  whereas  the  said  mayor,  aldermen,  and  commonalty 
and  citizens  of  the  said  city,  in  common  council  assembleo, 
having  judged  it  fit  and  necessary  to  purchase  (amongst 
other  premises,)  the  freehold  piece  or  parcel  of  ground  herein- 
after mentioned^,  to  be  hereby  to  them  granted  and  released, 
for  the  purpose  of  carrying  into  execution  the  said  act, 
sonae  time  since  treated  with  the  said  (Jirst  'party ^  A  B), 
the  only  person  who  then  claimed  to  be  entitled  thereto,  and 
the  (other  partyf  E'F,)  for  the  purchase  thereof;  but  the  said 
{second  party,  E  F,)  not  being  then  able  to  produce  and 
evince  a  clear  title  to  the  freehold  and  inheritance  thereof, 
to  the  satisfaction  of  the  said  mayor  and  commonalty  and 
citizens  of  the  said  city,  a  jury  impannelled,  summoned,  and 
returned,  pursuant  and  according  to  the  directions  of  the 
said  recited  act,  did  for  their  verdict,  and  upon  their  oaths 
say — that  the  freehold  and  inheritance  of  the  same  premises 

was  of  the  value  of  £ ,  and  they  did  assess  that  sum 

to  be  paid  Cor  the  purchase  thereof,  whereupon  the  said 
court  did  give  judgment  thereupon,  according  to  the  direc- 
tions of  the  said  act ;  but  the  said  (party,  E  F,)  not  being 
then  or  of  himself  able  to  make,  or  procure  .to  be  made  ana 
exequted,  any  good«  valid,  and  lawful  conveyances  and  as- 
surances in  the  law  thereof  to  the  said  mayor  and  com- 
monalty and  citizens,  the  said  sum  of  £ was,  by 

virtue  of  an  order  of  the  saidx^ourt  of  mayor  and  aldermen 

of  the  said  city,  made  for  that  purpose,  on  the day  of 

,  paid  into  the  Bank  of  England,  for  the  use  of  the 

parties  interested  therein,  to  be  paid  to  them  according  to 
their  respective  estates  and  interest  therein,  at  such  time 
or  times  as  the  said  court  should  order  and  direct^ 
And  whereas  part  of  the  said  premises  intended  to  be 
purchased  hath  been  since  laid  into  the  street  leading  to 

,  and  the  residue  thereof  hath  been  let  by  the  said 

mayor  and  commonalty  and  citizens  on  a  building  lease,  but 
no  conveyance  thereof  bath  as  yet  been  made  or  executed 
either  by  the  said  (party,  E  F,)  or  any  other  person  or  persons 
whomsoever.    And  whereas   the  said  (party ,  E  F,)  to- 

f  ether  or  jointly,  with  the  said  A  B  and  C  D,  the  trustees, 
eing  now  enabled  to  make  and  execute  a  full  and  complete 
conveyance  of  the  said  piece  or  parcel  of  ground  and  pre- 
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mises,  have  lately  proposed  to  the  said  mayor  and  com" 
monalty  and  citizens  of  the  said  city,  in  common  council 

assembled,  in  lieu  of  the  said  sum  of  £ >^  so  assessed 

and  awarded,  as  aforesaid,  as  the  value  thereof,  and  so 
paid  into  the  Bank  of  England  for  the  purposes  aforesaid, 
to  accept  and  take  a  conveyance  of  other  ground  and  pre- 
mises  of  and  from  the  said  mayor  and  commonalty  and 
citizens,  and  belonging  to  them,  being  the  piece  or  parcel 
of  ground  and  premises  hereinafter  granted  and  enfeoned  by 
them,  thte  said  mayor  and  commonalty  and  citizens,  to  the 
said  A  B,  C  D,  and  E  F,  and  to  permit  and  suffer  them  the 
said  mayor  and  commonalty  and  citizens  of  the  said  city,  to 
receive  back  to  and  for  their  own  use  and  benefit,  the  said 

sum  of  £ ,and  also  to  allow  and  pay  to  them  the  further 

sum  of  JP ,  for  or  on  account  of  the  charges  and  ex- 
penses which  they  the  said  mayor  and  commonalty  and 
''citizens  had  been  put  to  by  the  occasion  aforesaid.  And 
WHEREAS,  by  virtue  of  an  order  of  the  court  of  mayor  and 
aldermen  of  the  said  city,  made  for  that  purpose,  by  and 
with  the  consent  and  approbation  of  them,  the  said  A  B, 
C  D,  and  E  F,  dated,  &c.,  thcv,  the  said  mayor  and  com- 
monalty and  citizens  of  the  said  city,  have  this  day  received 
from  and  out  .of  the  said  Bank  of  England  the  said  sum  of 

£ ,  so  paid  in  and  deposited  for  the  purpose  aforesaid. 

Now  THIS  INDENTURE  WITNESSETH,  that  in  puTsuauce 
of  the  above  recited  proposal  and  agreement,  and  for  and  in 
consideration  of  the  grant  and  assurance  hereinafter  made  by 
the  said  mayor  and  commonalty  and  citizens  to  the  said 
A  B,  C  D,  and  E  F,  of  the  said  piece  or  parcel  of  ground  and 
premises,  as  aforesaid,  and  for  and  in  consideration  of  the 
sum  of  10s.  of  lawful  money  of  Great  Britain  to  them,  the 
said  A  B,  C  D,  and  E  F,  in  hand,  well  and  truly  paid  by  the 
said  mayor  and  commonalty  and  citizens  of  the  said  city  of 
London,  at  of  before  tlie  sealing  and  delivery  of  these  presents 
the  receipt  whereof  is  hereby  acknowledged,  they,  the  said 
^A  B,  CD,  and  EF,  have,  and  every  one  of  them  hath 
granted,  released,  ratified,  and  confirmed ;  and  by  these  pre- 
sents DO,  and  each  and  every  of  them  doth  grant,  release, 
ratify,  and  confirm  unto  the  said  mayor  and  commonalty 
and  citizens  (in  tlieir  actual  possession  now  being,  by  virtue 
of  the  above  in  part  recited  act,)  and  their  heirs  and  succes- 
sors, All,  8cc.     And  also  all  edifices,  buildings,  &c.  to  the 
said  piece  or  parcel  of  ground,  and  premises  hereby  granted 
and  released,  or  mentioned,  or  intended  so  to  be,  or  any 
of  them,  or  any  part  thereof  belonging,  or  in  any  wise  apper- 
taining, or  with  the  same  or  any  of  them  held,  used,  occu- 
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pied^  or  enjoyed »  or  accepted,  reputed,  deemed,  taken,  or 
known,  as  part,  parcel,  or  member  thereof,  or  of  any  part 
thereof,  or  appurtenant  thereunto.     And  the  rerersion  and 
reyersions,  remainder  and  remainders,  yearly  and  other  rents, 
issues  and  profits,  of  all  and  singular,  the  same  premises  hereby 
granted  and  released,  or  intended  so  to  be,  and  all  the  estate, 
right,  title,  use,  trust,  property,  claim,  and  demand  whatsoever, 
both  at  law  and  in  equity,  and  in  possession,  reversions,  re- 
mainder, expectancV)  or  otherwise,  howsoever,  of  them  the 
said  A  B,  C  D,  and  EF  of,  in,  and  to  the  same  heredita* 
ments  and  premises,  and  every  part  and  parcel  thereof.    And 
ALSO  all  deeds,  evidences,  muniments,  and  writings,  touching 
and   concerning  the  said  premises  hereby  granted  and  re- 
leased only,  or  any  part  thereof  now  in  the  custody  or  power 
of  them,  the  said  A  B,  C  D,  and  £  F,  or  any  of  them,  or  which 
they  or  any  of  them  can  come  by  or  at,  without  action  or  suit 
at  law  or  in  equity,  together  with  true  and  authentic  copies  of 
all  such  deeds,  instruments  and  writings  now  in  the  custody  or 
power  of  them,  the  said  A  B,  C  D,  and  E)  F,  or  any  of  them 
as  relate  to  the  said  premises  hereby  granted  and  released 
jointly  with  any  other  messuages,  lands,  tenements,  or  here- 
ditameqts.    To  have  a Nn  to  hold  the  said  piece  or  parcel 
of  ground  and  hereditaments,  and  all  and  singular  other  the 
premises  hereby  granted  and  released,  or  intended  so  to  be, 
with  their  and  every  of  their  appurtenances  unto  the  said 
mayor  and  commonalty  and  citizens  ;  To  the  only  use  and 
behoof  of  them  the  said  mayor  and  commonalty  and  citizens, 
and  their  successors  for  ever.     [Here  were  inserted  the  usual 
covenants  for  the  title  and  for  further  assurance  from  the 
parties  so  conveying  to  the  city.]     Atio  this  indenture 
FURTHER  WITNESSETH,  that  IP  pufsuauce  aud  performance 
on  the  part  and  behalf  of  the  said  mayor  and  commonalty 
and  citizens  of  the  said  city,  of  the  above  in-part  recited 
agreement,  and  in  consideration  of  the  grant  and  conveyance 
hereinbefore  made  to  them  by  the  said  A  B,  C  D,  and  E  F, 
of  the  said  intended  to  be  purchased  piece  or  parcel  of 
ground  and  premises,  and  for  and  in  consideration  of  the 
said  two  several  sums  of  £ and  £ ,  making  to- 
gether the  sum  of  £ r~  of  lawful  money  of  Great  Bri- 
tain, to  them  the  said  mayor  and  commonalty  and  citizens 
of  the  said  city  of  London,  well  and  truly  paid  by  the  said 
A  B  and  EF  at  or  before  the  execution  of  these  presents, 
the  receipt  of  which  said  sum  of  £ ^ — ,  in  manner  afore- 
said,   they  the  said  mayor, 'commonalty,   and  citizens   do 
hereby,  and  by  their  common  seal  af&xed  thereto,  acknow- 
ledge, testify,  and  admit ;  and  thereof  and  therefrom,  and  of 
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and  from  every  part  and  parcel  thereof,  do  acquit,  release, 
exonerate,  and  for  ever  discharge  the  said  ( A  B)  and  (E  F,) 
and  every  of  them,  their,  and  every  of  their  heirs,  execu- 
tors, and  administrators  by  these  presents :  thby,  the  said 
mayor,  commonalty, and  citizens  or  the  said  city  have  grant- 
ed, aliened,  enfeoffed  and  coiifirmed,  and  by  these  jiresents 
DO  grant,  alien,  enfeoff*,  and  confirm  unto  the  said  (A  B) 
and  (E  F,)  their  heirs  and  assigns,  All  that,  &c.  And  also 
all  edifices,  buildings.  Sec.  and  appurtenances  whatsoever 
the  said  piece  or  parcel  of  ground  and  premises  herein- 
before lastly  mentioned  to  be  hereby  granted  and  enfeoffed, 
or  any  part  thereof  belonging,  or  in  any  wise  appertaining, 
or  with  the  same  or  any  part  thereof  held,  used,  occupied,  or 
enjoyed,  or  accepted,  reputed,  deemed^  taken,  or  known  as 
part,  parcel,  or  member  of  the  same,  or  any  part  thereof, 
or  as  appurtenant  thereunto ;  and  the  reversion  and  rever« 
sions,  remainder  and  remainders,  yearly,  and  other  rents, 
issues,  and  profits  of  all  and  singular  the  same  premises ; 
and  all  the  estate,  right,  title,  interest,  inheritance,  use, 
trust,  property,  possession,  claim,  and  demand  whatsoever, 
both  at  law  and  in  eq^uity,  of  the  said  mayor  and  common- 
alty and  citizens  of,  m,  and  to  the  same  and  every  part  and 
parcel  thereof.  To  have  and  to  hold  tl^ie  said  piece 
or  parcel  of  ground,  and  all  and  sin^ar  other  the  premises 
hereinbefore  lastly  mentioned,  and  hereby  granted  and 
enfeoffed,  or  intended  so  to  be,  with  their  and  every  of 
their  appurtenances  unto  the  said  (A  B)  and  (E  F,)  their 
heirs  and  assigns,  to  the  only  proper  use  and  be- 
hoof of  the  said  (firtt  and  second  party,)  their  heirs,  and 
assigns  for  ever^  as  tenants  in  conlmon,  and  not  as  joint 
tenants.  [Jtfere  Was  inserted  a  power  of  attorney  from  the 
mayor  and  commoncUty,  and  citizens,  to  delivisr  seisin,  with 
the  usual  covenants  on  their  part  for  the  title.]  In  Wit- 
ness, &.C. 


*  As  a  corporation  cannot  be  seised  to  an  use,  they  can,  therefore,  only 
exchange  by  feoffment. 
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CHAP.  X. 


OF  A  PARTITION. 


A  Deed  of  partition  is  an  instrument  in  writing,  whereby 
two  or  more  joint  tenants^  coparceners,  or  tenants  in  com- 
mon agree  to  divide  the  lands  so  held  among  them  in  seve- 
ralty, each  taking  a  distinct  part.    2  Black.  Com.  323. 

Here,  as  in  some  instances,  there  is  an  unity  of  interest, 
and  in  all  a  unity  of  possession ;  it  is  therefore  necessary 
that  they  all  mutually  convey  and  assign  to  each  x>tiber  the 
several  estates  which  they  are  to  take  and  enjoy  separately. 
Ibid. 

Every  partition  implieth  in  i)^  and  hath  annexed  to  it  a 
special  warranty  in  law ;  but  the  warranty  annexed  to  a  par- 
tition by  the  word  dedi,  doth  always  go  in  privity ;  and 
therefore  the  assigns  of  either  party  can  in  these  cases 
take  no  advantage  of  it.      Sh^p.  Touch.  185, 198. 

By  the  common  law,  coparceners  being  compellable  to 
make  partition,  might  have  made  it  by  parol  only ;  but 
joint  tenants  and  tenants  in  common  must  have  done  it  by 
deed;  but  the  ^statute  of  frauds,  29  Car.  2.  c.  3»  hath  now 
abolished  this  distinction,  and  made  a  deed  in  all  cases 
necessary.    2  Black.  Corn.  324. 

Also,  by  the  statutes  31  Hen.VIIl.  c*  1.  and  32  Hen.  VIII. 
c.  32.  joint  tenants,  either  of  inheritances  or  other  less 
estates,  are  compellable  by  writ  of  partition  to  divide  their 
lands,  or  they  may  be  compelled  thereto  by  a  decree  in 
equity.  But  these  statutes  for  enforcing  partition  do  not 
extend  to  copyholds,  nor  will  a  voluntary,  partition  between 


352  SHEPPARDS  PRECEDENT. 

copyholders  be  good  without  a  license  from  the  lord.  Co. 
Cop.  §  54  to  126.  Gilb.  Ten.  186.  Co.  Lit.  59.  Watk. 
Cop.  194, 203. 

A  partition  may  be  made  of  a  remainder  or  reversion 
during  the  continuance  of  the  particular  estate,  as  well  as 
an  estate  in  possession,  a  remainder  or  reversion,  being 
equally  a  vested  interest,  and  capable  of  being  disposed  of 
as  an  estate  in  possession.     Feam^s  Post.  Works,  243. 

A  severance  by  joint  tenants  or  coparceners,  so  as  to 
make  them  tenants  in  common,  may  be  made  by  either  of 
them  granting  his  or  her  portion  to  a  stranger,  to  the  use  of 
himself,  or  herself,  or  by  any  other  mode  of  alienation. 
Watk.  Pr.  83. 

FOBM    OF    A    DEED    OF    PARTITION.* 

This  indenture  made,  &c.  between  (A  B)  of,  &c.  of 
the  one  part,  and  (C  D,)  of,  &c.  and  (E,)  his  wife,  of  the 
other  part.  Whereas  (F  G,)  of,  &c.  deceased,  was,  at  the 
time  of  his  decease,  seized  of,  or  well  entitled  to  an  absolute 
estate  of  inheritance  in  fee  simple,  of  and  in  two  freehold 
messuages  or  tenements  situate,  &c.  which  said  messuages 
or  tenements  are  hereinafter  more  particularly  mentioned  and 
described.  And  whereas  the  said  FG  lately  departed 
this  life  without  issue,  and  intestate  as  to  the  said  messuages 
or  tenements,  leaving  the  said  A  B,and  E  the  wife  of  the  said 
C  D.  His  sisters  and  coheiresses  at  law,  him  surviving,  who 
thereupon  became,  and  now  are  seized  in  fee  as  coparceners 
^of  and  in  the  said  messuages  or  tenements,  hereditaments,  and 
premises.  And  whereas,  by  certain  articles  of  agree- 
ment bearing  date  on  or  about  the day  of , 

which  was  in  the  year  of  our  Lord ,  and  made,  or 

expressed  tp  be  made  between  the  said  (A  B)  of  the  one 
part,  and  the  said  (C  D,  and  E  his  wife)  of  the  other  part, 
after  reciting  to  the  e£Pect  hereinbefore  recited,  and  reciting 
that  it  had  been  mutually  agreed  by  and  between  the  said 
parties  thereto,  to  make  partition  of  the  said  two  several 
messuages  or  tenements  in  manner  thereinafter  mentioned. 
It  is  WITNESSED  that  it  was  thereby  mutually  declared  and 
agreed  that  the  said  partition  and  division  snould  be  made 

*  The  above  deed  was  prepared  by  a  gendeinaii  at  the  Bar  who  ranks 
a»  one  of  the  first  conveyancers  of  the  present  period  ^  and  afterwards 
staled  on  the  behalf  of  one  of  ihc  parties  oy  the  Editor  of  this  Book. 
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and  carried  into  effect  between  the  said  parties  in  manner 
following — that  is  to  ^ay,  that  in  Ae  first  place  the  said 
A  B  should  elect  and  choose  one  of  tho  said  messuages  or 
tenements.     To  hold  to  her  heirs  and  assigns  in  severalty, 
freed  and  discharged  from  all  the  right,  tide,-  or  interest  of 
the  said  E,  the  wife  of  the  said  C  D,  her  heirs  and  assigns 
therein ;  and  in  the  next  place  that  the  said  E  should  take 
and  accept  the  other  or  remaining  messuage  or  tenement  to 
hold  to  her,  her  heirs  and  assigns  m  severalty,  freed  and  dis- 
charged from  alt  the  right,  title,  or  interest  of  the  said  (A  B,) 
her  heirs  and  assigns  therein;  and  it  was  thereby  further 
agreed  that  the  said  (A  B)  should  make  her  election  within 
the  space  of  one  calendar  month,  from  the  day  of  the  date 
of  the  now  in-part  recited  articles  of  agreement ;  and  that 
immediately  aner  the  said  (A.B)  should  have  so  made  her 
election,  a  separate  valuation  should  be  made  and  taken  of 
each  of  the  two  several  messuages  or  tenements  by  two 
competent  persons,  one  to  be  chosen  by  the  said  (A  B,)  and 
the  other  by  the  said  C  D,  and  E  his  wife,  and  in  case  of 
difierence  tietween  them  by  a  third  person,  to  be  chosen  by 
the  two  persons  so  first  named.    And  it  was  thereby  fur- 
ther agreed  by  and  between  the  said  parties  thereto,  that 
upon  such  valuation 'being  taken,  the  party  whose  share 
STOuld  appear  upon  such  valuation  to  be  of  the  greater 
value,    should  pay  to  the  party  whose  share  should,  upon 
such  valuation,  appear  to  be  of  inferior  value,  a  sum  of 
money  equal  in  amount  to   one  moiety  of  the  difference 
which  should  appear  upon  the  face  of  such  valuation  be- 
tween the  said  respective  shares,  so  that  the  share  which 
should  appear  of  greater  value  should,  by  such  payment,  be 
reduced  and  made  equal  to  the  share  which  should  appear 
to  be  of  inferior  value.     And  it  was  thereby  further  agreed 
that  upon  such  valuation  and  payment  being  so  made  as 
aforesaid,  such  conveyances  and  assurances  should  be  made 
and  executed  by  and  between  the  said  parties  hereto  ;  and  also 
such  fine  or  fines,  recovery  or  recoveries,  levied  and  suffered 
as  should  be  proper  and  necessary,  and  as  counsel  should 
advise  for  the  further  better  and  more  perfectly  carrying  into 
eflTect  the  partition  and  division  between  the  said  parties, 
and  for  better  conveying  and  assuring  unto  each  of  them, 
their  respective  heirs  and  assigns  in  severalty,  an  absolute 
estate  or  freehold  of  inheritance  in  fee-simple,  of  and  in 
their  respective  shares  of  the  said  two  several  messuages  or 
tenements  and  premises,    as  by  the  said   in-part  recited 
articles  of  agreement,  reference  being  thereunto  had,   will 
mote  fully  and  at  large  appear.     And  whrreas  the  said 

2  A 
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(A  B,)  in  pursuance  of  the  said  in-part  recited  articles  of 
agreement,  did,  within  the  time  thereby  limited  and  ap- 
pointed for  that  purpose^  duly  elect  and  choose  the  said 
messuage  or  tenement  known   and  distinguished  by,  8lc.  . 
To  HOLD  to  her,  her  heirs  and  assigns  in  severalty,  as  and  for 
her  share  in  the  said  partition  or  oivision  :   And  whereas, 
upon  such  election  being  so  made  by  the  said  (A  B,)  as 
aforesaid,  a  separate  valuation  was  made  and  taken  of  each 
of  the  said  messuages  or  tenements,  as  directed  by  the  said 
in-part  recited  articles  of  agreement ;  and  it  appearing  upon 
such  valuation^  that  the  said  messuage  or  tenement  ois* 
tinguished,  8cc.  was  superior  in  value  b^  the  sum  of  ^100  to 
the  said  messuage  or  tenement  distmgnished  as,  &c.   so 
elected  and  chosen  by  the  said  (A  B,)  as  aforesaid,  the  sum 
of  £50,  being  one  equal  moiety  or  half  part  of  the  said  sum 
of  £100,  hath  on  or  oefore  the  day  of  the  date  of  these  pre- 
sents been  duly  paid  by  the  said  C   D,  and  E,  his  wife, 
Qftcond  parlies,)  to  the  said  A  B  (Jirst  j}arty,)  and  by  such 
payment  the  share  of  the  said  E,  the  wife  of  the  said  C  D, 
{second  parties^  hath  been  reduced  and  made  equal  to  the  share 
of  the  said  AB  ijirst  party).     Now    thu    indentube 
WITNESSETH,  that  as  well  in  pursuance  of  the  said  in-part 
recited  agreement  and  for  effectuating  the  same,  and  for 
the  purpose  of  conveying  to  the  said  A  B  {first  party,)  her 
heirs  and   assigns,    the  said   messuage  or  tenement   and 
premises  so  elected  and  chosen  by  her  for  her  part  and  share 
in  the  said  partition,  to  be  held  m  severalty  as  aforesaid,  as 
for  and  in  consideration  of  the  sum  of  6s.  of  lawful  money 
of  Great  Britain,    by  her  the  said  A  B  (first  party,)  to 
the  said  C  D  and  E,  his  wife,  {second  parties,)  in  hand  paid 
at  or  before  the  sealing  and  delivery  of  these  presents,  (the 
receipt  whereof  is  hereby   acknowledged,)  they  the    said 
CD,  and  E  his  wife,  {second  parties,)  have  and  each  of 
them  hath  granted,  bargained,  sqld,  aliened,  released,  ^nd 
confirmed ;  and  by  these  presents  do,  and  each  of  them 
DOTH  grant,  bai^in,  sell,  alien,  release,  and  confirm  unto 
the  said  A  B  {^st  party,)* in  her  actual  possession  now 
being,  by  virtue  of  a  bargain  and  sale  to  her  thereof  made 
by  the  said  CD,  and  E,  his  wife,  {second parties,)  for  5s.  con- 
sideration, by  indenture  bearing  date  the  day  next  before  the 
day  of  the  date  of  these  presents,  for  the  term  of  one  whole 
year,  commencing  from  the  day  next  before  the  day  of  the 
date  of  the  same  indenture  of  bargain  and  sale^  and  by  force 
of  the  statute  made  for  transfering  uses  into  possession,  and 
to  her  heirs ;    All  that.  Sec.  together  with  all  way-paths,  &c. 
to  the  said  messuage  or  tenement,  hereditaments  and  pre- 
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vuMft  mentioned  to  be  hereby  granted  and  released,  re- 
spectively belonging,  or  in  any  wise  appertaining,  or  with 
the  same  or  any  of  them,  or  any  part  or  parcel  .thereof,  beld^ 
used,  occopied  or  enjoyed,  or  accepted,  taken,  reputed* 
deemed  or  known  as  part,  parcel/  or  member  thereet ;  and 
the  retrersiott  and  reversions,  remainder  and  remainders, 
yearly  and  other  rents,  issues  and  profits  of  all  and  singnlar 
the  said  prenuses,  and  all  the  moiety,  share,  purparty,  estate^ 
right,  title,  interest,  use,  trust,  possession,  property,  beneftt, 
dann  and  demand  whatsoever,  both  at  law  and  in  equity, 
of  them  the  said  G  D,  and  E,  his  wife  (^second panies)^  unto 
and  out  of  the  said  premises:  To  have  and  to  holu 
die  said  messnage  or  tenement,  and  all  and  singular  other 
the  premises  hereinbefore  mentioned  to  be  herew  eranted 
and  released,  as  aforesaid,  witji  their  and  every  of  their  ap* 
pmtenaneea^  unto  the  said  A  B  (Jirst  party,)  her  heirs  and 
assigns  for  ever,  to  the  only  pro{>er  use  and  behoof  of  her 
the  said  A  B  (Jirtt  party,)  her  heirs  and  assigns  for  ever  in 
severalty,  freed  and  discharged  of  and  from  all  right,  title, 
purparty,  shores,  claims,  and  demands  whatsoever  of  her, 
the  said  E,  the  wife  of  the«aid  C  D  (second  partiei,)  and  her 
faoESy  oi^  in,  and  to  the  same  premises,  every  or  any  part  or 
parcel  theieo£  Ano  for  the  more  effectually  and  satisiac* 
tortly  conveying  and  assuring  the  aforesaid  hereditaments 
and  premises  unto  the  said  A  B  {Jint  parhf,)  and  her  heirs, 
he,  the  s^  C  D,  for  himself,  and  the  said  E  his  wife,  and  his 
and  her.  heirs,  doth  hereby  covenant,  promise,  and  agree,  that 
they  die  said  CD,  and  E  bis  wife,  and  her  heirs,  shall  and  will, 
in  or  as  of  Eatter  term  now  next  ensuing,  or  in  or  as  of  any 
sobseqii^t  term,  at  the  recpiest  of  the  said  A  B  (^st  party,} 
her  heirs  or  assigns^  acknowledge  and  levy  indne  form  of 
law  before  the  Justices  of  His  Majesty's  Court  of  Common 
Pleas,  at  Westminster,  one  or  more  fine  or  fines,  sur  co* 
nusance  de  droit  comme  ceo,  Av.  to  be  en^ossed,  recorded^ 
and  sned  forth  with  proclamations,  accordmg  to  the  form  of 
the  statute  in  such  case  made  and  rprovided,  umto  the  said 
A  B  {first  party,)  and  her  heifs  of  all  that  messuage  or  tene- 
ment, hereditaments,  and  premises  hereinbefore  granted  and 
released,  with  the  appurtenances,  by  such  aptr  and  eoii^ 
venient  name  and  names,  quantities,  and  other  descriprtions 
as  will  eflectiMilly  comprise  the  same,  and  shall  be  for  that 
^rpose  thought  fit  and  requisite.  And  it  is  heeeby  de- 
clared to  be  the  true  intent  and  meaning  of  these  presents, 
and  of  the  parties  hejreto,  that  as  well  the  said  fine  or  fines, 
•so  as  aforesaid  or  in  any  other  manner  to  be  acknowledged 
<and  levied*  as  also  all  other  conveyanc^es  and  assurances  in 

2  a2 


356  sheppard's  pbecedent. 

the  law  whatsoever,  heretofore  or  already,  or  to  be  at  any 
time  or  times  hereafter,  had,  made,  done,  acknowledged, 
levied,  suffered,  or  executed  of  the  said  messuage  or  tene- 
ment, hereditaments  and  premises,  or  any  part  thereof,  by 
or  between  the  said  parties  to  these  presents,  or  any  of 
them,  or  whereunto  they  or  any  of  them  are,  is,  or  shall  be 
parties  or  party,  privies  or  privy,  shall  be,  and  enure  and 
shall  be  oeemed,  adjudged,  construed,  and  taken  to  be, 
and  enure,  and  is,  and  are  hereby  declared  to  have,  at  the 
time  of  the  levying,  making,  suffering,  and  executing 
thereof,  been  meant,  and  intended  to  be,  and  enure  to  the 
only  proper  use  of  the  said  A  B  (^  first  party^  her  heirs  and 
assigns  for  ever.  And  the  said  the  C  D  {second party^)  for 
himself,  his  heirs,  executors,  and  administrators,  and  for 
the  said  £,  his  wife,  doth  cgvenant,  promise,  and  agree  to 
and  with  the  said  A  B  (first  party,)  her  heirs  and  assigns, 
by  these  presents,  in  manner  following, — ^that  is  to  say : — 
that  they  the  said  C  D,  and  E  his  wife,  or  either  of  them 
have  not,  nor  hath  at  any  time  or  times  heretofore,  made, 
done,  committed,  executed,  or  wittingly  or  willingly  oc- 
casioned or  suffered  any  act,  deed,  matter,  or  thing  what- 
soever, whereby,  or  by  reason  or  means  whereof  the  said 
messuage  or  tenement,  hereditaments,  and  premises  herein- 
before mentioned  to  be  hereby  granted  and  released,  or  any 
part  or  parcel  thereof,  are,  is,  or  can,  or  shall,  or  may  be  in 
any  wise  impeached,  charged,  a£fected,  or  incumbered  in 
title,  chaige,  estate,  or  otherwise,  howsoever.  And  fur- 
ther, that  she  the  said  AB  {first  party,)  her  heirs  and 
assigns,  shall  and  lawfully  may,  from  time  to  time,  and  at 
all  times  hereafter,  peaceably  and  quietly  iiave,  hold,  oc- 
cupy, possess,  and  enjoy  all  and  singular  the  said  messuage 
or  tenement,  hereditaments  and  premises  hereinbefore  men- 
tioned to  be  hereby  granted  and  released,  with  their  and 
every  of  their  appurtenances,  and  have,  receive,  and  take 
the  rents,  issues,  and  profits  thereof,  and  of  everypart  thereof 
to  and  for  her  and  their  own  proper  use  and  benefit  in  seve- 
ralty, according  to  the  true  intent  and  meaning  of  these 
presents,  without  any  let,  suit,  hindrance,  interruption  or 
denial  whatsoever,  off,  from,  or  by  the  said  C  D,  and  E 
his  wife,  or  either  of  them,  their,  or  either  of  their  heire, 
or  any  other  person  or  persons  whomsoever,  having  or  law- 
fuOy  or  equitably  claimmg,  or  who  shall  or  may  hereafter  have, 
or  lawfully  claim  any  estate,  right,  title,  trust,  or  interest  in, 
to,  or  out  of  the  same  premises,  or  any  of  them,  by,  from, 
or  under,  or  in  trust  for  the  said  C  D,  and  E  his  wife,  or 
either  of  Ihem,  or  the  said  F  G,  deceased  (save  under  the 
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said  A  B,)  or  by,  from,  through,  or  under  their  or  either  of 
their  right,  title,  estate,  .or  interest,  save  as  aforesaid.    And 
that  free  and  clear,  and  freely  and  clearly  acquitted,  exone- 
rated, and  for  ever  discharged  or  otherwise  by  tha  said  C  D, 
and  £  bis  wife,  or  one  of  them,  their,  or  one  of  their  heirs, 
executors,  or  administrators,  well  and  sufficiently  defended, 
saved,   and  kept  harmless,  and   indemnified  of,  from,  and 
against  all  and  all  manner  of  former  and  other  gifts,  grants, 
bargains,  sales,  mortgages,  jointures,  dowers,  uses,  entails, 
rents,  and  arrears  of   rents,  statutes,  judgments,    recog- 
nizances,  titles,    charges,  and    incumbrances   whatsoever; 
made,   done,  occasioned  or  suffered  by  them  the  said  C  D, 
and  E  his  wife,  or  either  of  them  or  the  said  F  G,  deceased, 
or  by,  with,  or  through  their  or  any  or   either   of  their 
acts,  means,  procurement,  consent,  privity,  or  default.    An  d 
MORBOVER,  that  they  the  said  C  D,  and  E  his  wife,  and 
each   of  them,  and  their  and  each   of  their  heirs,   and  all 
person  or  persons  whomsoever  lawfully  or  equitably  claim- 
ing,  or  to  claim,  by>  from,  or  under  them,  the  said  CD, 
and  £  his  wife,  or  either  of  them,  or  by,  from,   or  under 
the   said  A  B,  deceased,   save   under   the  said    A  B  {first 
parly),  shall  and  will,  from  time  to  time,  'and  at  all  or  any 
time8  hereafter,  at  and  upon  the  reasonable  reguest,  and  at 
the  proper  costs  and  charges  of  the  said  A  B  (Jirst  party^) 
her  heirs  or  assigns,  make,  do,  acknowledge,  levy,  suffer,  and 
execute,  or  cause  and '  procure  to  be  ^made,  done,  ackow* 
ledged,  levied,  suffered,  and  executed,   all  and  every  such 
further  and  other  act  and  acts,  deed  and  deeds,  devises, 
conveyances  and  assurances- in  the  law  whatsoever,  for  the 
further,  better,  more  perfect  and  absolutely  conveying  and 
assuring  all  and  singular  the  said  messuage  or  tenement,  he- 
reditaments and   premises  hereinbefore   respectively*  men- 
tioned to  be  hereby  granted  and  released,  as  aforesaid,  with 
their  and    every   of    their    appurtenances    to  the   use    of 
the    said     A  B    {first   party,)    her    heirs    and    assigns, 
or  as  she  or  they  shall  direct  and    appoint,   to   be    held 
in  severalty,  according  to  the  true  intent  and  meaning  of 
these  presents,  be. the  same  by  fine  or  fines,   common   re- 
coverv  or  common  recoveries,  or  other  matters  of  record, 
or  otherwise  howsoever,  as  by  the  said  A  B  {first  party^) 
her  heirs  or  assigns,  or  her,  their,  or  any  of  their  counsel, 
shall  be  lawfully  and  reasonably  devised   or  advised,  and 
required,  so  as  such  further  assurance  or  assurances  con* 
tain  in  them  no  further  or  other  covenants',  or  warranty, 
than  against  the  person  or  persons  who  shall  be  so  required 
to  make  and  execute  the  same,  his   and  their  own  heirs. 
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executors,  and  administrators,  and  his  and  their  ewn  acts, 
deeds  and  defaults  respectively,  and  the  acts,  deeds,  and 
defaults  of  his,  her,  and  their  ancestors;  ^and  so  as  no 
such  person  or  persons  be  compelled  or  compellable  to  travel, 
or  go  from  his,  her,  or  their  usual  place  or  places  of  abode 
for  the  doing  tiiereof.  And  this  indenture  furthkb 
WITNESSETH,  that  as  well  in  pursuance  of  the  said  agree- 
ment, and  for  further  effectuating  the  same,  and  for  con- 
veying to  the  said  C  D,  and  £  his  wife,  {second  parties,}  and 
her  heirs,  the  said  messuage  or  tenement  distinguished,  &Cr 
being  her  purparty  and  share  in  the  aforesaid  partition,  to  be 
held  in  severalty ;  and  in  consideration  of  the   premises^ 

and  for   and  in    consideration  of  the  sum  of  £ 

of  lawful  money  of  Great  Britain,  by  them  the  said  C  D, 
and  E  bis  wife,  {second  parties,)  to  the  said  A  B,  {first 
party,}  in  hand  paid  at  or  before  the  sealing  and  delivery 
of  these  presents,  the  receipt  whereof  she  the  said  A  d 
(first  partifj)  doth  hereby  acknowledge,  and  of  and  firom  the 
same  and  every  part  thereof,  doth  acquit,  release,  and  dis- 
charge the  said  C  D,  and  E  his  wife  (second  parties,)  and 
each  of  them,  their  and  each  of  their  heirs,  exiecutors, 
administrators  and  assigns,  and  every  of  them  for  ever  by 
'these  presents:  Sde,  the  said  A  B,  (first  party ^  hath 
granted,  bargained,  sold,  aliened,  released  and  confirmed, 
and  by  these  presents  doth  grant,  bcurgain,  sell,  alien,  re- 
lease, and  confirm  unto  the  said  C  D,  and  E  his  wife, 
(second  parties)  in  their  actual  possession  now  being,  by 
virtue  of  a  bargain  and  sale  to  them  thereof  made  by 
the  said  (first  party)  for  bs.  consideration,  by.  indenture, 
bearing  date  the  day  next  before  the  day  of  tlie  date  of 
these  presents  for  one  whole  year,  commencing,  from  the  day 
next  before  the  day  of  the  date  of  the  same  indenture  of 
bargain  and  sale,  and  by  force  of  the  statute  for  transferring 
uses  into  possession :  All,  &Cr  And  the  reversion  and 
reversions,  remainder  and  remainders,  yearly  and  other  rents, 
issues  and  profits  of  all  and  singular  the  said  premises,  and 
all  the  moiety  share,  purparty,  estate,  right,  title,  interest, 
use,  trust,  possession,  property,  benefit,  claim,  and  demand 
whatsoever,  both  at  law  and  in  equity,  of  her  the  said  A  B 
(first party,)  in,  to,  or  out  of  the  said  premises:  To  have 
AND  TO  hold  the  said  messuage,  or  tenement,  heredita- 
ments and  premises  lasUy  before*mentioned  to  be  hereby 
granted  and  released,  with  their  and  every  of  their  appur- 
tenances unto  the  said  C  D,  and  £  his  wife,  (second  parties,) 
and  her  heirs  in  severalty,  freed  and  discharged  of  and  from 
all  right,  title,  interest,  purparty,  share,  claims,  and  demands 
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whatsoever,  of  or  by  her  the  said  AB{  Jirst  parijf,)  and  her  heirs 
of^  in,  and  to  the  same  premises,  every  or  any  part  or  parcel 
thereof,  but  nevertheless  to  the  uses  following — that  is  to 
say :  To  thb  usb  of  such  person  or  persons,  and  for  such 
estate  and  estates  upon  such  trusts,  and  for  such  ends,  in- 
tents, and  purposes,  and  with,  under,  and  subject  to  such 
conditions,  powers  and  provisoes,  limitation,  charges,  and 
declarations,  as  the  said  C  D,  and  E  his  wife,  (second  p€triie$,) 
at  any  time  or  times  during  their  joint  lives,  by  any  deed  or 
deeds,  instrument  or  instruments  in  writing,  with  or  with- 
out  power  of  revocation,  to  be  sealed  and  delivered  by  them 
both,  in  the  presence  of,  and  attested  by  two  or  more  cre- 
dible witnesses,  shall  jointly  direct,  limit,  or  appoint,  and  as 
well  in  default  of  sucn  direction,  limitation,  or  appointment, 
as  in  the  mean  time,  until  such  direction,  limitation,  or  ap- 
p<Motment  shall  be  made,  or  shall  takeeffiect,  and  subject  to 
any  such  direction,  limitation,  or  appointment  as  shall  not 
be  a  complete  and  entire  disposition  of  the  said  messuage, 
or  tenement,  hereditaments  and  premises,  or  of  the  whole 
estate  and  interest  therein^  t6  the  only  proper  use  and  behoof 
of  them  the  said  C  D,  and  £  his  wife,  and  the  heirs  of  the 
said  E  for  ever.  [Here  covenants  were  inserted  from  the 
first  party  similar  to  those  entered  into  by  the  husband  and 
wife,  with  the  execution  of  the  covenant  to  levy  a  fine.]  In 
WITNESS,  810. 

Sometimes  the  course  is  to  convey  the  whole  of  the 
estate  to  a  trustee,  instead  of  conveying  the  several  parts 
separately  to  the  use  of  each  other,  in  which  case  the  ha« 
BENDUM  must  be  as  follows : 

To  HAVE  AND  TO  HOLD  the  Said  messuages  or  tene- 
ments, 8(c.  unto  the  said  (trustee,)  his  heirs  and  assigns,  to 
and  for  the  uses,  ends,  intents,  and  purposes  hereinafter  ex* 
pressed  and  declared  of  and  concerning  the  same  respectively, 
that  is  to  say — as  to  and   concerning    all   those  the 

(the  pmi  intemded  io  be  cowoeued  to  A  B,)  to 


THB  08 B  AND  bBhoof  of  the  sBid  A  B,  hisbeirs  and  assigns 
for  even    Avb  as  to  and  concbrning  all  that  the  said 

,  (the  part  intended  to  be  conveyed  to  C  £),)   to  the 

USB  AND  behoof  of  the  said  C  D,  his  heirs  and  assigns 
for  ever.* 


*  Or  the  uses  may  be  limited  so  as  to  prevent  dower 
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CHAP.  IX. 


OF  A  DEFEAZANCE. 


A  DEFEAZANCE  18  a  collateral  deed  made  at  the  name 
time  with  a  feoffment  or  other  conveyance,  containing  cer* 
tain  conditions,  upon  the  performance  of  which  the  estate 
thus  created  may  be  defeated  or  totally  undone.  2  Bl, 
Com.  327.    Shep.  Touch.  396.    SAg>.  Pr.  74. 

And  in  this  manner  mortgages  were,  in  former  timesi 
usually  made ;  the  mortgagor  enfeoffiing  the  mortgagee,  and 
he  at  the  same  time  executing  a  deed  of  defeazance,  where- 
by the  feoffinent  was  rendered  v6id,  on  payment  of  the 
money  borrowed  on  a  certain  day.  And  this,  when  executed 
at  the  same  time  with  the  original  feoffment,  was  consi- 
dered as  part  of  it  by  the  ancient  law,  and  therefore  indulged. 
2  BL  Com.  327.     Co.  Lit.  236. 

A  defeazance  is  now,  however,  seldom  resorted  to,  as  it 
is  much  preferable  to  make  the  conditions  apparent  in  the 
deed,  so  that  the  deed  shall  be  complete  in  itself.*  Watk. 
Pr.  196. 


*  This  is  certainly  correct ;  for  whatever  the  ancient  practice  may  have 
been,  it  ought  never  to  have  been  adopted,  as  all  secret  defeazances 
inust  be  contemplated  with  suspicion ;  and  if  resisted,  can  only  be 
made  available  in  a  court  of  equity,  upon  evidence  that  the  transaction 
between  the  parties  was  a  fair  transaction,  and  not  executed  with  a  frau- 
dulent design  to  prejudice  others.  In  the  case  of  a  separate  defeazance 
on  a  mortgage  security,  great  inconvenience  might  also  ensue ;  for  if  the 
instrument  should  be  lost,  the  mortgagor  might  have  some  difficulty  to 
prove  his  right  to  redeem. 


(of    a    D£F£AZANC£.)  361 

There  may  be  also  a  defbazance  on  a  band,  or  recog- 
nizance^ or  judgment  recovered,  namely,  a  condition,  which* 
when  performed,  defeats,  and  undoes  it  in  the  same  manner 
as  a  defeazance  of  an  estate  before-mei^tioned.  It  differs  only 
from  the  condition  of  a  bond  ;  in  that  the  one  is  always 
inserted  in  the  bond  or  other  instrument  itself,  the  other  is 
made  between  the  same  parties  by  a  separate,  and  frequently 
by  a  subsequent  deed.  This,  like  the  condition  of  a  bond, 
when  performed,  discharges  and  disincumbers  the  estate  of 
the  obligor.    2  BL  Com.  342.    Co.  Ui.  237.    2  Sand.  47. 
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CHAP.  XII. 


OF  A  COVENANT  TO  STAND  SEIZED  TO  USES. 


A  COVENANT  to  Stand  seized  to  uses  is  an  instrument  of 
common  assurance,  whereby  land,  -in  some  special  cases,  by 
a  bare  covenant  only,  v^ithout  other  doing,  is  conveyed  from 
one  man  to  another.    Shep.  Pr.  63, 

It  is  a  species  of  conveyance,  by  which  a  man  seized  of 
lands  covenants,  in  consideration  of  blood  or  marrii^, 
that  he  will  stand  seized  of  the  same,  to  the  use  of  his  child, 
wife,  or  kinsman,  for  life,  in  tail,  or  in  fee.     2  BL  Com.  338. 

A  covenant  to  stand  seized  to  the  use  of  another  must  be 
by  deed:  for  a  covenant  cannot  be  by  parol.  It  must  be  by  a 
person  seized  of  lands  and  tenements,  and  consequently 
cannot  embrace  an  equity  or  right,  or  contingency,  though 
it  may  be  of  a  reversion^  or  vetted  remainder ;  for  the  rever- 
sioner or  remainder  man  is  in  the  seizin.*     Watk.  Pr.  198. 


*  There  is,  however,  A  covsitakt  to  stand  seized  to  the  use  of 
another,  which  must  necessarily  be  inserted  in  a  declaration  of  trust  and 
disclaimer  of  title,  where  lands  have  been  purchased  by  and  conveyed  to  a 
trustee  for  the  use  of  another,  which  covenant  may  run  in  these  words : 

"  And  that  in  the  meantime,  and  until  such  grant,  release,  convey- 
ance and  assurance  shall  be  made,  executed,  and  perfected,  I,  the  said 
(trustee^  and  my  heirs,  and  all  and  every  other  persons  deriving  tide 
from,  through,  or  under  me,  them,  or  any,  or  either  of  them,  shall  and 
will  stand  seized  of,  and  interested  in  all  and  singular  the  aforesaid 
messuages,  lands,  tenements,  hereditaments,  and  premises,  in  trust 
only,  and  for  the  sole  and  only  use,  behoof,  and  benefit  of  the  said 
{purchaser,)  hi*  heirs,  and  assigns  for  ever." 
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II  cannot  be  by  a  corporaHon ;  for  a  corporation  cannot 
be  seized  to  an  use,  *  or  a  tenant  in  tail,  except  as  to  his 
own  life.     Watk.  Pr.  198. 

It  must  be  in  consideration  of  marriage  or  blood;  for  a 
coFenant  to  stand  seized  to  the  we  of  a  stranger  would  be 
void.     Watk.  Pr.  129. 

It  must  not  be  in  xonsideration  of  money^  for  that 
would  be  as  a  bargain  and  sale ;  it  can  only  operate  when 
made  upon  such  weighty  and  interestiDg  considerations  as 
those  of  blood  or  marriage.t  fVidk.  Pr.  199.  2  BL 
Com.  338. 

But  it  is  not  necessary  that  the  consideration  of  blood  be 
expressed,  naming  the  covenantor,  or  cestui  que  use,  as  the 
wife,  son,  or  the  like,  of  the  covenantor,  is  enough.  Watk. 
Pr.  199. 

And  a  person  may  covenant  to  stand  seized  inftUurOj  aa 
from  Christmas  next,  or  after  the  death  of  a  particular 
person,  or  if  he  be  seized  in  fee-simple,  that  his  heirs  shall 
stand  seized  after  his  demise.     Watk.  Pr.  199. 

The'  proper  word  is  covenant,  but  other  words  may  be 
tantamount,  as  if  a  person  bargain  and  sdi,  in  considemtioif 
of  blood  or  marriage.     Watk.  Pr.  260. 

So  that  such  deed  of  bargain  and  sale  be  indented  and 
inrolled,  for  otherwise  nothing  will  paoss.    Sbep.  Pr.  64,  66. 

As  soon  wt  the  use  is  raised,  the  statute  immediately  ex-* 
ecutes  the  estate;  for  the  party  intended  to  be  benefited 
having  thus  acquired  the  use,  is  thereby,  and  by  force  of  the 
statute  of  uses,  put  at  once  into  corporal  possession  of  the 
land^  and  there  needs  no  livery  of  seizin,  enrolment,  or  at- 
tornment, for  the  estate  will  pass  without  it.  Skep.  Pr.  67. 
2  BL  Com.  338.     Watk.  Pr.  200. 

And  note  that  in  cases  where,. from  any  defect,  the  uses 

*  See  p.  2db,  supra ;  and  moreover  as  a  corporalion  cannot  marry,  or 
cannot  have  any  kindred  or  blood. 

f  And  if,  the  covenant  to  stand  seiied  be  to  the  use  of  a  bastard  son, 
and  his  heirs,  no  use  will  arise  hereby.     Shfp.  Pr.  6b, 
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will  not  arise  by  any  such  covenant ;  yet  tlie  covenant  may 
enure  to  other  purposes,  as  to  give  an  action  of  covenant,  or 
the  like.     Shep.  Pr.  67.     Touch.  51 1, 512. 

FORM    OF    A    COVENANT    TO    STAND    SEIZED. 

This  indenture,  made,  8cc.  between  (the  covenantor,) 

of of  the  one  part,  and  (the  covenantee)  of -^ , 

one  of  the  children  of  the  said  (covenantor,}  or  (as  the  case  is) 
of  the  other  part.  Whereas  the  said  (covenantor)  is  seized 
of,  or  otherwise  well  entitled  in  fee-simple,  and  in  possession 
to  the  several  messuages,  lands,  tenements,  hereditaments, 
and  premises  hereinafter  described,  and  hath  resolved  and 
determined  to  assure  the  same  to  the  use  of  the  said  (cove^ 
fuinlee,)  his  said  son  and  his  heirs,*  in  the  manner  hereinafter 
mentioned:  Now  this  indenture  witnesseth,  that 
for  and  in  consideration  of  the  natural  love  and  affection 
which  the  said  (covenantor)  hath  and  beareth  towards  the 
said  (covenofitee)  and  as  a  provision  for  him  in  life  hereafter, 
and  for  other  good  and  valuable  considerations  him  there- 
unto moving  if  He,  the  said  (covenantor,)  for  himself  and 
his  heirs,  doth  covenant,  declare,  and  agree  to  and  with  the 
said  (covenofitee)  and  his  heirs,  and  by  these  presents  ex- 
pressly grant  and  warrant  unto  him,  the  said  (covenantee)  and 
his  heirs  :  That  the  ssld  y^covenantor)  and  his  heirs  shall 
and  will  from  henceforth  stand  and  be  seized  of,  and  in  all, 
8ic*  [i^crUring  the  parcels']  or  howsoever  otherwise,  the  said 
messuages,  lands,  tenements,  hereditaments  and  premises, 
or  any  of  them  now  are,  or  is,  or  heretofore  have  or  hath 
been  situated,  tenanted,  called,  known,  or  described  together, 
with  all  houses,  &c.;  and  all  and  all  manner  of  other  rights,  pri- 
vileges, easements,  advantages,  emoluments,  appendages  and 
appurtenances  whatsoever,  to  the  said  messuages,  lands,  tene- 
ments, hereditaments  and  premises  belonging,  or  in  any  wise 
appertaining,  or  with  the  same  or  any  of  them  holden,  used, 
occupied,  or  enjoyed,  and  of  and  in  the  reversion,  8cc.  &c.  &c. 
To  the  use  and  behoof  of  the*  said  (covenantee,)  his 
heirs  and  assigns  for  ever,  [or  the  heirs  of  the  body  of  the 
said  (covenantee,)  lawfully  begotten ;  and  for  default  of  such 
issue,  to  the  use  and  behoof  of  the  rightful  heirs  of  him.  the 


*  Or  if  it  is  intended  to  settle  the  same  to  different  family  uses,  say  :— 
"  to  the  several  uses  hereinafter  expressed,  and  declared  of  and  concerning 
the  same." 

t  Sometimes  a  nominal  money  consideration  is  added,  but  this  is 
better  omitted.  Fearne's  Post.W.  29.  and  Lade  v.  Barker,  2  VentMb,  266. 
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said  (covenantee)  for  ever,  or  otherwise  to  the  (covenantor)  for 
life,  with  remainders  over,  as  in  the  formal  settlement  of 
estates,  according  to  the  intention  of  the  donor."]  Provided 
ALWAYS,  and  it  is  hereby  declared  and  agreed,  by  and  be- 
tween the  said  (covenantor)  and  (covenantee),  that  it  shall  be 
lawful  for  the  said  (covenantor),  at  any  time  hereafter,  by  any 
deed  or  writing,  under  his  hand  and  seal,  to  be  by  him  sealed 
and  delivered  in  the  presence' olF  two  or  more  credible  wit- 
nesses, or  by  his  last  will  and  testament  in  writing,  duly 
executed  and  attested,  to  revoke  and  make  yoid  all  or  any 
of  the  u^es,  trusts,  limitations,  and  estates  hereinbefore  de- 
clared, created,  or  expressed,  either  wholly,  in  part  or  other- 
wise, and  in  such  manner  and  form  as  he  tne  said  (covenantor) 
shall  think  proper,  any  thing  in  these  presents  contained  to 
the  contrary  tnereof  in  any  wise  notwithstanding.*  In 
witness,'&c. 


■I  ' 


*  In  a  voluntary  conveyance  of  this  nature,  covenants  for  the  title  are 
unnecessary,  or  at  least  cannot  be  required. 
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CHAP.  XIII. 


Of  A  COVENANT  TO  LEAD  USES. 


Deeds  to  lead,  or  to  declare  the  uses  of  fines  and  of  re- 
coverieSy  necessarily  govern  and  controul  these  common  law 
assurances.  For  if  they  be  levied  or  suffered  without  any  good 
consideration,  and  without  any  uses  declared,  they,  like  other 
conveyances,  enure  only  to  the  use  of  him  who  levies  or 
suffers  the  same.     Shq^.  Pr.  68.   Pig.  41.    2  BL  Cam.  363. 

These  assurances,  therefore,  could  not  be  made  to  answer 
the  purposes  of  alienation  or  of  family  settlements  (wherein 
a  variety  of  uses  and  designations  is  very  often  expedient,) 
unless  their  force  and  effect  were  subjected  to  the  di- 
rections of  other  more  complicated  deeds,  wherein  par- 
ticular uses  can  be  more  particularly  expressed.  2  Bl. 
Com.  363. 

If  these  deeds  are  made  previous  to  the  fine  or  recovery, 
they  are  called  deeds  to  had  the  uses  :  if  subsequent  deeds, 
io  declare  the  same^    Hid, 

Thus  if  A,  tenant  in  tail,  with  reversion  to  himself  in  fee, 
would  settle  his  estate  on  B  for  life,  remainder  to  C  in  tail, 
remainder  to  D  in  fee;  this  is  what,  by  law,  he  has  no  power 
of  doing  effectually,  while  his  own  estate  tail  is  in  being. 
Ibid. 

He  naust,  therefore,  after  making  the  settlement  proposed, 
<^ovenant  to  levy  ajine,  or  if  there  be  any  intermediate  re- 
tnainders  over,  to  suffer  a  recovery  to  E,  and  direct  tbaA  the 
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same  shall  enure  to  the  osee  in  each  settlement  mentioned. 
9  BL  Com.  363. 

This  is  now  a  deed  to  kad  the  uses  of  the  fine  or  recovery ; 
and  the  fine,  when  levied,  or  recovery  when  suffered^  shall 
enure  to  the  uses  so  specified  and  nd  other  ;*  for  though  B, 
the  cognizee,  or  recoveror,  hath  a  fee-simple  vested  in  him-* 
self  by  this  fine  or  recovery ;  yet,  by  the  operation  of  this 
deed,  iie  becomes  a  mere  instrument  or  conduit  pipe^  seized 
only  to  the  use  of  B,  C,  and  D,  in  successive  order ;  which 
use  is  executed  imme^ately  by  force  of  the  statute  of  uses. 
lUd. 

Uses  may  be  thus  declared  on  Kfeojfinent  also;  but  upon 
a  bargain  and  sale,  no  declaration  can  be  made  of  any  other 
use  than  that  which  the  law  doth  make  upon  it.f  Shep.Pr,  68. 
If  a  fine  or  recovery  be  had  without  any  previous  settle- 
ment, and  a  deed  be  afterwards  made  between  the  parties, 
declaring  the  uses  to  which  the  same  shall  be  applied,  this 
will  be  equaUy  good  as  if  it  bad  been  expressly  levied  or 
sofibred,  in  consequence  of  a  deed  previously  directing  its 
'  operation  to  those  particular  purposes.    2  BL  Com.  364. 
For  by  stat,  4  &  5  Anne,  c.  16,  indentures  to  declare 
the  uses  of  fines  and  recoveries,  made  after  the  fines  and 
recoveries  had  and  recovered,  shall  be  good  and  effectual  in 
law,  and  the  fine  and  recovery  shall  enure  to  such  uses,  and 
be  esteemed  to  be  only  in  trust,  notwithstanding  any  doubts 
that  had  arisen  on  the  statute  of  frauds.    29  Car.  2.  c.  3. 
to  the  contrary. 

In  respect  of  deeds  to  lead  the  uses  of  fines  or  recoveries 

intended  to  be  levied  or  suffered,  the  form  of  covenants 

for  that  purpose,  in  p.  126  and  193  may  be  adopted :  and 

"  *^lere  has  been  a  fine  or  recovery  previously  levied  or  suf- 

^^^^,  the  deed  to  lead  the  uses  thereof  should  be  in  the 

^^ 'towing  forai ; — 


^or  upon  a  covenant  of  uses  no  declaration  may  be  declared  of  other 
^«a         ^ao  whatafle  in  the  deed.     Sh^,  Pr,  68 
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DEED   TO    LEAD   THE    USES   OF   A    FIKB   OR    RECOVERY. 

(Already  levied  or  snffered.) 

This  indenture  made,  8cc.  between,  &c.  (describing 
the  parties,)  and  after  all  proper  preliminary  recitals  reciting, 
AND  WHEREAS,  in  puTsuance  ot  tlie  said  a^eement,  (or  of 
the  case  is,)  the  said  AB,  and  C  his  wife«  did  acknowledge 
and  levy  a  fine  sur  conusance  de  droit,  comme  ceo»  Sfc.  before  the 
Justices  of  his  Majesty's  Court  of  Common  Pleas  at  West- 
minster, unto  the  said ^  of  all  the  said  hereditaments 

and  premisesi  in,  or  as  of term  now  last  past  £or  of 

term,  which  was  in  th;B year  of  the  reign  of 

his  present  Majesty  King  George  the  Fourth,  ^  as  the  casetnay 
beA  or,  an  d  whereas  a  common  recovery  was  duly  suffered 
before  the  Justices  of  his  Majestv's  Court  of  CoomiOB  Pleas 
^t  Westminster,  of  all  the  said  nereditaments  and  premises 

in term  now  last  past,  [or  in term,  wnich  was 

in   the  year  of  we  reign  of  his  present  Majesty, 

wherein  the  said was  demandant,  the  said 

tenant,  and  the  said  ■  and  his  wife,  vouchees, 

who  vouched  over  the  common  vouchee  of  the  said  court, 
as  by  the  records  of  the  said  court  reference,  being  there- 
unto had,  will  appear:  Now  this  inbbntore  wit- 
NESSETH,  and  it  is  hereby  declared  and  agteed,  by  and  be- 
tween the  said  parties  to  these  presents,  as  far  as  they  are 
respectively  interested  in  the  premises,  that  as  well  the  said 
fine  or  fines  [or  recovery  or  recoveries]  so  as  aforesaid,  or 
in  any  other  manner,  or  at  any  other  time  to  be  had  and 
levied  [or  suflfered,^  of  the  same  premises,  and  also  all 
and  every  other  fine  and  fines  [or  recovery  and  recoveries,] 
and  all  other  conveyances  and  assurances  in  the  law  what- 
soever, already  had,  made,  levied,  suflfered,  or  executed,  or 
hereafter  to  be  had,  made,  levied,  suffered,  or  executed,  of 
the  said  premises,  or  any  part  thereof  separately,  or  toge- 
ther, with  any  other  hereditaments  by  Rnd  between  the  said 
parties  to  these  presents,  or  any  of  theni,  either  alone  or 
jointly  with  any  other  person  or  persons,  or  whereunto  they 
or  any  of  them  are,  is,  or  shall  be  parties  or  privies,  or  party 
or  privy,  shall,  from  and  after  the  perfecting  tliereof,  as  and 
ENURE,  and  be  construed,  deemed,  adjudged,  and  taken 
to  be,  and  enure ;  and  it  is,  and  are  hereby  declared  to 
have  been,  at  the  time  of  the  making,  levying,  suflfering,  and 
executing  the  same,  meant  and  intended  to  be  and  enure, 
and  the  oonusee  or  conusees  [or  recoveree  or  recoverees,]  in 


•  See  also  the  recital  of  a  fine  in  p.  78,  supra. 
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such  fine  or  fines  [or  recovery  or  recoveries,]  or  other  as- 
surance or  assurances,  or  any  of  tliem  named,  or  to  be  named, 
or  to  whom  the  same  have  or  hath  been,  or  shall  or  may  be 
levied,  sufiered,  or  made ;  and  his  and  their  heirs  shall  stand 
and  be  seized  of  the  said  hereditaments  and  premises  of 
which  the  same  fine  [or  recoveryj  hath  been  so  levied  [or 
suffered]*  as  aforesaid,  with  their  and  every  of  their  ap- 
purtenances, TO  THE  USB  AND  BEHOOF  OF,  &C.  In  WIT- 
NBSS,  Sect 


*  Or  — — —  it  hereby  agreed  to  be  levied  [or  suffered,]  as  the  case 
maybe. 

t  A  deed  to  lead  or  declare  the  uses  of  a  fine  or  recoveiy,  need  not  in 
general  be  ezecoted  by  the  conusee  of  the  one,  or  the  tenant  on  the 
other,  who  is  in  general  merely  a  formal  party,  without  possessing  any 
interest  in  the  subject  of  the  fine  or  recovery;  but  if  he  possess  an  inte- 
rest, howdver  remote  or  trivial,  it  will  be  necessary  for  him  to  be  an 
executing^  party :  to  prevent  future  difficulties,  therefore,  bein^  raised  on 
the  tide,  it  haa  been  deemed  the  better  way  for  both  these  parties  to  ese- 
CBte  the  deed,    f^ide  3  Fregi.  Prac.  67. 


2b 
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CHAP.  XIV. 


OF  A  REVOCATION. 


A  REVOCATION  Signifies  the  calling  back  of  a  thing 
granted,  or  a  destrojring  or  making  void  of  some  deed  or 
instrument  that  had  existence  until  the  act  of  revocation 
made  it  void.    2  Lit  Abr.  486. 

Letters  of  attorney,  and  other  personal  authorities  under 
seal,  may  be  revoked  by  instruments  of  the  same  solemnity, 
— that  is  to  say,  by  deeds  under  seal,  by  the  persons  giving 
the  powers ;  and  as  they  are  revocable  in  their  nature,  it  has 
been  adjudged  that  they  may  be  revoked,  though  they  are 
made  irrevocable.*  8  Rep.  82.  WooJCs  Inst.  286.  However, 
in  these  cases  there  ought  to  be  notice  to  the  party ;  for  if 
once  the  power  be  executed,  a  revocation  afterwards  will 
come  too  late.     Dyer  230. 

Deeds  of  revocation  of  uses  are,  however,  founded  on  a 
previous  power  expressly  reserved  in  the  deed,  whereby  the 
uses  werie  raised,  to  revoke  such  uses  as  are  therein  declared, 
and  to  appoint  others  in  their  stead.f    2  Black.  Com,  339. 

Provisoes  and  powers  of  revocation  of  uses  of  lands  are 
very  frequent  in  voluntary  conveyances  that  pass  land  by  way 
of  raising  uses,  and  are  executed  by  the  stat.  27  Hen.  VllI 


*  Unless  there  is  a  valuable  consideration  for  the  power,  and  ^e 
party  empowered  stands  in  the  character  of  a  purchaser. 

t  And  this  power  of  new  appointment  is  incident  to  the  power  of 
revocation.     Co,  lAi.  237. 
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and  the  inheritances  of  many  depend  thereupon.  Shq>. 
Touch.  524. 

As  if  a  tnan  seized  of  land  in  fee  have  div^s  sons,  and  he 
covenant  to  stand  seized  of  that  land  to  the  use  of  himself  for 
life,  and  after  of  his  eldest  son  in  tail,  and  for  want  of  such 
issue,  to  the  use  of  hlB  second  son  in  tail,  &c. ;  with  a  proviso 
that  it  shall  be  lawful  for  him,  at  any  time  during  his  life,  to 
revoke  any  of  the  said  uses,  and  to  limit  and  appoint  other 
uses,  &c.;  this,  and  all  such  like  provisoes,  being  coupled  with 
an  use,  are  now  allowed  to  be^ood,  and  not  repugnant  to  the 
former  estates.     Shep.  Touch.  624,  525. 

And  as  touching  these  provisoes,  or  powers  of  revoca- 
tion, these  things  are  to  be  known : 

1.  These  revocations  are  favourably  interpreted,  because 
many  men^s  inheritances  depend  upon  it ;  and  therefore  he 
that  hath  this  power  may  revoke  part  of  the  uses  at  one 
time^  and  part  at  another  time.  Shep,  Touch,  525.  1  Co^ 
173,6.    2  Bwrr.  1148. 

But  a  ponder  of  revocation,  either  as  to  the  whole  estate,  or 
part  of  the  estate,  can  be  executed  but  once,  and  not  twice, 
unless  the  party  reserves  a  new  power  of  revocation ;  in 
which  case,  that  is  to  say,  when  the  person  to  whom  the 
power  of  revoking  the  old  uses,  and  of  limiting  new  ones  is 
reserved,  does,  in  the  deed  of  revocation,  annex  a  power  of 
revoking  the  uses  thereby  declared,  it  will  be  good,  and  he 
may  execute  such  second  power  accordingly.  Shep.  Touch. 
525.    Hale  v.  Bond,  Pr.  Ch.  474. 

And  the  revocation  of  the  old  uses  may  be  made  by  the 
making  of  new.uses,  without  any  express  revocation  '^  for, 
by  the  new  uses  created  and  limited,  the  former  uses  do 
cease  ipso  facto.     Shep.  Touch.  525. 

2.  The  proviso  must,  for  the  substance  of  it,  be  pursued  in 
the  revocation ;  and  all  the  incidental  circumstances  thereof 


/ 


*  It  is,  however,  very  proper,  and  as  the  practice  now  is,  to  refer  also 
to  the  power  of  revocation,  and  then  expressly  revoke  the  old  uses. 

2  B  2 
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must  be  observed— as  sealing,  subscription  of  names,  wit- 
nesses, and  the  like ;  otherwise  the  revocation  will  not  be 
good.  And  therefore,  if  the  proviso  be,  that  if  the  donor 
shall  be  minded  to  revoke,  and  shall  declare,  his  mind  by 
writing  indented  under  hid  hand  and  seal,  delivered  before 
three  witnesses,  the  uses  shall  be  void :  in  this  case  a  revoca- 
tion by  word  without  writing,  or  by  a  writing  not  indented, 
uid  not  under  hand  and  seal,  or  under  hand  and  seal  and 
before  two  witnesses  only,  is  not  good.*    Shep»  Touch,  526. 

3.  Where  the  donor  doth  make  void  such  uses,  without 
an  appointment  of  new  uses;  by  virtue  of  such  a  revocation, 
he  is  seized  again  of  the  land  in  fee  simple  as  he  was  at  first, 
without  any  entry  or  claim.    Shep,  Touch.  626. 

4.  This  power  of  revocation  may,  by  a  fine  or  feoff- 
ment, be  utterly  extinguished:  as  if  he  make  a  feoffinent,  or 
levy  a  fine  of  all  the  land  whereunto  the  uses  and  proviso  are 
annexed :  by  this  the  proviso  is  extinct ;  but  if  he  make 


*  But  in  various  cases,  where  all  the  circumstances  requisite  to  a  revo- 
cation are  not  strictly  pursued  according  to  the  power,  equity  will  give 
relief*  Thus,  where  a  man  made  a  settlement,  with  power  of  revoca- 
tion, by  any  writing  under  his  hand  and  seal,  in  the  presence  of  three 
witnesses,  and.  afterwards  made  his  will  under  his  hand  and  seal,  reciting 
his  power,  and  declaring  that  he  revoked  the  settlement,  and  there  were 
only  two  subscribing  witnesses,  though  tL^hird  was  present,  who  died : 
the  Chancellor  declared  this  to  be  ''  an  execution  of  the  power  in 
strictness,  though  the  third  witness  did  not  subscribe ;  and  that  if  there 
had  not,  equity  should  help  it  in  such  a  little  circumstance,  where  the 
owner  had  fully  declared  his  intention.  Where  a  man  has  power  to 
make  leases  or  the  like,  which  shall  charge  and  encumber  a  third  person's 
estate,  such  powers  are  to  haive  a  rigid  construction ;  but  where  the 
power  is  to  dispose  of  a  man's  own  estate,  it  is  to  have^all  the  &vour 
imaginable/'   2  Feni,  3M). 

See  also  Com.  D^.  Chancery  (4  o.)  Poioa  (£)  Fin,  Abr.  Powers 
(A  17)  (C,)  for  instances  where  equity  will  aid  a  defective  execution  of  a 
power. 

But  though  equity  (whose  particular  jurisdiction  it  is,)  will  aid  a  de- 
fective execution  of  a  power,  yet  it  cannot  supply  the  want  of  execution 
thereof.    7  Vez,  Jun.  499.    2  rem.  465.    9  Fez.  Jun.  394. 


(of  a  revocation.)  373 

a  feofiment,  or  levy  a  fine  of  part  of  die  land  only,  this 
shall  extinguish  his  power  to  that  part  only*  SAep. 
.  Touch.  526. 

But  if  the  power  be  reserved  to  a  stranger,  and  is  a  mere 
authority  not  coupled  with  any  interest,  it  seems  the  fine  or 
feoflRaoent  of  him  that  created  it  will  not  extinguish  it. 
Shq[>.  Touch.  526.     1  Jtk.  474. 

This  power  also,  when  it  is  immediate,  may  be  extin- 
guished by  a  release  made  by  him  that  hath  the  power  to 
any  one  that  hath  any  estate  of  frank  tenement  in  the  land, 
in  possession,  reversion,  or  remainder :  or  it  may  be  avoided 
by  defeazance,  whether  it  be  immediate  or  future.  Shq>. 
Touch.  526. 

THE  FORM  OF  A  DEED  OF  REVOCATION  AND  APPOINT- 
MENT OF  NEW  USES  is  GIVEN  in  p.  96,  ftipra. 


N 
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CHAP.  XV. 


OF  A  LEASE. 


A  LEASE  doth  properly  signify  a  demise  or  letting  of 
lands,  rent,  common,  or  any  hereditament  unto  another  for  a 
lesser  time  than  he  that  doth  let  it  hath  in  it.  Shep,  Pr.  44. 
Shep.  Touch.  266. 

And  by  the  statute  of  Frauds  and  Perjuries,  29  Car.  II. 
cap.  3.  it  is  enacted^  that  all  leases,  not  put  into  writing,  shall 
have  the  force  and  effect  of  estates  at  mil  only,  and  shall 
not,  either  in  law  or  in  equity,  be  taken  to  have  any  greater 
effect ;  except  only  leases  not  exceeding  three  years  from  the 
making  thereof^  and  whereupon  the  rent  reserved  shall  be  at 
least  two  thirds  of  the  improved  value.* 

But  no  precise  form  of  words  is  essential  to  constitute  a 
good  lease ;  for  whatever  words  are  sufficient  to  show  the 
intent  of  the  parties,  namely, — that  the  one  shall  divest  him- 
self of  the  possession,  and  the  other  come  into  it,  for  any 
determinate  term,  will  be  well  enough ;  and  such  words, 
whether  they  run  in  the  form  of  a  licence,  covenant,  or 
agreement,  are  of  themselves  sufficient ;  and  will,  in  construc- 
tion of  law,  amount  to  a  lease  for  years,  as  effectually  as  if 
the  most  proper  and  pertinent  words  had  been  made  use  of 
for  that  purpose.  Bac.  Abr.  tit.  leases  (K)  Cro.  Eliz.  484. 
Roll.  Abr.  847.     Moor.  459.     Noy.  57.    2  W.  Black.  973. 

But  the  usual  words  to  make  a  lease  are,  according  to  the 

*  And  even  if  it  be  for  less  than  three  years,  ^if  the  rent  reserved  be 
less  than  two  third-parts  of  the  improved  value,  the  lease  must  be  by 
writing.     6  East.  602.     1 1  East.  362.    2  Man.  &  SeL  205. 
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best  precedents,  demise^  lease,  set,  and  to  fann  let.    Shep. 
Pr.  44.     Touch.  266. 

And  as  a  lessee  or  tenant  for  years  may  assign  or  grant 
his  whole  estate  and  interest,  so  may  he,  under  this  possesory 
right,  demise  the  premises,  or  any  part  thereof,  for  any  less 
number  of  years  than  he  himself  holds  the  same ;  and  such 
under-lessee  or  sub-tenant  is  compellable  to  pay  rent  and 
perform  covenants,  according  to  the  terms  of  such  under- 
lease.   Bac.  Abr.  tit.  Leases. 

But  if  such  lessee,  by  the  under-lease,  demises  the  pre- 
mises for  the  full  term  which  he  himself  holds  therein,  this 
will,  in  law,  operate  as  an  absolute  assignment  of  the  whole 
of  his  estate  and  interest ;  and  therefore  it  is  usual  in  ig[ider- 
leases  to  demise  for  a  certain  term  wanting  so  many  days, 
in  order  that  the  party  may  thereby  be  enabled,  at  the  end  of 
his  own  term,  either  to  yield  and  surrender  up  the  premises 
to  the  chief  landlord,  or  obtain  as  an  intermediate  reversioner  - 
a  new  demise  thereof. 

This  lease  may  be  made  either  for  life— that  is,  either  for 
the  life  of  the  lessee  or  another,  or  both,  or  for  years ;  and 
it  may  be  made  for  a  certain  number  of  years — as  ten,  an 
hundred,  a  thousand,  or  ten  thousand  years ;  or  for  months^ 
weeks,  or  days,  as  the  lessor  and  lessee  do  agree,  ^hep.  Pr.  44. 
Shep.  Touch.  267. 

These  leases,  for  years,  do  some  of  them  commence  in 
presenti,  and.  some  in  fuiuro,  at  a  day  to  come ;  and  the 
lease  that  is  to  begin  in  futuro,  is  called  an  interesse  termini, 
or  future  interest :  or  at  will,  that  is,  where  a  lease  is  made 
of  land  to  be  held  at  the  will  and  pleasure  of  the  lessor,  or 
at  the  will  and  pleasure  of  the  lessor  ana  lessee  together, 
and  such  a  lease  may  be  made  by  parol  or  word  of  mouth, 
as  well  as  by  writing.     Ibid. 

Regularly  these  things  must  concur  to  the  making  every 
good  lease.     Shep.  Pr.  46.    Shep.  Touch.  267. 

I,  As  in  other  grants,  so  in.  this,  there  ntust  be  a  lessor, 
and  he  must  be  a  person  able  and  not  restrained  to  make 
that  lease.     Ibid. 
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And  in  general  every  person,  being  a  natural  and  lawful 
subject  of  sane  memory  and  full  age,  may  make  a  lease 
of  lands.    Co.  Lit.  42. 

II.  A  tenant  in  fee  rimple,  in  his  own  right,  may  make  leases 
without  limitation  or  restraint,  haying  an  absolute  and  un- 
limited interest.  Com.  Dig.  tit.  Estates.  Shep.  Pr  46. 
Shep.  Touch.  268. 

III.  A  tenant  in  tailot  land,  in  his  own  right, may  make  any 
lease  of  it,  by  deed,  for  his  own  life,  and  also  for  years,  under 
the  statute  of  32  Hen.  VIII.  cap.  26:  so  as  these  conditions 
be  observed  in  the  lease.  I.  It  must  be  by  deed  indented, 
and  cannot  be  by  deed  poll.  2.  It  must  begin  from  the  making 
or  from  the  day  of  making  of  it,  and  cannot  begin  at  a 
day  to  come.  8.  If  there  be  an  old  lease  in  being  at  the 
time  of  making  of  this  new  lease,  this  old  lease  must  be  sur- 
rendered, or  within  a  year  of  ending  when  the  new  lease  is 
made ;  and  this  surrender  must  be  absolute  and  real,  anj 
not  in  show  only  or  conditional.  4.  There  must  not  be 
two  leases  in  being  of  the  land  at  one  time.  5.  The  lease 
must  not  exceed  three  lives  or  twenty-one  years  from  fhe 
time  of  the  making  of  it.  6*  This  lease  must  be  of  lands 
or  tenements  manurable  or  corporeal,  which  are  lettable, 
and  whereout  a  rent  by  law  may  be  issuable  and  reserved. 
7.  It  must  be  of  such  lands  as  have  been  most  commonly  let 
to  farm,  or  occupied  by  the  formers  thereof  for  twenty  years 
next  before  the  lease  made.  8.  There  must  be  reserved  on 
such  lease,  yearly,  during  the  same  lease,  payable  to  the 
lessor  and  his  heirs,  to  whom  the  reversion  shall  appertsun, 
so  much  yearly  r^t  or  more,  as  hath  been  most  accustom- 
ably  yielded  or  paid  for  the  same,  within  twenty  yeiurs  next 
before  the  lease  made.  9.  The  lease  must  not  be  withont 
impeachment  of  waste.  10.  The  lease  must  not  be  against 
any  special  Act  of  Parliament.  11 .  It  must  have  all  due 
ceremonies  and  circumstances  for  the  perfection  of  it,  that 
other  leases  have.     Shep.  Pr.  47.     Shep.  Touch.  277. 

IV.  The  husband  may  at  this  day,  by  virtue  of  the  sanae 
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statute,  and  without  fine  or  recovery,  make  leases  of  the 
laods;  tenements,  or  hereditaments,  whereof  he  hath  any 
estate  of  inheritance  in  fee  simple,  or  fee  tail,  m  the  right  of 
his  wife,  or  jointly  with  his  wife,  created  before  or  after  the 
coverture,  so  as  there  be  in  such  leases  observed  the  eleven 
conditions  or  limitations  before  required  in  the  leases  made 
by  tenant  in  tail ;  and  so  that  the  wife  do  join  in  the  same 
deed,  and  be  made  a  party  thereunto,  and  do  seal  and  deliver 
the  same  deed  in  person^  and  not  by  an  attorney.  For  if  a  man 
and  his  wife  make  a  letter  of  attorney  to  another  to  deliver  the 
lease  upon  the  land,  this  lease  is  not  a  good  lease  from  the 
wife  warranted  by  this  statute :  and  yet  there,  as  in  other 
like  cases  of  leases  not  warranted  by  this  statute,  it  is  a  good 
lease  against  the  husband.  And  when  the  lease  is  such  a 
lease  as  is  warranted  by  the  statute,  it  doth  bind  the  hus- 
band and  wife  both,  and  the  heirs  of  the  wife  ;  but  if  it  be 
an  estate  tail,  it  doth  not  bind  the  donor  nor  him  in  remain- 
der.*   Shep.Pr.AB.    Shep.  Touch.  280. 

However,  the  husband  and  wife  together  may,  by  fine  or 
i^covery,  make  what  leases  they  will  of  her  land,  or  charge 
it^for  what  time  they  will;  and  such  leases  and  charges 
will  be  good  against  the  husband  and  wife  both)  and  their 
heirs  also ;  but  if  the  husband  alone  do  levy  any  fine  of  his 
wife's  land,  and  thereby  make  any  estate  whatsoever,  this 
will  not  bind  the  wife  after  her  husband's  death  [nor  her 
beirs,]  but  she  [and  they]  may  avoid  it  Shep.  Touch.  281. 
And  if  the  husband  and  wife  make  a  lease  of  her  land 

If  the  husband  and  wife,  at  the  common  law,  had  j6ined  in  a  lease  of 
ner  land,  wiihoul  rendering  of  rent,  this  lease  had  been  void  as  against  the 
wife,  and  so  is  the  law  still .     Shep,  Touch.  280. 

So  if  the  hmbimd,  at  the  common  law,  had  been  seized  of  land  in  the 
ngbt  of  his  wife,  and  he  had  made  a  lease  for  years  rendering  rent,  and 
died,  this  lease  had  been  void,  and  so  is  the  law  still.    Ibid. 

So4f  thefct«6ond  and  wife,  at  the  common  law,  had  made  a  lease  by 
^OTd,  rendering  rent,  this  lease  had  been  void  as  against  the  wife,  and  so 
« the  law  still.    Ibid. 
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rendering  rent  to  tbem  and  the  heirs  of  the  wife  (a$  in  such 
leases  it  ought  to  be,)  in  this  case,  the  husband  cannot  alone, 
by  fine  or  otherwise,  grant  or  discharge  this  rent  longer  than 
during  the  coverture,  or  his  estate  for  life,  unless  the  wife 
join  in  the  fine ;  but  the  rent  shall  descend,  remain,  or  re- 
vert in  such  sort  and  manner  as  the  land  should  have  done. 
Shep.  Touch.  281. 

V.  Bishops,  with  the  confirmation  of  the  dean  and  chapter, 
parsons,  or  vicars,  with  the  consent  of  their  patrons  and 
ordinaries,  archdeacons,  prebends,  and  such  as  are  in  the 
nature  of  prebends,  as  precentors,  chaunters,  treasurers, 
chancellors,  and  such  like  ;  also  masters  and  governors  and 
fellows  of  colleges,  or  houses,  (by  what  name  soever  called,) 
deans  and  chapters,  masters  or  guardians  of  any  hospital 
and  their  brethern,  or  any  other  body  politic,  spiritual  and 
ecclesiastical,  might,  by  ancient  common  law,  have  made 
leases  for  lives  or  years,  or  any  other  estates  of  their  spiritual 
or  ecclesiastical  living,  for  any  time,  without  any  stint  or 
limitation.     Ibid. 

And  at  this  day  the  bishops  and  the  rest  of  the  spiritual 
persons,  except  parsons  and  vicars^  may  make  leases  of  their 
spiritual  livings  for  three  lives  or  twenty-one  years :  and 
such  leases  will  be  good,  both  against  themselves  and  their 
successors.      Shep.  Pr.  48.     Shep.  Touch.  281. 

But  such  persons  may  not  make  leases  or  estates  for  any 
longer  time  than  for  three  lives,  or  twenty-one  years  ;  and 
if  they  do,  although  it  be  by  fine  or  recovery,  or  it  be  con- 
firmed by  the  dean  and  chapter,  8cc.  yet  it  is  void  as  against 
the  successor.     Ibid. 

Neither  will  the  leases  made  by  such  persons  for  three  lives 
or  twenty-one  years  be  good,  unless  they  have — Ibid— 

1.  All  the  qualities  or  properties  before-mentioned  and 
required  by  the  stat.  32  Hen.  VIII.,  in  the  lease  made  by  the 
tenant  in  tail,  and  be  made  after  ^hat  pattern,  viz.  that  they 
be  by  deed  indented. 

2.  That  they  do  begin  from  the  time  of  making  them. 
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3.  8c  4.  That  the  old  lease  be  swrendered,  and  there  be 
not  a  concurrent  lease  (save  in  case  of  a  bishop.) 

And  therefore  if  any  such  person  make  a  lease  for  twenty- 
one  years  to  one  man^  and  then  make  aleaise  for  three  lives  to 
another,  this  second  lease  is  void  :  and  yet  if  a  bishop  make 
a  lease  for  twenty-one  years  to  one  mwix,  and  then  within 
a  year  after  make  another  lease  to  another  for  twenty-one 
years  to  begin  from  the  making  of  it  this,  (so  as  it  be  con- 
firmed by  dean  and  chapter)  is  resolved  to  be  a  good  lease. 
Shqp.  Touch.  282. 

6.  That  they  do  not  exceed  three  lives  or  twenty-one 
years,  but  they  may  be  for  a  less  time. 

6.  That  they  be  of  lands  or  tenements  manurable  or 
corporeal.  * 

7.  That  they  be  made  of  lands  that  have  been  commonly 
let  to  farm  by  the  ^pace  of  [the  greater  part  of]  twenty  years 
before! 

8.  That  there  be  reserved  upon  them  the  ancient  and  ac-^ 
customed  rent  payable  to  the  lessor,  and  his  successors 
during  the  time.  "^ 

9.  That  they  be  not  made  without  impeachment  of  waste. 

10.  That  there  be  livery  of  seisin  upon  them  where  it  is 
requisite. 

11.  If  the  lease  be  made  according  to  the  exception  of 
the  statute  of  1  Eliz.  and  13  Eliz.  and  not  warranted  by  the 
statute  32  Hen.  VIII.  as  in  the  case  of  a  concurrent  lease, 
and  it  be  made  by  a  bishop,  or  any  sole  corporation,  it  must 
be  confirmed  by  the  deans  and  chapters,  or  others  that  have 
interest 

And  if  a  parson  or  vicar  make  a  lease^  it  is  not  good  but 
during  the  parson^s  or  vicar's  residence,  according  to  the 


*  Lease  by  bishop,  and  more  than  the  old  rent  reserved  held  good  by 
North,  C.  J.  Wyndham,  and  Atkyns.  But  the  case  was  argued  when 
Vaughan  was  Chief  Justice,  and  he  and  Efiis  were  of  different  opinions. 
See  the  case  of  Threadneedle  v.  Lynham.    2  Mod.  57. 


380  sheppard's  precedent. 

Stat.  13  Eliz.  c.  20«  and  in  this  case  there  needs  no  confirma- 
tion at  all  *    Shep.  Pr.  46.     T»uch.  282. 

But  here  note,  that  although  in  all  these  cases  of  leases 
and  grants  not  warranted  by  the  statutes  aforesaid,  the 
statutes  say,  the  leases  shall  be  void ;  yet  this  is  to  be  un- 
derstood against  the  successors,  and  not  against  the  lessors 
themselves,  for  the  leases  are  good  sO'  long  as  the  lessors 
live,  or  at  least  so  long  as  they  continue  in  the  place — ^that 
is  to  say,  they  are  good  as  against  the  lessors,  being  sole  cor- 
porations, and  against  corporations  aggregate,  while  the 
heads  (being  the  lessors)  shall  continue  in  office.  Shep. 
Touch.  283. 

If  one  make  a  lease  to  another  during  the  will  and  plea- 
sure of  him  that  letteth,  or  him  that  taketh,  or  both,  (for  so 
in  effect  is  every  lease  at  will) ;  this  is  a  good  lease  at  will. 
Ibid. 

And  a  lease  for  a  running  period,  viz.  three,  seven,  or 
fourteen  years,  without  prescribing  at  whose  option  it  dhall 
determine,  will  be  determinable  at  tlie  option  of  the  lessee 
only.f  Dan.  v.  Spurrior.  3  Ba.  and  Put.  442.  Doe  d. 
Webb  V.  Dixon.    9  East.  R.  16. 

These  things  are  also  to  be  known.     Shep.  Pr.  48. 

1.  A  lease  for  years  may  be  made  to  begin  at  a  day  to 
come,  as  at  Michaelmas  next,  or  three  or  ten  years  after, 
or  after  the  death  of  the  lessor,  or  of  H;  and  this  is  as  good 
as  if  it  were  to  begin  presently.     Ibid. 

2.  But  9l  lease  for  life,  of  any  thing  whatsoever,  whether 
it  be  in  livery  or  in  grant,  cannot  begin  at  a  day  to  oome : 
and  therefore  if  a  lease  be  made  to  have  and  to  hold  front 
Michaelmas  next,  or  firom  the  day  of  making  it  (wherein  the 


*  By  the  stat.  22  Car.  II.  c.  II  §  75,  intitled  '*  an  additional  act  for  re- 
building the  City  of  London,  &c."  parsons  and  vicars  in  London  were 
empowered  to  lease  their  glebe  for  one  hundred  years,  with  the  consent 
of  the  patron  and  ordinary.  See  fully  as  to  leases  by  parsons  and  vicars 
in  Bac.  Ahr,  Leases  (F.) 

t  But  until  the  above  cases,  it  was  considered  to  be  determinable  at 
the  option  of  cither  party.     Co,  Lit,  96,  b.    Bac,  Abr,  Lca8e8(L3.) 
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day  is  excluded,)  or  after  the  death  of  the  lessor,  or  after  the 
death  of  H,  to  the  lessee  for  life,  this  lease  is  not  good.  Shep. 
Pr.  48.  49. 

For  on  a  lease  for  life,*  as  it  goes  to  the  seisin  as  well  as 
to  the  possession,  livery  must  be  made,  as  on  a  feoffment : 
a  lease  for  life  being  2i  freehold  interest,  and  as  such,  trans-> 
missible  only  by  livery  of  seisin,  as,  any  other  estate  of  free- 
hold.    Watk.  Pr.  176. 

But  a  lease  for  years  passes  only  the  right  of  possession, 
as  contradistinguished  from  the  seisin,  and  is  completed  by  the 
entry  of  the  lessee ;  and  yet  before  the  entry  an  interest 
passes  to  him  (called  his  interesse  termini,)  which  the  lessor 
cannot  rescind.  Before  entry,  however,  the  lessee  cannot 
bring  an  action  of  trespass;  nor  is  he,  till  entry,  if  he 
takes  at  common  law,  and  not  by  way  of  use,  under  the 
statute  of  uses,  capable  of  receiving  a  release  of  the  rever- 
sion.    Wat.  Pr.  176. 

2.  If  a  man  have  a  lease  for  a  hundred  years,  and  he  by 
deed  grant  to  another  all  the  residue  of  this  term  of  years 
that  shall  be  to  come  at  the  time  of  his  death,  this  is  void 
for  uncertainty:  but  if  one  have  such  a  term  of  land,. and 
grant  the  land  to  another,  to  hold  to  him  after  the  death  of 
the  grantor,  for  one  hundred  years,  or  for  two  hundred,  years, 
these  are  good ;  and  in*  the  first  case,  the  lessor  shall  have 
fifty  years,  if  there  be  so  many  to  come  of  the  hundred  at 
the  death  of  the  lessor,  and  in  the  last  case  will  have  the 
land  for  the  whole  hundred  years,  or  as  many  of  them  as 
are  to  come  at  the  death  of  the  lessor.     Shep.  Pr.  49. 

3.  If  a  lease  be  made  to  one  for  years,  or  to  one  for  years 
determinable  upon  lives ;  and  after,  a  lease  is  made  to  another 
of  the  same  thing,  to  hold  from  the  end  of  the  former  lease, 
this  is  certain  enough,  and  a  good  lease.     Shq>.  Pr.  49. 

So  if  a  lease  be  made  of  land  to  one  for  life,  or  years,  and 
after  the  same  is  granted  to  another,  after  the  end  of  the 
foTmer  estate,  by  surrender,  forfeiture,  or  otherwise,  this  is 
good.    Ibid. 

So  if  a  lease  be  made  to  one  for  life,  and  after  the  rever-r 
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sion  thereof  is  granted  to  another  for  Tite,  when,  by  death  or 
otherwise  it  shall  happen  to  be  void,  this  is  good.    Ibid. 

4.  All  leases  for  years,  whether  they  begin  in  present  or 
in  future,  must  be  certain,  (that  is)  they  must  have  a  certain 
beginning,  and  a  certain  ending,  and  so  the  continuance  of  the 
term  must  be  certain,  otherwise  they  will  not  be  good  :  and 
yet,  if  the  years  be  certain  when  the  lease  is  to  take  effect  in 
interest  or  possession,  it  is  sufficient ;  for  until  that  time,  it 
may  depend  upon  an  uncertainty ;  that  is,  upon  a  possible 
contingent  precedent,  before  it  begin  in  possession  or  inte- 
rest ;  or  upon  a  condition  or  limitation  subsequent*  But  in 
case,  where  it  is  to  be  reduced  to  a  certainty  upon  a  contin- 
gent precedent,  the  contingent  must  happen  in  the  lives  of 
.the  parties ;  and  although  there  appear  no  certainty  of  years 
in  the  lease,  yet  if  by  reference  to  a  certainty  it  may  be 
made  certain,  it  is  sufficient    Shep.  Pr.  60. 

5.  If  a  parson  make  a  lease  of  his  glebe  for  so  many 
years  as  he  shall  be  parson,  or  make  a  lease  of  land  until 
he  be  promoted  to  a  benefice,  or  make  a  lease  during  the 
coverture  of  H  and  M,  his  wife,  or  the.  like — this  is  void 
for  uncertainty :  but  a  lease  for  so  many  years  as  H  hath 
in  the  manor  of  Dale,  or  for  so  many  years  as  H  shall  name, 
or  the  like,  these,  and  such  lU&e  leaseSp  are  certain  enough 
and  good:  and  in  the  /first  case,  if  livery  of  seisin  be  made 
upon  it,  perhaps  by  this  it  may  be  made  good.  Shep.  Pr.  50. 

6.  All  the  things  required  to  the  well-making  of  deeds  in 
general,  as  writing,  sealing,  and  delivery,  ability  of  parties, 
and  the  like,  are  required  ^to -the  welLmaking  of  a  lease, 
whether  it  be  by  indenture  or  deed  poll.  iSAep.  Pr.  50. 

7.  A  lease  may  be  good  of  a  thing,  notwithstanding 
there  be  another  lease  in  being  of  the  same  land  at 
the  same  time,  except  in  the  cases  before-mentioned :  and 
therefore,  if  a  lease  be  made  for  life  or  years  to  A,  and 
after  the  lessor  doth  make  a  lease  for  years  to  B,  this  con- 
current lease  regularly  is  good,  at  the  least  for  so  many 
years  of  the  second  lease,  as  shall  be  to  lun  after  the  first 
lease  is  determined.   Shep.Pr.  51. 
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8.  These  may  be  inserted  in  a  lease  what  covenants  are 
agreed  upon,  but  the  lease  is  good  without  any  covenants 
at  all.   Ibid. 

9.  A  copyholder  cannot  make  a  lease  for  years,  without 
the  licence  of  the  lord,  or  for  any  further  term  than  is  war- 
ranted  by  the  custom  of  the  ifianor;  and  if  he  do,  it  will 
be  a  forfeiture  of  his  tenement,  ^nd,  if  he  lease  for  one 
year,  and  from  thence  from  year  to  year,  for  the  term  of 
thirteen  years,  this  will  be  void  ;  even  though  it  be  added, 
if  the  lord  shall  give  licence,  and  so  as  there  shall  be  no  for^ 
feiture;  and  the  lessor  may  treat  the  possession  as  a  tenancy 

at  will,  and  after  notice  given  to  the  tenant  to  quit,  recover 
in  ejectment,  notwithstanding  any  covenant  for  peaceable 
enjoyment ;  and  the  tenant  in  such  ^case  has  no  remedy, 
either  at  law  or  in  equity  upon  that  covenant.  Watk.  Cop. 
337.  Doe  ex  Dem.  Nunn  v.  Luff  kin.  4  East.  Rep.  221. 
\  New  Rep.  163.  11  Fez.jun.  170.  ' 

10.  A  lease  is  usually  and  properly  in  consideration  of  a 
yearly  rent ;  and  the  best  way  of  reserving  such  rent  is,  to 
reserve  it  generally,  by  the  words  "  yielding  and  paying 
therefore  yearly,  during  the  said  term,  Scc.*^  as  the  rent  shall 
follow  the  reversion.     Watk.  Pf.  177. 

11 .  A  lease  may  be  assigned ;  that  is,  the  whole  interest 
of  the  lessee  may  be  conveyed  to  another ;  or  the  lessee  may 
underlet,  that  is,  convey  for  a  less  term  than  he  himself  has 
it ;  if  therefore,  it  is  intended  that  he  shall  not  do  so,  an 
express  proviso  or  covenant  should  be  inserted  in  the 
lease  to  restrain  him :  but  this  covenant  does  not  come 
within  what  the  law  denominates  usual  covenants.  JVatk. 
Pr.  177. 

12.  A  lessor  is  not  obliged  to  renew  the  lease :  and  there- 
fore, if  it  be  intended  that  the  lessor  shall  be  compelled  to 
do  so,  a  covenant  for  that  purpose  should  be  also  inserted : 
but  if  the  lessor  covenant  to  renew  under  the  like  covenants — 
this  will  not  extend  to  give  the  right  to  -d  further  covenant  for 
a  renewal.     Watk.  Pr.  178. 
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13.  A  lessee  for  years  is  compellable  to  repair,  so  as  to 
prevent  waste ;  and  therefore  if  it  be  not  intended  that  he 
should  do  so,  a  covenant  from  the  lessor  should  be  inserted. 
Co.  Lit.  63.  a  Watk.  Pr.  178. 

FORM  OF  A  LEASE  FOR  TEARS. 

This  indenture  made  8cc.  between  (the  lessor)  of- 


of  the  one  part,  and  {the  lessee^  of of  the  other  part; 

WITNESSETH,  that  for  and  m  consideration  of  the  rent 
and  covenants  hereinafter  reserved  and  contained,  and  which 
b]r  and  on  the  part  of  the  said  (lessee),  his  executors,  ad- 
ministrators, ana  assigns,  are  henceforth  and  according  to 
the  true  intent  and  meanine  of-  these  presents  to  be  paid, 
observed,  and  performed.  He  the  said  (lessor)  hath  de- 
mised, leased,  set,  and  to  farm  let;  and  by  these  presents 
DOTH  demise,  lease,  set,  and  to  farm  let,  unto  tne  said 
(lessee),  his  executors,  administrators,  and  assigns,  all  that 
&c.  together  with  all  ways,  paths,  passages,  lights,  ease- 
ments, waters,  watercourses,  drains,  sewers,  profits,  commodi- 
ties, privileges,  advantages,  and  appurtenances  whatsoever,  to 
the  said  hereby  demised  premises  oelonging,  or  in  any  vrise 
appertaining;  to  have  and  to  hold- all  and  singular  the 
aforesaid  premises  hereby  demised  or  mentioned,  and  intended 
so  to  be,  with  their  and  every  of  their  appurtenances  unto  the 
said  (lessee),  his  executors,  administrators,  and  assigns,  from 

the  first  day  of ,  for  and  during  and  unto  the  full  end 

and    term  of years  from   thence  next  ensuing,  and 

fully  to  be  complete  and  ended;  yielding  and  paying 
therefore  yearly  and  every  year  during  the  said  term  hereby 
demised,  unto  the  said  (lessor),  his  executors,  administrators, 

and  assigns*,  the  clear  yearly  rent  or  sum  of of  lawful 

money  of  Great  Britain,  by  quarterly  payments,  on  the  four 
most  usual  quarterly  days  of  payment  of  rent  hereinafter 

mentioned,  (tnat  is  to  say)  on ,  ~,  ,  and , 

in  each  and  every  year,  by  even  and  equal  portions,  free  and 
clear  as  well  from  the  land-tax,  as  all  and  every  other 
rates,  taxes,  charges,  and  assessment^  whatsoever,  now 
rated,  taxed,  charged,  or  assessed,  or  which  shall  or  may  at 
any  time  hereafter,  during  the  said  term  hereby  demised,  be 
rated,  taxed,  charged,  or  assessed  upon  tbB  said  demised 


*  Or  heirs  and  assigns  if   the  premises  are  freehold  or  copyhold  of 
inheritance. 
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premises,  or  anjr  part  thereof,  whether  parliamentary,  paro- 
chial, or  otherwise,  the  first  payment  thereof  to  commence 

and  be  made  on  the day  of  — ^—  pext  ensuing  the 

day  of  the  date  of  these  presents. 


COVENANTS   CONTAINED   IN   LEASES. 

To  pay  the  rent  reserved.]  And  the  said  (lessee)  for  himself, 
his  heirs,  executors^  administrators,  and  assigns,  doth  hereby 
covenant,  promise^  and  agree  to  and  with  the  said  {lessor), 
his  heirs  and  assigns,  in  the  manner  following — (that  is  to 
say).  That  he  the  said  (lessee),  his  execntors,  administrators, 
or  assigns,  shall  and  will  from  time  to  time,  and  at  all  times 
during  the  continuance  of  the  said  term  hereby  granted, 
(except  as  hereafter  mentioned),  well  and  truly  pay,  or  cause 
to  be  paid  unto  the  said  (lessor),  his  heirs  and  assishs,  the 

said    yearly  sum  of  of  lawful  money    aforesaid, 

upon  the  several  days  and  in  the  manner  hereinbefore  men- 
tioned or  appointed  for  payment  thereof,  and  according  to 
the  true  intent  and  meaning  of  these  presents. 

And, taxes.']  And  also,  well  and  truly  pay,  satisfy,  ' 
and  discharge  all  and  all  manner  of  taxes,  rates,  duties, 
assessments,  and  impositions  whatsoever,  whether  par- 
liamentary, parochial,  or  otherwise ;  and  whether  the  same 
now  are,  or  shall,  or  may  at  any  time  or  times  here- 
after, during  the  continuance  of  the  said  term,  be  lawfully 
assessed  or  imposed  upon,  or  payable  for,  or  in  respect 
of  the  said  demised  premises,  or  any  part  thereof,  or 
the  yearly  rent  hereby  reserved,  or  any  part  thereof,  or 
chargeable  upon  the  said  (lessor),  his  heirs  or  assigns,  in 
respect  thereof,  and  whether  any  such  future  taxes,  rates, 
duties,  or  assessments  shall  be  in  the  nature  of  those  now 
in  being  or  not  (the  land-tax  and  sewer*s  rate  only  ex- 
cepted). 

To  build  upon  the  premises.']  And  further,  that  he  the 
said  (lessee),  nis  executors,  administrators,  or  assigns,  shall  and 
will  at  his  and  their  own  costs,  charges,  and  expense,  within 
the  space  of  two  years  from  the  date  hereof,  cause  to  be 
erected  and  built  two  substantial  messuages  or  dwelling- 
houses,  not  inferior  to  the  third  rate  or  class  of  building,  on 
the  piece  or  parcel  of  ground  hereby  demised,  with  new,  good, 
and  sound  materials  of  every  sort  and  kind,  to  the  satisfaction 
and  good-liking  of  the  said  (lessee),  his  heirs  and  assigns,  and 
in  a  proper  and  workmanlike  manner  finish  the  same ;  and  in 
so  doiiig,  shall  and  will  expend  the  sum  of  400/.  of  lawful 

2  c 
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money  of  Great  Britain,  at  least ;  and  also,  once  in  every 
fourth  year  of  the  term  hereby  granted,  cause  to  be  painted 
twice  in  oil,  at  the.  least,  in  a  proper  and  workmanlike 
manner,  all  the  outside  wood  and  iron-work  of  and  belong- 
ing to  the  said  messuages  or  dwelling-houses  so  to  be  erected 
and  built,  and  of  and  belonging  to  any  other  messuage 
or  dwelling-house  erected,  set  up,  or  built  during  the  term 
hereby  granted  on  the  piece  or  parcel  of  ground  hereby  de- 
mised ;  and  also,  once  m  every  fourth  year  of  the  said  term, 
cause  to  be  coal  tarred  or  painted  twice  in  oil,  at  the  least,  in 
a  proper  and  workmanlike  manner,  all  the  outside  wood  and 
iron-work  of  or  belonging  to  any  building  or  erection  other 
than  a  messuage  or  dwelling-house,  now  or  at  any  time 
hereafter  to  be  set  up,  erected,  or  built  upon  the  said  pre- 
mises hereby  demised. 

To  keep  the  premises  in  repairJ^  And  also,  that  he  the 
said  (lessee),  his  executors,  administrators,  and  assigns,  shall 
and  will  at  all  times,  and  from  time  to  time  during  tne  conti- 
nuance of  the  said  term  hereby  demised,  well  and  substan- 
tially repair,  and  keep  repaired,  in  a  workmanlike  manner, 
and  with  good  materials,  at  his  and  their  own  proper  costs 
and  expense,  (accidents  and  damage  happening  by  fire, 
storm,  or  tempest  only  excepted)  [as  well  all  and  every  the 
glass  and  other  windows,  window-shutters,  doors,  locks, 
rastenings,  bells,  partitions,  ceilings,  floors,  chimney-pieces, 
shelves,  pavements,  privies,  sinks,  drains,  cesspools,  cisterns, 
pumps,  wells,  pipes,  watercourses,  coppers,  grates,  stoves,  and 
ranges,  as]  all  and  singular  other  the  said  premises  hereby 
demised,  which  are  not  hereinafter  covenanted  or  agreed  to 
be  repaired  by  the  said  (lessor),  his  heirs  or  assigns :  together 
also,  with  all  fixtures,  buildings,  improvements,  and  additions 
whatsoever,  which  at  any  time  dunng  the  said  term  shall  be 
affixed  to,  erected,  or  made  upon  the  said  demised  premises, 
or  any  part  thereof. 

Am  paint,  SfcJ]    And  morbpvbb,  shall  and  will  paint, 
paper,  and  whitewash,  in  a  good  and  workmanlike  manner, 

at  the  end  of  the  first and ^ears  of  the  said  term, 

all  and  singular  such  parts  of  th^  said  premises  as  are  re- 
spectively now  paintea,  papered,  and  whitewashed. 

To  insure  against  Jire.j    And  further,  that  he  the  said 
(lessee),  his  executors,  administrators,  and  assigns,  shall  and 

wiU,  within next  ensuing  the  date  hereof,  at  his  and 

their  own  expense,  and  from  time  to  time,  during  the 
continuance  and  until  the  expiration  of  the  term  hereby 
granted,  insure,  or  cause  to  be  well  and  sufficiently  insured, 
in  some  or  one  of  the  public  offices  in  the  city  of  London 


I     _ 


(form    of    a    L£AS£    FOR    YEARS.)  S87 

or  Westminster,  kept  for  the  purpose  of  insuriiig  bouses  from 
casualties  by  fire»  all  and  every  the  messuage  or  tenement 

and  premises  hereby  demised,  in  the  full  sum  of of 

lawful  money  of  Great  Britain :  And  shall  and  will  upon 
request  of  the  said  (lessor),  his  heirs  or  assigns,  produce 
the  policy  and  receipt  or  receipts  for  such  insurance  there* 
on ;  and  in  default  thereof,  then  that  the  said  (kssor),  his 
heirs  or  assigns,  shall  be  at  liberty  to  insure  the  same  in  ^e 
manner  aforesaid,  and  from  thenceforth  pay  the  premium 
and  duty  payable  from  time  to  time  thereupon,  and  charge 
the  said  (lessee),  his  executors,  administrators,  and  assigns, 
with  such  payment  and  interest  thereon  from  the  time  of 
paying  the  same,  which  he  the  said  (lessee)  shall  and  will  pay 
to  the  said  (lessor),  his  heirs  or  assigns,  at  the  quarter-day 
next  following  the  payment  of  the  said  rent  hereinbefore 
reserved.  And  in  case  the  said  messuage  or  tenement  and 
premises,  or  any  part  thereof,  shall  at  any  time  during  the  said 
term  be  destroyed,  burnt  down*  or  damaged  by  fire,  then  it  is 
hereby  agreed  that  all  such  sums  of  money  which  shall  be 
paid, by  the  proprietors  of  the  said  insurance-office,  by  virtue 
or  in  consequence  of  any  such  policy  or  policies  of  insurance, 
shall  forthwith  or  with  all  convenient  speed  be  laid  out  and 
applied  in  and  towards  the  substantially  rebuilding,  rein- 
stating, repairing,  and  making  fit  for  habitation  such  part  or 
parts  of  the  said  demised  premises  as  shall  be  so  burnt  down, 
destroyed,  or  damaged  as  aforesaid.  And  in  case  the  sum  or 
sums  of  money  which  shall  be  paid  by  the  proprietors  of  the 
said  insurance-office,  by  virtue  of  any  such  policy  or  policies 
of  insnrance,  shall  not  be  sufficient  for  the  rebuilding,  rein* 
stating,  or  repairing  such  part  or  paiis  of  the  said  preipises 
as  shsSl  be  so  burnt  down,  destroyed,  or  damaged  by  fire ; 
then  and  in  such  case  he  the  said  (lessee,)  his  executors, 
administrators,  or  assigns,  shall  and  will  advance  and  p^y 
such  sum  of  money  whicb»  with  so  much  as  shall  be  paid 
by  the  proprietors  of  the  said  office,  by  virtue  or  in  con- 
sequence of  any  such  policy  or  policies  of  insurance  as 
aforesaid,  will  oe  sufficient  for  rebuilding  or  substantially 
repairing,  reinstating,  and  making  fit  for  habitation,  all  such 
part  or  parts  of  the  said  premises  as  shall  be  so  burnt  down, 
destroyed,  or  damaged  by  fire,  and  cause  and  procure  all  the 
same  premises  to  be  rebuilt,  or  in  all  respects  to  be  sub- 
stantially reinstated  and  made  fit  for  habitation  as  soon  as 
may  be.  And  it  is  hereby  declared,  by  and  between  the 
said  parties  hereto,  that  if  any  of  the  said  hereby  demised 
premises  shall  be  burnt  down  or  damaged  by  fire,  the  said 
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rent  of hereinbefore  reserved,  or  any  part  thereof,  shall 

not  cease  or  be  discontinued,  but  shall  oe  paid  and  payable 
in  such  and  the  same  manner  as  if  no  such  accident  or 
damage  by  fire  had  happened. 

Power  to  view  repairs.^  And  also,  that  it  shall  be  law- 
ful for  the  said  {lessor),  his  heirs  or  assigns^  or  his  or  their 
surveyor,  properly  authorised,  either  alone  or  with  workmen 
or  others,  twice  in  every  year  during  the  said  term  (or 
oftener  if  he  or  they  shall  see  occasion),  at  seasonable  times  in 
the  day-time,  upon  giving  three  days'  previous  notice  thereof 
to  the  said  (lessee),  his  executors,  administrators,  or  assigns, 
to  enter  into  or  upon  the  said  messuage,  tenement  or  pre- 
mises, or  any  part  thereof,  for  the  purpose  of  viewing  and 
examining  the  state  and  condition  of  the  same;  and  also,  at 
any  time  or  times  within  the  last  year  of  the  said  term,  in  like 
manner  and  upon  like  notice,  to  enter  into  and  upon  the 
said  premises,  or  any  part  thereof,  in  order  to  take  a  sche- 
dule or  inventory  of  the  fixtures  then  being  thereupon. 

Repairs  to  be  made  on  notice,]  And  that  in  case  any 
defects  or  want  of  reparation  of  the  said  premises  or  any 
part  thereof,  or  any  removal  of  fixtures,  shall  upon  an^  such 
view  be  there  found  or  appear,  he  the  said  {lessee),  his  exe- 
cutors,  adminstrators,  or  assigns,  shall  and  will,  upon  notice 
thereof  in  writing  being  left  on  the  said  premises,  or  given 
to  him  or  them,  cause  the  same  premises  forthwith,  or  other- 
wise within  the  space  of  three  calendar  months  next  after  the 
date  and  delivery  of  every  or  any  such  notice,  to  be  well, 
substantially,  and  properly  repaired  and  amended  in  all 
thin^i,  and  the  said  fixtures  to  be  forthwith,  or  otherwise 
witbm  the  said  space  of  three  calendar  months  then  next  fol- 
lowing, reinstated  and  replaced. 

:  To  permit  notice  to  be  put  up  for  letting  the  premises.']  And 
FURTHER,  that  it  shall  and  may  be  lawful  for  him  the  said 
{lessor)j  his  heirs  or  assigns,  or  any  of  his  or  their  servants 
or  agents,  at  any  time  or  times  dunng  the  last  three  months 
next  preceding  the  expiration,  or  other  determination,  of  the 

said  term  of years  hereby  demised,  to  affix  and  set  up  a 

printed,  written,  or  other  notic^x  upon  any  conspicuous  part  of 
the  said  demised  premises  (not  being  upon  any  window  or 
door  thereof)  that  the  said  premises  will  be  to  be  letten  at  the 
expiration  of  the  said  term;  and  also  at  any  convenient  time, 
in  the  day-time  (giving,  at  all  times^  one  day^s  previous  no- 
tice thereof),  to  enter  into  and  upon  the  said  demised  pre- 
mises, or  any  part  thereof,  to  show  the  same  to  any  person  or 
persons  who  shall  express  a  desire  to  become  a  tenant  or 
tenants  thereof. 
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Resirietianfrom particttktrtrades.']  And  further,  that  he 
the  said  (lessee),  his  executors,  administrators,  lind  assigns, 
shall  not  nor  will  at  any  time  during  the  continuance  ofthe 
said  term  hereby  granted,  use,  exercise,  or  carry  on,  nor 
permit  or  suffer  to  be  used,  exercised  or  carried  on,  in  or 
upon  the  messuage  or  tenement  and  premises  hereby  de- 
mised, or  any  part  thereof,  any  or  either  of  the  businesses  of 
a  vintner,  distiller,  brewer,  alehouse-keeper,  victualler,  tripe- 
boiler,  butcher,  baker,  soap-boiler,  tallow-chandler,  tallow* 
melter,  oil-refiner,  sugar-baker,  blacksmith,  whitesmith, 
coppersmith,  working  brazier,  tinman,  plumber,  dyer,  Prus- 
sian-blue maker,  or  any  other  dangerous,  noxious,  noisy, 
or  offensive  trade  or  business  whatever,  without  the 
consent  in  writing,  under  the  hand  of  the  said  {lessor)^ 
his  heirs  or  assigns,  and  shall  not  nor  will  make  or  suffer 
to  be  made,  at  or  upon  the  expimtion  of  the  said  term,  any 
public  sale  or  auction  upon  the  said  premises  without  such 
consent  in  writing  as  aforesaid. 

Lessor  to  hm)e  the  use  of  sewers  and  drains.'\  And  also, 
that  the  said  (lessor),  his  heirs  and  assigns,  from  time  to  time, 
and  at  all  times  during  the  continuance  of  this  demise,  shall 
have  free  liberty  of  watercourse  in  and  through  the  said  here 
by  demised  premises,  or  any  part  of  the  same.  And  that  it 
shall  and  may  be  lawful  for  the  workmen  of,  or  employed  by, 
the  said  (2esM>r),  his  heirs  or  assigns,  or  his  or  their  lessees 
of  any  messuage  or  tenement  adjoining  to  the  said  premises 
hereby  demised,  or  any  of  them,  at  seasonable  times  in  the 
day-time,  to  enter  into  and  upon  the  said  premises  hereby, 
demised,  or  any  of  them,  or  any  part  thereor,  to  repair  such 
adjoining  messuage  or  tenement,  or  to  empty  or  cleanse 
the  cesspools,  gutters  or  drains  of  or  belon^ng  thereto, 
when,  where,  and  as  often  as  occasion  shall  require.  And  that 
if  any  dispute  or  controversy  shall  at  any  time  or  times,  during 
the  continuance  of  the  said  term,  arise  between  the  said  {lessee,) 
his  executors,  administrators,  or  assigns,  and  the  tenant  or 
occupier  of  any  other  of  the  said  messuages  or  tenements 
adjoining  thereto,  relative  to  the  drains,  watercourses,  ease- 
ments, privileges,  or  other  the  premises  hereby  demised,  and 
other  tbe  said  adjoining  messuaees  or  tenements,  or  any  of 
them  belonging,  the  same  shall  be  from  time  to  time  set- 
tied  and  determined  on  the  part  of  the  said  {lessee),  his  execu- 
tors, administrators,  or  assigns,  by  the  said  (lessor),  his  heirs. 
or  assigns,  in  such  manner  as  he  or  they  shall  think  reason- 
able, and  shall  by  any  writing  under  his  or  their  hand  or 
hands  award,  order,  or  direct  in  that  behalf. 
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Rettrktion  a^aiiut  asiigning/^J  And  also,  that  he  the 
said  (lessee),  his  executors,  a^jniaistrators^  or  assies,  shall 
not  nor  will,  during  the  said  term  hereby  demised,  give, 
grant,  demise,  let,  set,  assign,  set  o?er,  or  otherwise  part  with 
either  by  act,  permission,  or  sufferance  of  him  or  them,  or 
by  act  of  law,  the  present  indenture  of  lease  or  the  premises 
hereby  demised,  or  any  part  or  parcel  thereof,  or  his  or  their 
estate,  term,  or  interest  tnerein,  or  any  part  of  the  same,  unto 
any  person  or  persons  whomsoever,  (otner  than  by  will  and  tes- 
tament to  his  or  their  wife  or  respective  wives,  cnild,  children, 
or  next  of  kin,)  without  the  special  licence  and  consent  of  the 

*  A  covenant  not  to  assign,  transfer,  set  over,  or  otherwise  do  or  put 
away  the  lease  or  premises,  does  not  extend  to  an  under-lease  granted  for 
part  of  the  term.    2  Black.  Com*  766.  3  WtUon,  f34. 

But  if  the  lease  contain  a  proyiso,  that  the  leMce  and  his  administra- 
tors shall  not  "  set,  let,  or  assisn  over,"  the  administrators  of  the  lessee 
cannot  underlet  without  a  forfeiture.    3  Ter.  Rep,  425. 

Yet  if  the  lessee  by  will  devises  the  term  without  the  lessor's  con- 
sent, this  will  not  be  a  breach  of  the  covenant.    Style,  483. 

And  it  seems  that  any  assignment  by  act  of  law  is  not  a  breach  of 
this  covenant ;  as  if  die  lessee  become  a  bankrupt,  an  assignment  by 
the  assignees  under  his  commission  is  not  a  breach  of  covenant.^- 
3  WUson  736. 

So  if  a  lessee  who  has  covenanted  not  to  let,  set,  assign,  transfer,  make 
over,  barter,  exchange,  or  otherwise  part  with  the  indenture,  and 
with  a  proviso  that  the  landlord  may  in  such  case  re-enter,  gives  a  war^ 
rant  of  attorney  to  confess  a  judgment  under  which  the  lease  is  taken 
in  execution  and  sold,  it  is  no  forfeiture  of  the  lease.    8  Ter,  Rep,  57- 

But  if  a  warrant  of  attorney  be  eiten  expresslv  for  this  puroose,  it  is 
in  fraud  of  the  covenant,  and  a  forfeiture  of  the  lease.    8  Ter.  Rep,  300. 

Also  covenants  may  be  introduced  in  a  lease  to  prevent  the  term 
passing  under  a  commission  of  bankrupt,  or  beuig  taken  on  an  execu- 
tion against  the  tenant,  and  such  covenants  are  now  become  very  usual. 
2  Ter.liep.  133.    8  Ter. Rep.  37.  3. 

It  is  also  to  be  observed,  that  if  a  forfeiture  has  been  incurred  by  as- 
signment, and  if  the  lessor  accepts  rent  afterwards,  this  is  a  waiver  of 
forfeiture ;  but  in  such  case  it  must  appear  that  at  the  time  he  accepted 
the  rent  he  knew  of  the  forfeiture  incurred.    S  Ter,  Rep,  430. 

Also,  after  a  licence  to  let  or  assign  has  been  once  obtained,  either  in 
respect  of  the  whole ,  or  only  a  part  of  the  premises,  the  assignee  is  no 
longer  bound  by  the  covenant,  but  may  afterwards  let  or  assign  the  whole 
or  any  part  at  pleasure.    4  Co.  lig. 

It  IS  dso  proper  to  observe,  that  where  there  is  an  agreement  for  a 
lease,  wiih  all  common  and  usual  covenants,  the  lessor  is  not  entitled  under 
such  an  agreement  to  have  a  covenant  on  the  part  of  the  lessee  not  to 
assign  without  licence  :  Ld,  Etdon,  Ch.  having,  after  a  review  of  all  the 
conflicting  cases  on  this  subject,  solemnly  decided,  in  the  case  of  Church 
V.  Brown,  that  a  covenant  not  to  assign  is  not  a  common  and  usual  cove- 
nant, and  that  it  cannot  be  required  of  the  lessee,  unless  there  is  an  ex- 
press stipulation  in  the  agreement  between  the  parties  for  that  purpose. 
l5Fez.Q5S. 


(form  of  a  lease  for  years.)         391 

said(/essar),  his  heirs  or  assigns^  first  had  and  obtained  under 
his  or  their  hand,  or  respective  hands,  for  that  purpose; 
but  which  said  licence  shall  not  extend,  or  be  deemed  or 
construed  to  extend  (unless  the  same  be  generally  and  un- 
restrictedly siven)  to  any  future  assignee,  or  be  considered 
as  a  wave)*  of  the  present  covenant  for  restraming  the  assi^- 
ment  of  the  present  lease,  or  the  term  or  interest  which 
shall  be  then  to  come  therein;  but  shall  from  time  to  time 
as  and  when  the  same  shall  be  given,  be  limited,  confined, 
and  restricted  to  the  terms  ani  true  intent  and  meaning 
thereof,  any  rule  of  law  or  equity  to  the  contrary  notwith- 
standing :  Provided  always,  nevertheless,  and  it  is  hereby 
expressly  declared  and  agreed  by  and  between  the  said 
parties  hereto,  that  the  covenant  hereinbefore  lastly  contained 
IS,  and  is  meant  to  be,  to  and  for  the  sole  (end  and  intent  that 
the  said  messuage,  &c.  may  not  be  assigned,  or  letten  to,  or 
become  the  property  of  any  indigent  or  other  improper  person 
or  persons,  and  not  to  restrain  or  prevent  the  said  (lessee),  his 
heirs,  executors,  administrators,  or  assigns,  from  letting,  as- 
signing, or  parting  with  or  disposing  of  the  said  premises,  or 
any  part  thereof,  to  any  respectable  person  or  persons  who 
may  be  desirous  of  taking  the.  same ;  and  that  hence  and 
therefore  the  said  {lessor),  his  heirs  or  assigns,  shall  not  nor 
will  arbitrarily  and  without  good  and  sufficient  reason  and 
cause  assigned,  withhold  such  consent  as  aforesaid,  nor 
shall  not  nor  will  demand  or  require  any  sum  of  money, 
reward,  premium,  or  gratuity  for  giving  or  granting  the 
same. 

Lessee  to  qvit  at  the  end  of  the  term.]  And  lastly,  that 
the  said  (lessee),  his  executors,  administrators,  or  assies, 
shall  and  will  at  the  expiration  or  other  sooner  determination 

of  the  said  term  of years  hereby  demised,  peaceably 

and  quiedy  leave,  surrender,  tod  yield  up  to  the  said  (lessor), 
his  heirs  or  assigns,  or  to  whomsoever  else  he  or  they  shall 
direct,  all  and  smgular  the  said  messuage,  tenement,  dwell- 
ing-house, and  premises  hereby  demised,  together  with  the 
several  fixtures  and  other  things  mentioned  in  the  schedule 
hereunto  annexed;  and  also  all  other  fixtures  which  shall 
then  be  thereupon  or  thereunto  belonging,  in  a  good  state  of 
repair  and  condition,  accidents  by  fire  and  reasonable  use 
and  wear  thereof  in  the  mean  time  excepted. 

Power  of  re-entry  on  nonpayment  of  rent.']  Provided  al- 
ways, and  these  presents  are  upon  this  express  condition, 

nevertheless,  that  if  the  said  yearly  rent  or  sum  of 

hereinbefore  reserved,  or  any  part  thereof,  shall  be  in  arrear 
or  unpaid  by  the  space  of days  next  after  any  or  either 
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of  the  days  or  times  hereinbefore  appointed  for  the  payment 
thereof  as  aforesaid,  or  if  the  said  (lessee),  his  executors,  ad- 
ministrators or  assigns,  do  not  or  shall  not  well  and  truly  ob- 
serve and  perform  all  and  every  the  covenants  and  agreements 
hereinbefore  contained,  which  by  him  or  them  are  hereby  re- 
quired, or  otherwise  ought  to  be  observed  and  kept  ;*  then  and 
from  thenceforth  this  present  demise  or  lease,  and  the  covenant 
for  quiet  enjoyment  hereinafter  contained,  shall  wholly  cease 
and  be  void ;  and  the  said  (lessor),  his  heirs  or  assigns,  «hall, 
or  lawfully  may,  immediately  upon  or  at  any  time  after  any 
such  breach,  nonobservance,  or  nonperformance  [or  events 
as  aforesaid,]  e;nter  into  and  upon  the  said  hereby  demised  pre- 
mises, or  any  part  thereof  in  the  name  of  the  whole,  and 
repossess,  retain,  and  enjoy  the  same,^  as  of  his  and  their 
former  estate ;  and  as  if  these  presents  had  not  been  made 
and  executed  (any  thing  hereinbefore  contained  to  the  con- 
trary thereof  in  any  wise  notwithstanding). 

Proviso  for  abatement  of  rent  in  case  (^l^refJ]  .  Pbovided 
ALWAYS,  and  it  is  hereby  agreed  and  declared  by  and  be* 
tween  the  said  {lessor)  and  (lessee),  that  in  case  the  said  de- 
mised premises,  or  any  part  thereof,  shall  at  any  time  or 
times  during  the  said  term  happen  to  be  consumed,  destroy 
ed,  or  damaged  by  fire,  storm,  or  tempest,  so  as  to  render 
the  same  uninhabitable  or  untenantable,  then  and  in  such 
case,  the  rent  hereinbefore  reserved  for  the  same,  (or  a  just 
and  proportionate  part  thereof,  according  to  the  nature  and 
extent  of  the  injury  which  the  said  premises  i^ay  nave  sus- 
tained,) shall  be  suspended  or  abated,  and  all  remedies  for 
recovering  the  same,  until  the  said  premises  shall  be  rebuilt 
or  repaired  by  the  said  (lessor),  his  heirs  or  assigns,  and  be 
in  a  fit  state  and  condition  for  habitation;  and  in  case  of  any 
dispute  or  difference  of  opinion  between  the  said  parties 
with  respect  to  the  time  of  such  suspension,  or  the  amount 

*  Or,  it  may  be  added,  if  such  is  the  contract  betweea  the  parties, 
(see  p.  Sgo,  n.  supra,)  '*  or  if  the  said  {lessee J  his  executors,  administrators, 
or  assigns,  shall  commit  any  act  of  bankruptcy  within  the  meaning  of  the 
late  statute  made,  or  any  other  statute  to  be  hereafter  made  in  relation 
to  bankrupts,  whereon  a  commission  shall  issue,  and  whereon  he  shall 
be  found  or  declared  a  bankrupt ;  or  if  he  or  they  shall  make  any  com- 
position with  his  or  their  creditors  for  the  payment  of  his  or  their  debts, 
although  a  commission  of  bankruptcy  shall  not  issue  against  him  or 
them ;  or  if  he  or  they  shall  make  an;^  assignment  of  his  or  their  estate 
and  effects  for  the  benefit  of  his  or  their  creditors;  or  tf  any  writ  or  writs 
of  execution  at  law  or  otherwise  shall  issue  against  his  or  their  person  or 
persons,  estate  or  estates,  goods,  chattels,  and  effects,  which  shall  first 
happen."    Then,  &c. 

t  This  proviso  must  be  omitted  if  there  is  a  prior  covenant  that  the 
rent  shall  not  be  suspended  or  abated,  see  387, 380. 
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of  such  abatement  respectively^  or  of  Both^  the  same  shall 
at  all  times,  and  from  time  to  time  be  referred  to  the  arbitnt- 
tion  and  determination  of  three  indifferent  persons,  to  be 
named  in  the  usual  manner  of  arbitrations,  and  the  deci<> 
sion  of  the  said  arbitrators,  or  any  two  of  them,  shall  be  final 
and  conclusive  upon  the  said  parties  hereto,  and  all  persons 
claiming  under  them  respectively. 

Lessor  to  repair  ovtnde^  And  the  said  {Jessor)  for  him- 
self, his  heirs  and  assigns,  doth  covenant,  promise,  and 
agree  to  and  with  the  said  [lessee),  his  executors,  adminis- 
trators or  assigns,  by  these  presents  in  manner  following — 
(that  is  to  say)  that  he  the  said  (fessor),  his  heirs  and  as- 
signs, shall  and  will  from  time  to  time,  and  at  all  times  dur- 
ing the  continuance  of  the  said  term  of years  hereby  * 

demised  at  his  and  their  own  proper  costs  and  expense  main- 
tain and  keep  all  and  singular  tne  outside  brickwork,  plas- 
tering, slating,  tiling,  and  other  outer  parts  of  the  said 
messuaro  or  dwelling-house,  buildings,  and  premises  hereby 
demised,  in  good,  substantial,  and  tenantable  repair  in  all 
things  ;*  and  shall  and  will  cause  to  be  painted  in  good  oil 
colour  the  outer  doors,  pales,  rails,  cates,  window-frames, 
and  other  the  outer  wood  and  iron-work  of  the  said  premises, 

at  the  end  of  the  first years  of  the  said  term  of 

years  hereby  eranted. 

And  rebuild  if  burnt  down,"]  And  also,  that  in  case  the 
messuage,  tenement,  or  premises  hereby  demised,  or  any 
part  thereof,  shall  at  any  time  or  times  during  the  said  term 
be  consumed,  destroyed  or  damaged  by  fire,  storm,  or  tem- 
pest, he  the  said  {lessor),  his  heirs  or  assigns,  shall  forthwith, 
and  with  all  proper  and  convenient  speed,  cause  the  same 
to  be  rebuilt  or  repaired  (as  occasion  shall  require)  so,  and  in 
such  ggpd  and  substantial  manner,  that  the  same  may  be  as 
commodious  and  convenient  in  all  respects  as  the  same  were 
before  such  destruction  or  damage  happened. 

Covenant  of  lessor  for  peaceable  enjoyment  J]'  And  lastly, 
that  he  the  said  {lessee),  his  executors,  administrators  and  as- 
signs, paying  the  yearly  rent  hereby  reserved  on  the  days  and 
in  the  manner  hereinbefore  appointed  for  the  payment 
thereof,  and  performing  the  several  covenants  and  agree- 
ments hereinbefore  contained,  and  by  him  and  them  to  be  ob- 
served and  performed,  shall,  and  lawfully  may,  peaceably  and 
quietly  have,  hold,  use,  occupy,  possess,  and  enjoy  the  said 
messuage  or  tenement,  and  all  and  singular  other  the  premises 
hereby  granted  and  demised,  with  their  appurtenances, 
for  and  during  the  complete  term  or  period  oi years 

•  See  p.  384,  st^a. 
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hereby  granted  thereof,  without  any  lawful  denial,  hindrance, 
molestation  or  interruption  whatsoever  of  or  by  him  the 
said  (lessor),  his  heirs  or  assigns,  or  any  other  person  or  per- 
sons now  or  hereafter  lawfully,  equitably,  or  rightfully  claim- 
ing or  having  any  estate,  right,  title,  trust  or  interest  from 
under  or  in  trust  for  him,  them,  or  any  or  either  of  them, 
or  any  of  the  ancestors  of  him  the  said  (lessor),  or  by  his, 
their,  or  any  or  either  of  their  consent,  procurement,  or  pri- 
vity.*   In  Witness. 

COVENANTS     IN     AN      AGRICULTURAL      LEASE      GRANTED 
BY    A    TENANT    FOR    LIFE    UNDER    A    LEASING    POWER. 

And  the  said  for  himself,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  doth  covenant^  pro- 
mise»  and  a^ree  to  and  with  the  said  ,  her  exe- 
cutors, administrators,  and  assigns,  md  also  to  and  with 
the  person  and  persons  respectively  entitled  to  the  freehold 
and  inheritance  of  the  said  premises  from  and  after  her 
decease*  by  these  presents  in  manner  and  form  following — 

(that  is  to  say,)  that  he  the  said ,  his  heirs,  executors, 

administrators,  and  assigns,  shall  and  will  well  and  truly  pay, 

or  cause  to  be  paid  unto  the  said ,  her  executors, 

administrators,  or  assigns,  for,  and  during  such  part  of  the 
said  term  as  she  shall  happen  to  live,  and  from  and  after 
her  decease  unto  such  person  or  persons  as  shall  thenceforth 
during  the  then  remainder  of  the  said  term  be  entitled  to 
the  freehold  or  inheritance  of  the  said  premises,  the  said 
yearly  rent  or  sum  of ,  clear  of  all  rates,  taxes,  and 

*  Here  may  be  added  a  proviso,  giving  the  lessee  power  to  determine 
the  lease  upon  notice,  if  such  is  the  agreement : — "  Provided 
always,  and  it  is  hereby  lastl]^  agreed  by  and  between  all  the  parties  here- 
to, that  if  the  said  {lessee,)  his  executors,  administrators,  or  assigns,  shall 
be  desirous  to  quit  the  said  messuage  or  tenement  and  premises 
hereby  demised,  at  the  end  of  the  first  seven  or  fourteen  years  of  the 
said   term  of  <    years  hereby  demised ;  and  of  such  his   or  their 

desire  shall  eive  six  calendar  months'  notice,  in  writing,  to  the  said 
{lessor,)  his  heirs,  or  assigns,  next  before  the  expiration  of  the  said  first 
seven  or  fourteen  years  (as  the  case  may  be,)  thbv,  and  in  such  case» 
all  arrears  of  rent  Being  duly  paid,  and  the  said  messuage  or  tenement, 
and  all  other  the  premises  hereby  demised,  being  in  such  repair  as  they 
are  hereinbefore  covenanted  to  be  maintained  in  and  left,  this  lease  and 
every  covenant,  clause,  matter,  and  thing  herein  contaioed,  shall,  at 
the  expiration  of  the  said  first  seven  or  fourteen  years  of  the  said  term 
hereby  demised,  whichever  in  the  said  notice  shall  be  expressed,  de- 
termine and  be  utterly  void  to  all  intents  and  purposes,  in  like  manner 
as  if  the  said  whole  term  of  ■  years  had  run  out  or  expired,  or  this 

present  demise  or  lease  had  been  made  and  executed  for  seven  or  four- 
teen years  only,  any  thing  in  these  presents  contained  to  the  contrary 
thereof  notwithstanding." 
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assessments  whatsoever,  (the  land-tax  and  sevt^ers'  rate  only 
excepted.)  And  also,  all  other  the  rent  and  rents,  sum  and 
sums  of  money  hereinbefore  reserved,  at  the  days  and  times 
hereinbefore  mentioned  and  appointed  for  payment  thereof, 
as  the  same  shall  from  time  to  time  become  due  and  payable, 
according  to  the  true  intent  and  meaning  of  these  presents,  and 
the  reservations  inrespect  thereof  as  aforesaid;  and  also,  that 

the  said ,,his  executors,  administrators,  or  assigns,  shall 

and  will  athis  and  their  own  proper  costs  and  charges  £om  time 
to  time,  and  at  all  times  during  the  continuance  of  this  de- 
mise, when,  where,  and  as  often  as  need  or  occasion  shall  be 
or  require,  well  and  sufficiently  repair,  uphold,  support,  sus- 
tain, maintain,  amend,  preserve  and  keep  the  said  messuage 
or  tenement,  out-houses  and  buildings  hereby  demised,  and 
all  the  walls,  hedges,  fences,  gates,  stiles,  bridges  and  enclo- 
sures thereunto  belonging,  in,  by,  and  with  all  and  all  manner 
of  needful  and  necessary  reparations  and  amendations  what- 
soever, being  allowed  on  the  said  premises,  or  within  three 
miles  distance  therefrom,  rough  timber  from  the  stem, 
bricks,  tiles  and  lime  for  the  doing  thereof,  to  be  carried  to 
the  said  demised  premises  at  the  charge  of  the  said—, 
his  executors,  administrators,  and  assigns,  [casualties  hap- 

Eening  by  fire,  without  the  wilful  default  of  the  said , 
is  executors,  administrators,  or  assigns,  and  also  by 
lightning  and  tempest,  only  excepted,  (provided  such  da- 
mage exceed  at  any  one  time )  otherwise  to  be  re- 
paired by  the  said ,  his  executors,  administrators,  or  as- 
signs, being  allowed  rough  timber,  bricks,  tiles,  and  lime 
for  the  doing  thereof  as  aforesaid.]  And  the  same  pre* 
mises  being  in  every  respect  so  sufficiently  repaired, 
amended,  and  kept,  shall  and  will  at  the  expiration  or  other 
sooner  determination  of  this  present  lease  peaceably  and 

quietly  leave,  surrender,  and  yield  up  unto  the  said , 

or  her  assigns,  if  then  living ;  but  in  case  of  her  decease, 
unto  such  other  person  or  persons  as  shall  then  be  entitled  to 
the  freehold  or  inheritance  of  the  said  premises:  And  also, 

that  he  the  said  ,  his  executors,  administrators,  and 

assigns,  shall  and  will  permit  and  suflPer  the  said ,and 

her  assigns,  during  such  part  of  the  term  hereby  demised  as 
she  shall  happen  to  live,  and  from  and  after  her  decease, 
such  person  or  persons  as  shall  from  thenceforth  during  the 
then  remainder  of  the  said  term  be  entitled  to  the  freenold 
and  inheritance  of  the  said  premises,  to  have  and  take  the 
bark  and  tops  of  the  trees  which  shall  be  cut  down  for  the 
repair  of  the  said  premises  as  aforesaid,  to  and  for  her  and 
their  own  use  and  benefit:    And   also,  that  he  the  said 
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',  bis  executors,  administrators,  or  assigns,  shall  and 


will  during  the  continuance  of  this  demise  use  and  spend 
on  the  said  demised  premises  all  the  hay  and  straw  anting 
therefrom';  and  all  the  compost  and  dung  which  shall  be  made 
thereby,  shall  and  will  spread  and  bestow  on  the  said  pre- 
mises in  a  husbandlike  manner,  save  only  the  compost  and 
dung  to  be  made  in  the  last  year  of  this  demise,  which  -he 

the   said ,  his  executors,  administrators,  or  assigns, 

shall  leave  upon  the  said  premises  unto  and  for  the  said , 

or  her  assigns,  if  then  living,  but  in  case  of  her  decease,  to 
and  for  such  person  or  persons  as  shall  then  be  entitled  to 
the  freehold  and  inheritance  of  the  said  premises,  without 
being  paid  or  allowed  for  the  same :  And  also,  that  he  the 

said ,  his  executors,  administrators,  or  assigns,  shall 

not  crop  or  sow  any  part  of  the  arable  land  which  he  hath  li- 
berty to  keep  in  tillage  as  aforesaid,  above  two  years  together, 
but  every  third  year  shall  and  will  permit  the  same  to  remain 
fallow  and  unsown,  and  not  cross  crop  the  same  or  any  part 
thereof,  and  when  and  as  it  shall  be  laid  down,  shall  and 
will  sow  the  same  with  grass  seed  in  a  husbandlike  manner, 
and  shall  not  mow,  or  cause  to  be  mowed,  any  of  the  mea- 
dow or  pasture  ground  hereby  demised,  more  than  once  in 
any  one  year  of  the  said  term,  but  shall  and  will  during  the 
said  term  plow,  sow,  manure,  and.  manage  all  the  ground 
hereby  demised  in  a  due  and  regular  course  of  husbandry 
according  to  the  custom  of  the  country,  and  preserve  all  the 
trees,  young  oaks,  and  saplings  growing  on  the  said  pre- 
mises, and  not  to  do  or  commit,  or  cause  to  be  done  or  com- 
mitted any  manner  of  waste,  spoil,  or  destruction  in  or  upon 
the  said  demised  premises,  or  any  part  thereof:  And  also, 
that  he  the  said ,  his  executors,  administrators,  or  as- 
signs, shall  and  will  in  the  summer  preceding  the  expiration 
or  other  sooner  determination  of  this  demise,  summer  fallow, 

in  a  husbandlike  manner, acres  of  such  part  of  the 

arable  land  hereby  demised  as  shall  be  then  in  a  due  course  of 
husbandry,  fit  to  oe  sown  with  a  crop  the  ensuing  season;  and 

also  lay  down  with  clover  seed  and  rye-grass acres  more 

of  the  arable  land  hereby  demised,  which  shall  be  then  in  til- 
lage, and  sow  upon  each  acre  thereof  eight  pounds  of  the  best 
clover  seed,  and  two  bushels  of  the  best  rye-grass  seed :  And 

shall  and  will  permit  and  suffer  the  said or  her  assigns, 

if  then  living,  but  in  case  of  her  decease,  such  other  person 
or  persons  as  shall  be  then  entitled  to  the  freehold  or  mheri- 
tance  of  the  said  premises,  her,  his,  or  their  assigns,  with  ser- 
vants, horses,  ploughs,  carts,  and  other  necessaries,  from 
and  after  the  first  day  of  February  next  preceding  the  ex- 
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piration  or  other  sooner  determination  of  tkis  present  lease> 
to  enter  into  and  upon  such  closes  and  grounds,  part  of  the 
hereby  demised  premises,  as  by  course  of  the/ seasons  shall 
then  lay  fallow  and  unsown,  and  the  same  to  plough,  fallow 
and  manure  at  her,  his,  or  their  free  will  and  pleasure  ;  and 
for  that  purpose,  to  have  and  take  the  dung  that  shall  be 
then  in  the  yard  or  yards  belonging  to  the  said  demised 
premises :  And  further,  that  it  shall  and  may  be  lawful  to 

and  for  the  said ,  and  hdr  assigns,  during  such  part  of 

the  term  hereby  demised  as  she  shall  happen  to  live,  and 
from  and  after  her  decease  to  aad  for  such  person  or  persons 
as  shall,  from  thenceforth,  during  the  then  residue  of  the  said 
term,  be  entitled  to  the  freehold  and  inheritance  of  the  said 
premi8es,with  workmen  or  others  in  her,  his,  or  their  company, 
or  without,  twice  or  oftener  in  every  year  during  the  term 
hereby  granted,  at  seasonable  times  in  the  day-time  to  enter 
into  and  upon  the  said  demised  premises,  or  any  part 
thereof,  there  to  view,  search,  and  see  the  state  and  condi- 
tion of  the  reparations  of  the  same;  and  of  alf  defects,  de- 
faults, or  want  of  reparation,  which  upon  any  such  view 
shall  be  from  time  to  time  found,  to  give  or  leave  vfarning 
thereof  in  writing  at  the  said  demised  premises,  unto  and 

for  the  said ,  his  executors,  administrators,  or  assigns, 

to  repair  and  amend  the  same  within  the  space  of  two  months 
then  next  following,  within  which  said  time  and  space  of  two 
months  next  after  every  such  notice  or  warning,  he  the  said 

,  his  executors,  administrators,  and  assigns,  shall  and 

will  repair  and  amend  the  same  accordingly,  being  allowed 
such  materials  for  the  doing  thereof  as  aforesaid  (except  as 
before  excepted:)  Provided  always,  and  these  presents 
are  upon  this  condition  nevertheless,  that  if  the  said  rents 
above  reserved,  or  any  of  them,  or  any  part  of  them,  shall 
happen  to  be  behind  and  unpaid  by  the  space  of  twenty-one 
dayd  next  after  either  of  the  said  feasts  or  days,  whereon  the 
same  ought  to  be  paid  as  aforesaid  (if  demanded),  or  if  the  said 

,  his  executors,,  administrators,  or  assigns,  shall  not 

well  and  truly  observe,^^perform,  fulfil,  and  keep  all  and  every 
the  covenants,  articles,  conditions,  and  agreements  in  these 
presents  expressed  and  contained  and  on  his  and  their  part 
and  behalf,  to  be  kept,  done,  and  performed  then  and  from 
thenceforth ;  in  either  of  the  said  cases,  it  shall  and  may  be 

lawful    to  and   for    the    said  ,  and  her  assigns,  if 

then  living,  but  in  case  of  her  decease,  to  and  for  such 
person  or  persons  as  shall  be  then  entitled  to  the 
freehold  or  inheritance  of  the  said  premises,  into  the 
same    premises  or   any  part    thereof  in  the  name  of  the 
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whole  to  re-enter,  and  the  same  to  have  again,  retain, 
repossess,  and    enjoy,  as  in  her,  his,    or  their  first  and 

former  estate ;  and  the  said ,  his  executors,  or  ad^ 

ministrators,  and  assigns,  and  all  other  tenants  or  occupiers 
of  the, premises  thereout,  and  from  thence  utterly  to  expel, 
put  out,  and  amove,  and  from  and  after  such  re-entry  made, 
this  lease,  and  every  clause,  article,  and  thing  herein  con- 
tained on  the  lessor'^s  part  to  be  done  and  performed,  shall 
cease,  determine,  and  be  utterly  void  to  all  intents  and 
purposes  whatsoever,  any  thing  in  these  presents  contained 
to  the  contrary  thereof  m  any  wise  notwithstanding,  [con- 
cluding after  a  covenant  from  the  lessor  for  peaceable  en- 
joyment.]    In  Witness,  &c. 

AM  INDORSEMENT  FOR  CONTINUING  A  LEASB  FOR  A 
LONGER  TERM  AFTER  THE  EXPIRATION  OF  THE  PRE- 
SENT. 

This  indenture,  &c.  between  the  within-named  {lessor,) 
of  the  one  part,  and  the  within-named  {lessee)  of  the 
other  part,  Witnesseth,  that  for  and  in  consideration 
of  the  rent  hereby  reserved,  and  the  covenants,  pro- 
visoes, conditions,  and  agreements  respectively  herein- 
after contained,  which  on  the  part  and  behalf  of  the 
said  {lessee),  his  executors,  administrators,  and  assigns, 
are  to  be  paid,  done,  and  performed,  the  said  {lessor^  doth 
demise,  lease,  and  to  farm  let,  unto  the  said  {lessee),  his  exe- 
cutors, administrators,  and  assigns,  all  that  piece  or  parcel 
of  ground,  with  the  messuage  or  tenement  tnereon  erected 
and  built,  and  all  and  singular  other  the  premises  respec- 
tively comprised  in  the  within-written  lease,  and  thereby 
demised  in  manner  therein  mentioned,  (except  as  therein 
is  excepted),  to  have  and  to  hold  the  said  messuage, 
or  tenement  and  premises  hereby  demised  or  mentioned, 
and  intended  so  to  be,  unto  the  said  {lessee),  his  executors,  ad- 
ministrators, and  assigns,  from  the day  of which 

will  be  in  the  year  of  our  Lord ,  and  when  the  within- 
written  indenture  of  lease  will  expire,  for  and  during  and 

unto  the  full  end  and  term  of years  longer  thenceforth 

next,  and  fully  to  be  complete  ana  ended,  subject  to  and 
under  the  like  rent,  and  payable  in  like  manner  as  is  within- 
mentioned,  for  and  in  respect  of  the^ent  reserved,  in  and  by 
the  said  within-written  lease,  and  subject  to  the  like  power 
of  entry,  as  well  on  nonpayment  of  rent,  as  on  the  hap- 
pening of  any  of  the  events  mentioned  in  the  within-written 
proviso  or  condition  of  re-entry.     And  it  is  hereby  declared 
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and  agreed^  by  and  between  tfte  parties  to  these  presents, 
that  they  and  their  respective  heirs,  executors,  administra- 
tors, and  assigns,  shall  and  will  by  these  presents,  daring  the 

continuance  of  the  additional  term  of years   hereby 

granted,  stand,  and  be  bound  for,  and  in  respect  of  the  said 
hereby  demised  premises,  with  the  appurtenances  in  such  and 
the  like  covenants,  conditions,  and  agreements  respectively, 
as  they  the  said  parties  and  their  respective  heirs,  executors, 
administrators,  and  assigns,  do  now  stand  bound,  in  and  by 
the  said  within-written  lease,  for  and  during  the  now  residue 
unexpired  of  the  within-mentioned  term  thereby  granted ;  it 
being  the  intent  and  meaning  hereof,  that  this  present  indorsed 
lease,  and  the  additional  term  hereby  granted,  shall  be  upon 
the  like  footing,  and  all  the  covenants,  clauses,  conditions, 
and  agreements  respectively  therein  contained,  be  equally 
available,  take  place,  and  have  the  like  force  and  effect  to 
all  intents  and  purposes,  as  if  every  article,  clause,  matter, 
and  thing  contained  in  the  said  within- written  indenture  of 
lease  were  word  for  word  repeated  and  again  inserted  in 
these  presents.     In  Witkjbss,  &c. 


FORM    OF    a     contract     USED     IN    THE    WEST    OF     ENG- 
LAND   FOR    LETTING    A    DAIRY    OF    COWS.* 

Articles  of  agreement  made,  &c.  between  (the 
lessor)  of,  &c.  of  the  one  part,  and  (the  lessee)  of,  &c.  of 
the  other  part,  as  follows — that  is  to  say, 

*  Not  only  lands  and  houses  ta%y  be  let  for  years,  but  also  goods  and 
chattels.    Bac.  Abr,  tit.  Leases  (A). 

But  the  interest  of  the  tenant  in  the  latter  differs  from  the  interest 
which  lie  hath  in  lands,  or  the  like  3  for  if  one  let  or  lease  for  years  a 
stock  of  live  cattle,  such  letting  or  lease  is  good,  and  the  tenant^  shall 
have  the  use  and  profits  of  them  during  the  term ;  but  yet  the  owner,  or 
technically  speakine,  the  lessor,  hath  not  any  reversion  in  them,  in  like 
manner  as  he  hath  m  respect  of  land,  to  graqt  the  same  over  to  another,  ei- 
ther daring  the  term  or  after ;  till  the  tenant  )iath  redelivered  them  to  him ; 
for  the  lessor  or  owner  hath  only  a  possibility  of  property  in  case  they  all 
outlive  th6  term  ^  for  if  any  of  them  die  dunng  the  tero),  the  lessor  or 
owner  cannot  have  restitution,  and  during  the  term  he  ha^  nothins  to 
do  with  them,  and  conseauently  of  such  as  die  the^  property  vests  abso- 
lutely in  the  tenant    IMa, 

So  whether  they  live  or  di?,  yet  all  the  young  ones  toming  ,q£  them, 
as  lambs,  calves,  or  the  like,  belong  absolutely  to  the  tenant,  as  profits, 
arisioff  and  severed  from  the  principal  5  since  otherwise  the  lessee  would 
pay  his  rent  for  nothing.    laid. 

And  therefore  this  diners  from  a  lease  of  other  dead  goods  and  chat- 
tels ;  for  there  if  any  thing  be  added  for  the  repairing,  mending,  or  im- 
proving theieof,  the  owner  or  lessor  shall  have  ttie  improvements  and  ad. 
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First,  the  said  {lessor)  doth  hereby  agree  with  the  said 

(lessee),  that  he  the  said  (lessee)  shall  and  may  from  the 

day  of which  will  be  in  the  year  of  our  Lord , 

possess  and  enjoy  the  cottage  or  dwelling-hottse  called  the 

dairy-house  in  tne  parish  of aforesaid,  and  now  in 

the  possession  of  the  said  (lessee),  together  with  the  garden 
thereunto  belongings  and  the  garden  ground  in  the  orchard 
hereinafter  mentioned,  called  Cothays :   Also,  that  the  said 

(lessor)  shall  and  will  from  the day  of next, 

to  the  said day  pf which  will  be  in  the  year  of 

our  Lord ,  find,  provide,  maintain,  keep,  and  fodder  for 

and  for  the  use  and  benefit  of  the  said  (lessee)  forty  good 
cows,  fit  and  proper  for  a  dairy,  and  permit  and  suner  the 
said  (lessee)  during  the  term  last  aforesaid,  to  have  and  take 
the  milk,  produce,  and  increase  of  the  said  cows,  to  and  for 
his  own  use  and  benefit.  And  in  case  any  of  the  said 
cows  shall  die,  or  by  any  accident  lose  their  milk,  or  become 
dry  and  wholly  unprofitable  during  the  term  last  aforesaid, 
then,  and  in  either  of  the  said  cases,  the  said  (lessor)  shall 
either  provide  other  cows  in  full  milk,  in  the  place  of  those 
dying  or  losing  their  milk,  or  make  such  abatement  or  al- 
lowance out  of  the  rent  hereinafter  agreed  to  be  paid,  as 
shall  be  reasonable,  and  is  usual  in  like  cases,  not  exceeding 
— — —  (here  the  allowance  should  be  specifically  mentioned)  ; 
which  said  cows  are  to  have  the  sole  and  entire  pasturage  of 
all  those  two  closes  called,  &c.  containing.  Sic.  All  which 

lands  are  situate,  lying,  and  being  in  the  parish  of 

aforesaid,  and  are  to  oe  Hained  up  for  such  dairy  on  the 

—day  of nexf,  and  to  be  stocked  therewith  on 

the day  of next,  or  sooner,  if  the  said  (lessee)  shall 

be  minded.  Also,  it  is  agreed  that  the  said  cows  shall  have 
the  after-grass  of  the  following  closes  of  land,  that  is  to  say, 
All  those,  &c.  containing,  &c.  which  said  lands  are  also 

situate    in  the  parish  of  aforesaid.      Also  it  is 

agreed  that  the  said  cows  shall  have  a  fortnight's  pasturage 

in  a  certain  field,  called ,  lying  in  the  said  parish ; 

such  fortnight  to  commence  at  the  time  of  the  said  last- 
mentioned  field  being  first  stocked. 

Also  the  said  (lessor)  doth  hereby  agree  that  he,  the  said 
(lessor,)  shall  and  will  permit  and  suffer  the  said  (lessee)  to 
keep  and  depasture  a  horse,  mare,  or  gelding,  on  any  part  of 

ditious,  together  with  the  principal,  after  the  Term  it  ended,  because  they 
cannot  be  severed  without  destroying  or  spoihng  the  principal.    Ilnd, 

But  the  tenant  cannot  in  such  case  kill,  destroy,  or  give  away  the  indivi- 
dual cattle  demised  during  the  term,  without  being  liable  to  an  ac- 
tion. Ibid, 
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die  said  premiaes  where  the  said  cows  shall  be  feeding,  at 
any  time  during  the  said  term,  endin?  as  aforesaid  on  the 
of •    And  if  the  said  {kssee)  shall  keep  a 


mare  on  the  said  premises,  and  she  shall  have  a  colt,  then  the 
said  {lessor)  shall  and  will  pennit  and  suffer  the  said  {lessee) 

to  depasture  such  colt  and  mare  until  the  ^  day  of 

next :  Also  the  said  Qeswor)  doth  hereby  agree  that 

he,  the  said  {lessor,)  shall  and  will  permit  and  simer  the  said 
{lessee^  to  keep  pigs  in  the  barton  of  the  farm,  now  in  the 
occupation  or  the  said  {lessor^)  or  elsewhere  on  the  said 
fiurm;  such  pigs  being  properly  ringed,  and  doing  no 
damage  to  the  land,  hedges,  or  apples  of  the  said  {msor)i 
Also  the  said  {leswor)  doth  hereby  agree  to  allow  to  the  said 
(ie»€e)  such  fuel  for  the  use  of  the  said  dairy  as  he  can  con- 
▼eniently  spare  from  the  said  farm,and  to  carry  at  his,  the  said 
{lesmn^s)  own  costs  and  expense  such  coals  as  the  said  {lessee) 
may  want  for  the  use  of  tne  said  dairy  from  the  Mendip  col- 
leries,  he,  the  said  {lessee)  paying  for  such  coals,  and  also 
papng  the  tolls  at  the  turnpike-gates  through  which  such 
coals  shall  be  brought.  Also  the  said  {]kssor)  doth  hereby 
agree  to  allow  the  said  {lessee)  sufficient  litter  for  his  pigs, 
cows,  and  calves,  and  also  hay  for  the  sucking- calves; 
and  also  one  hogshead  of  cyder  for  every  twenty  hogsheads 

he,  the  said  {lessor^  shall  make,  from  the day  of 

next,  during  the  said  term,  on  the  said  farm.     Also 

the  said  {Jessor)  doUi  hereby  agree  to  carry,  at  his  own  ex- 
pense, the  butter  and  cheese  of  the  said  {lessee^  the  pro- 
duce of  the  said  dairy,  either  to  B-^^ ,  in  the  county  of 

,  or  H ,  in  the  county  of ,  or  to  any  other 

place  not  more  distant  fit)m  C aforesaid,  than  B 

or  H aforesaid,  at  any  time  or  times  at  the  request  of 

the  said  {lessee.)  Avn  the  said  {lessor)  doth  hereby  also 
agree,    that   in   case  all  of  the  said  cows  shall  not  have 

c^yed  by  the  day  of next,   he,   the  said 

(lessor,)  shall  and  will  allow  out  of  the  rent  hereinafter 
agreed  to  be  paid,  at  and  after  the  rate  of  5s.  per  week, 
for  each  cow  that  shall  not  haye  so  calyed,  until  the 
time  that  such  cow  shall  drop  her  calf.  And  the  said  {lessee,) 
in  consideration  of  the  premises  aforesaid,  doth  on  his  part 
and  behalf  agree  with  the  said  {lessor)  that  he,  the  said 
{lessee,)  shall  and  will  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  said  {lessor,)  his  executors,  administrators,  or  as- 
signs, the  sum  of  £ of  lawful  money  of  Great  Bri- 

tam,  as  and  for  the  rent,  use,  and  produce  of  the  said  forty 
cows,  at  the  four  quarterly  payments  hereinafl;er  mentioned  ; 

2  o 
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that  is  say^  the  first  quarterly  paymeDt  to  be  made  on  the 

--*  day  of next,  for  which  the  said  {lessee)  is  to  be 

allowed  the  usual  interest,  the  second  quarterly  payment  on 

the day  of next,  the  third  quarterly  payment 

on  the  — ^^ —  day  of next,  and  the  fourth  quarterly  pay- 
ment on  the  day  of next.     And  also,  that  he, 

the  said  (lessor^)  shall  and  may,  at  his  will  and  pleasure,  stock 
with  sheep  the  said  lands  of  which  the  said  (lessee)  is  to 

have  the  after-grass,  from  the day  of next  to 

the  end  of  the  said  term.  Also,  that  the  said  (lessee)  shall 
not,  nor  will  keep  the  said  horse,  mare,  or  gelding  in  the 
stable.  Witness  the  hands  of  the  said  parties,  the  day  and 
year  first  above  written. 

The  foregoing  is  taken  from  a  precedent  used  and  ap- 
proved of  in  Somersetshire ;  but  the  following  covenant 
seems  necessary  to  be  added  from  the  doctrine  laid  down  in 
Bac.  Abr.  title  Leases  (a)  respecting  contracts  for  the  letting 
of  live  stock.    See  p.  3^9,  supra  (n). 

And  further,  that  he  the  said  {lessee;)hiB  executors,  ad- 
ministrators,  and  assigns,  [if  the  tenant*s  interest  is  intended 
to  be  transmissible,]  shall  and  will  at  the  end,  expiration,  or 
other  sooner  determination  of  the  said  term,  peaceably  and 
quietly  leave,  surrender,  and  yield  up  unto  the  said  (lessor,) 
his  executors,  administrators,  and  assigns,  all  that  the  said 
cottage  or  dwelling-house  hereinbefore  mentioned,  with  the 
garden  and  garden  ground,  land  and  premises  hereinbefore 
also  described ;  and  atso  all  such  cows  or  milch  kine  as 
shall  or  may  be  then  living  and  depasturing,  or  kept  and  fed 
in  or  upon  the  several  closes  or*  parcels  of  land  hereinbe- 
fore mentfoned  and  described,  or  any  or  either  of  them  for 
the  use  and  benefit  of  the  said  (lessee,)  by  virtue  of  these 
presents.    In  witness, &c. 

FORM  OF  A  LEASE  FOR  A  FURTHER  TERM  OF  YEARS 
BY  AN  INDORSEMENT  ON  THE  BACK  OP  THE  OBI- 
GINAL    LEASE.* 

This  Indenture,  &c.  between  the  within-named 
(lessor)  of  the  one  part,  and  the  within-named  (lessee)  of  the 
other  part,   witnesseth  that  for  and  in  consideration  of 

•  The  above  lease  wa«  settled  by  Lord  Camden  while  he  was  at  the 

Bar,  and  Attorney-general,  for  the  then  Duke  of  Bedfoid :  and   he  was 

of  opinion  that  it  would  be  just  as  eflfective  as  a  new  lease,  if  properly 
stamped.  r    r    / 
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the  rent  hereby  reserved,  and  of  the  covenants^  conditions, 
and  agreements  respectively  hereinafter  contained,  which  on 
the  part  and  behalf  of  him  the  said  {lessee,)  his  executors, 
adnunistrators,  and  assigns,  are  to  be  paid,  done,  and  per- 
formed, the  said  (lessor)  doth  demise,  lease,  set,  and  to  farm 
lety  unto  the  said  (lessee^)  his  executors,  administrators,  and 
assigns.  All  that  the  piece  or  parcel  of  ground,  with  the  mes- 
suage or  tenement  thereon  erected  and  built,  and  all  and 
singular  other  the  premises  respectively  comprised  in  the 
vrilhin-written  indenture  of  lease,  and  thereby  demised  in  the 
manner  therein  mentioned  ;  to  have  and  to  hold  the  said 
piece  or  parcel  of  ground,  and  messuage  or  tenement,  and 
all  and  singular  other  the  premises  hereby  demised,  leased, 
set,  and  to  fkrm  let,  or  mentioned  or  intended  so  to  be 
(except  as  within  mentioned,)    unto  the    said   (lessee,)  his 

executors,  administrators,    and    assigns,    from  the  

day  of ,   which  will  be  in  the  year  of  our  Lord 

,  and  when   the    said   within-written    indenture    of 

lease  will  expire,  for  and  during,  and  unto  the  full  end  and 

tertn  of  years  longer,  thenceforth  next  ensuing,  and 

fully  to  be  complete^  and  ended  :  Subject  to  and  under 
the  like  rent,  and  payable  in  like  manner  as  is  within  men- 
tioned, for  and  in  respect  of  the  rent  reserved  in  and  by  the 
said  within-written  indenture  of  lease;  and  subject  to 
the  like  power  of  entry,  as  well  on  nonpayment  of  rent,  as 
on  the  happening  of  any  of  the  other  matters  or  things  men- 
tioned in  tne  within- written  proviso  or  condition  of  re-entry. 
And  it  is  hereby  declared  and  agreed  byand between 
the  parties  to  these  presents,  that  they  and  their  respec- 
tive heirs,  executors,  administrators,  and  assigns,  shall  and 
will,  by  these  presents,  during  the  continuance  of  the  ad- 
ditional term  oi  years  hereby  granted,  stand  and  be 

bound,  for  and  in  respect  of  the  said  hereby  demised  pre-  ^ 
mises,  with,  the  appurtenances,  in  such  and  the  like  cove- 
nants, conditions,  and  agreements  respectively,  as  they,  the 
said  parties,  and  their  respective  heirs,  executors,  adminis- 
trators, and  assigns,  do  now  stand  bound  in  and  by  the  said 
within  lease,  for  and  during  the  now  residue  unexpired  of  the 
within-mentioned  terra  hereby  granted;  it  being  the  intent 
and  meaning  hereof,  that  this  present  indorsed  lease  and 
the  additional  term  hereby  granted,  shall' be  upon  such  and 
the  like  footing,  and  all  the  cbvenantB^  clauses,  conditions, 
and  agreements  respectively  therein  contained,  be  equally 
available,  take  place,  .and  hAve  the  like  force  and  effect, 
to  all  intents  and  purposes  whatsoever,  as  if  every  article, 

2d2 
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clause,  matter,  and  thing  contained  in  the  said  within-written 
indenture  of  lease  were  word  for  word  repeated,  and  again 
inserted  in  these  presents.    In  Witni^ss,  8cc. 

IF  THE  LESSOR  IS  TO  PAY  THE  T>XES,  INSERT  THE 
FOLLOWING  COVENANT  BEFORE  THAT  FOR  PEACEABLE 
ENJOYMENT: 

That  he,  the  said  {le$sor,)  his  executors,  administrators,  and 
assigns,  shall  and  will,  from  time  to  time,  and  at  all  times 
hereafter,  during  the  continuance  of  the  term  hereby  granted, 
well  and  truly  pay,  or  allow  out  of  the  rent  hereby  reserved, 
all  rates,  taxes,  duties,  charges,  and  assessments  whatsoever, 
whether  parliamentary,  parochial  or  otherwise,  that  shall  or 
may  be  assessed,  charged,  rated,  or  imposed  on  the  said 
hereby  demised  premises,  or  any  pirt  thereof,  and  thereof 
and  therefrom  save  harmless  and  keep  indemnified  the  said 
{lessee^)  his  executors,  administrators,  and   assigns.    And 

ALSO,  &c. 

A  PROVISO  FOR  EITHER  THE  LESSEE,  OR  LESSOR,  TO 
DETERMINE  THE  LEASE  AT  THE  EXPIRATION  OF  THE 
FIRST   SEVEN    OR    POUBTEEK    YEARS. 

Provided  always,  and  these  presents  are  upon  this  con- 
dition nevertheless,  that  it  shall  and  may  be  lawful  to  and 
for  either  the  said  {kssory)  his  heirs  or  assigns,  or  the  «aid 
(lessee,)  his  executors,  administrators,  or  assigns,  to  deter- 
mine and  make  void  this  lease  at  the  expiration  of  the  first 
seven  or  fourteen  years  of  the  said  term  of  twenty-one  years 
hereby  granted,  on  causing  six  calendar  months'  previous 
notice  in  writing  for  that  purpose  to  be  given  to,  or  left  for 
the  other  of  them,  his  heirs,  executors,  administrators,  or 
assigns,  at  his  or  their  then  usual  or  last  place  of  abode, 
any  thing  hereinbefore  contained  to  the  contrary  in  any  wise 
notwithstanding.    In  witness,  &c. 

A  proviso  giving  power  to  the  lessee  to  deteb- 

MINE    THE    LEASE. 

Provided  always,  and  it  is  hereby  mutually  agreed  by 
and  between  the  said  parties  hereto,  that  if  the  ssixd  (lessee,) 
his  executors,  administrators,  or  assigns,  shall  be  minded  and 
desirous  to  quit  the  said  demised  premises,  and  surrender 
and  deliver  up  this  present  demise,  and  his  and  their  term 
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and  interest  therein,  at  the  end  and  expiration  of  the  first 
seven  or  fourteen  years  of  tfce  said  term  of  twenty-one  years 
hereby  granted  ;  and  of  such,  his,  or  their  mind  and  inten- 
tion shsdl  signify,  or  give  notice,  or  warning,  in  writing  to 
the  said  (k8S9r,)  or  his  assigns,  during  his  hfe,  and  after  his 
decease  to  such  person  or  persons  as  shall  be  entitled 
to  the  premises  expectant  upon  or  in  remainder  after  his 
decease,  to  be  left  at  his  or  tneir  usual  place  of  abode  six 
calendar  months  previous  to  the  end  or  expiration  of  the  said 
first  seven  or  fourteen  years ;  and  if  the  said  yearly  rent  be 
paid  up  to  the  time  of  quitting,  and  the  premises^be  left  in 
due  repair  and  condition,  according  to  the  covenants  here- 
inbefore contained  for  that  purpose ;  then,  and  from  and 
after  the  end  or  expiration  of  the  first  seven  or  fourteen 
years,  this  present  demise,  and  every  thing  hereinbefore  con- 
tained, shall  cease,  determine,  and  be  utterly  void,  and  of  no 
effect,  to  all  intents  and  purposes  whatsoever,  in  like  manner 
as  if  the  said  term  of  twenty-one  years  had  elapsed  and  run 
out,  any  thing  hereinbefore  contained  to  the  contrary  in  any- 
wise notwithstanding. 

A    PROVISO    FOR    MAKING    VOID    THE    LEASE    IN    CASE    OF 

THE    DEATH    OF    THE    LESSEE. 

Provided  also,  and  these  presents  are  upon  this 
condition  nevertheless,  that  if  the  said  (lessee)  shall  hap- 
pen to  depart  this  life  at  any  time  during  the  term  hereoy 
demised,  and  the  executors,  administrators,  or  assiras  of  the 
said  (lessee,)  shall,  at  any  time  after  the  expiration  of  the  first 
three  calendar  months  next  after  such  his  decease,  be  minded 
and  desirous  to  quit  and  leave  the  said  demised  premises,  and 
of  such  their  mind  or  intention  shall,  on  any  quarter  day  after 
the  expiration  of  the  said  three  calendar  months,  give  or 
leave  six  calendar  months'  notice,  or  warning,  in  writing,  to 
or  for  the  said  (lessor,)  his  executors,  administrators,  or 
assigns,  at  his  or  their  then  place  or  places  of  abode,  he,  the 
said  (lessee,)  his  executors,  administrators,  and  assigns,  having 
first  paid  the  rent,  and  performed  all  and  singular  the  covenants 
provisoes,  and  agreements  herein  contained,  on  his  and  their 
parts  to  be  paid,  done,  and  performed ;  Then,  and  in  such 
case,  at  the  expiration  of  the  said  six  months,  such  notice 
having  been  first  given  as  aforesaid,  these  presents,  and  the 
term  hereby  granted,  shall  cease,  determine,  and  be  utterly 
void,  any  thing  hereinbefore  contained  to  the  contrary  thereof 
in  any  wise  notwithstanding. 
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COVENANT  TO  RENEW  A  LEASE. 

An  D  further,  that  the  said  (lessor)  shall  and  will,  at  the  costs 
and  charges  of  the  said  (lessee,)  his  executors,  administrators, 
and  assigns,  if  thereunto  requested  by  him  or  them  at  any  time 
within  SIX  calendar  months  before  the  expiration  of  the  term 
hereby  demised,  grant  another  lease  of  the  aforesaid  premises 
to  the  said  (lessee,)  his  executors,  administrators,  or  assigns, 
for  the  further  term  of  fourteen  years,  to  commence  fh>m 
the  expiration  of  the  term  hereby  granted  thereof,  at  and 
under  the  same  yearly  rent,  and  containing  therein  the  like 
covenants  and*agreements  as  are  in  these  presents  contained ; 
he,  the  said  (lessee,)  his  executors,  administrators,  or  assigns, 
executing  a  counterpart  thereof,  and  also  paying  a  fine  or  sum 

of  £' to  the  said  (lessor,)  his  executors,  administrators, 

or  assigns,    on    his   or    their  executing    such  new   lease. 
And   also,  that   the  said  (lessor^)  his  executors,  adminis- 
trators, or  assigns,  shall  in  like  manner,  on  the  expiration 
of  such    new    lease   so    to   be    granted    of  the  said    pre- 
mises as  aforesaid,  at  the  like  request,  costs,  and  charges  of 
the  said   (lessee,)  his  executors,  administrators,  or  assigns, 
grant   a    further   lease    of   the    same    premises   unto    the 
said  (lessee,)   his    executors,    administrators,   and   assigns, 
for  the  further  term  of  fourteen  years,   to  commence  from 
the    expiration   of  such  second  lease,  at    and  under  the 
same  yearly  rent,  covenants,  and  agreements,  as  are  in  these 
presents  contained ;  and  so  from  time  to  time,  on  the  ex- 
piration of  every  such  renewed  lease  of  the  said  premises, 
shall  and  will  at  the  like  request,  costs,  and  charges,  grant 
a  like  lease  thereof  to  the  said   (lessee^)  his  executors,  ad- 
ministrators, or  assigns,   for  the  further  term  of  fourteen 
years,  to  commence   from  the  expiration  of  every  such  last 
renewed  lease,  until  the  full  term  of  ninety-nine  years,  to  be 
computed  from  the ,  commencement   of  this  present  lease, 
shall  have  been  granted  of  the  said  premises  to  the  said 
(lessee,)  his  executors, .  adminiistrators,  or  assigns,  by  such 
successive  leases    as   aforesaid ;   he,  the  said  (lessee,)  his 
executors,    administrators,   or    assigns,,  always    paying   a 

fine  or  sum  of  £ unto  the  said  (lessor,)  his  executors, 

administrators,  or  assigns,  on  .granting  any  such  renewed  or 
further  lease  of  the  said  premises  as  aforesaid,  and  also  at 
every  such  time  or  times  executing  a  counterpart  and  coun- 
terparts therepf.     In   WITNESS,  &c« 
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THE  FORM  OF  A  BARGAIN  AND  SALE,  OR  LEASE  FOR  A 
YEAR,  AS  IT  IS  USUALLY  TERMED,  TO  SUPPORT  THE 
CONVEYANCE  OF  A  FREEHOLD  ESTATE  OF  INHERI- 
TANCE   BY    RELEASE. 

This  indenture  made,  &c.  between  the  (vendor)  of 
the  one  part,  and  the  (purchaser)  of  the  other  part,*  wit- 
NESS£TH,i'  that  for  and  in  consideration  of  the  sum  of  5$, 
of  lawful  money  of  Great  Britain  to  the  said  (vendor)  in 
hand  well  and  truly  paid  by  the  said  (purchaser,)  at  or  im- 
mediately before  the  sealing  and  delivery  of  these  presents, 
the  receipt  whereof  is  hereby  acknowledged ;  He,  the  said 
(vendor^)  hath  bargained  and  sold,;]:  and  by  these  presents 
DOTH  bargain  and  sell  unto  the  said  (purchaser,)  his  execu- 
torSy  administrators,  and  assigns,  a  ll,  &c.  or  howsoever  other- 
wise, the  said  messuages,  lands,  tenements,  and  hereditaments, 
or  any  of  them,  now  are,  or  is,  or  at  any  time  heretoforei  have 
or  hath  been  called,  known,  described  or  distinguished ;  and 
also  all  other  the  messuages,  lands,  tenements,  and  heredita- 
ments (if  any,)  which  are,  or  are  expressed,  or  intended  to 
be  granted  and  released  in  6r  by  a  certain  indenture  of  re- 
lease hereinafter  referred  to ;  and  the  remainder  and  remain- 
ders, reversion  and  reversions,  rents,  issues,  and  profits  of  the 
said  hereditaments  and  premises,  and  of  every  part  and 
parcel  thereof;  To  have  and  to  hold  the  said  mes- 
suages, lands,  tenements,  and  hereditaments,  and  all  and 
singular  other  the  premises  hereinbefore  bargained  and 
sold,  or  mentioned  and  intended  so  to  be,  and  every  part  and 
parcel  thereof,  with  their  and  every  of  their  rights,  members, 
and  appurtenances,  unto  the  said  (purchaser^)  his  executors, 
administrators,  and  assigns,  from  the  day  next  before  the 
day  of  the  date  of  these  presents,  for  and  during  and  unto 
the  full  end  and  term  of  one  whole  year  from  thence  next 
ensuing,  and  fully  to  be  complete  and  ended,  yisldivo 
AND  PAYING  therefore  the  rent  of  one  pepper-corn  on 
the  last  day  of  the  said  |;erm  (if  lawfully  demanded:)  To  the 
END,  intent,  and  purpose,  that  by  virtue  of  these  presents, 
and  by  force  of  the  statute  made  for  transferring  uses  iiito 
possession,  the  said  (purchaser)  may  be  in  actual  possession 


*  If  there  is  a  trustee  to  prevent  dower,  the  deed  must  be  of  three 
parts,  viz.  the  vendor  and  purchaser  of  the  first  and  second  parts,  apd  the 
trustee  of  the  third  part. 

't*  In  some  modem  precedents  there  have  been  inserted  recitals  of  the 
vendof^t  seizin,  and  the  agreement  to  transfer  the  same  io  the. purchaser  ;  but 
this  is  wholly  unnecessary. 

\  The  word  demised  is  sometimes  added,  but  it  is  useless. 
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of  all  and  singular  the  hereditaments  and  premises  men- 
tioned or  intended  to  be  hereby  bargained  and  sold,  and 
thereby  be  enabled  to  accept  and  take  a  grant  and  release  of 
the  freehold,  reversion,  and  inheritance,  of  the  same  here- 
ditaments and  premises,  and  every  part  and  parcel  thereof,* 
to  the  use  of  the  said  {purchaser,)  nis  heirs  and  assigns,  by 
and  according  to  the  form  and  effect  and  the  true  intent 
and  meaning  of  a  certain  other  indenture  of  grant  and  re- 
lease already  prepared  and  engrossed,  and  made  or  ex- 
pressed to  De  made  between  the  same  persons  as  are  parties 
to  these  presents,  and  bearing  or  intended  to  bear  date  the 
day  next  after  the  day  o{  the  date  of  these  presents.     In 

WITNESS,  8cc. 


*  If  ihe  conveyance  is  to  a  purchaser  and  a  tru^ee  to  prevent  dower, 
say— <'  to  ihe  use  of  ike  said  pwrchater  and  his  heirs,*'  or  '*  to  them  the  said 
purchaser  and  trustee  s"  or  if  it  is  to  trustees  for  any  other  uses  '*  to  ihe 
said  {trustee  or  trustees,)  To  such  uses  upon  such  trusts,  and  for  such 
endsr  intents,  and  purposes,  as  in  or  by  a  certain  other  indenture  qf  grant  and 
release  already  prepared,  &c,  as  above,  are,  or  shall,  or  tnay  le  United,  mea- 
tioned,  and  declared  qfand  concennng  the  same." 
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CHAP.  XVI. 


OF  AN  ASSIGNMENT. 


Ak  assignment  is  the  transfer  and  setting  over  to  ano« 
ther  of  some  right,  title,  or  interest;  and  it  must  necessarily 
comprise  the  whole  term,  estate,  and  intereM  of  the  assignor. 
2  Bl.  Com.  326.     Watk.  Pr.  193. 

And  it  is  now  usually  applied  to  an  estate  for  Kfe,  or  years, 
or  equitable  interests,  or  to  the  transfer  of  chattels,  either  real 
or  personal.     Ibid, 

But  a  possibility,  right  of  entry,  title  for  condition  broken, 
a  trust,*  or  chose  in  action,  or  cause  of  suit,f  cannot  be  grant- 
ed or  assigned  over.     Co*  Lit,  214. 


*  An  office qftrtttt  is  not  grantable  or  assignable  to  another;  neither 
can  2l  personal  tnut  which  one  man  reposes  in  another — such  as  a  trustee- 
ship, executorship,  or  the  like,  be  assigned  over,  however  able  such  as- 
signee may  be  to  execute  it.     Dyer  7*     1  Bac.  Ahr,  tit.  Ass, 

f  Such  as  a  bond,  arrears  of  rent,  or  the  like :  but  although  these 
chases  in  action  cannot,  in  strictness  of  law,  be  assigned  over  so  as 
to  enable  the  assignee  to  sue  in  his  own  roame ;  yet  he  has,  by  the 
assignment  thereof,  such  a  title  to  the  paper  and  wax  that  he  may  keep  or 
cancel  it.    Co,  Lit,  2d2. 

For  this  reason,  therefore,  it  is  always  usual  in  these  kind  of  assign- 
ments to  insert  a  special  power  of  attorney,  to  receive  and  sue  for 
the  monies  thereby  assigned  in  the  name  of  the  assignor,  under  which 
authority  the  assignee  will  be  legally  empowered  to  sue  in  the  name  of 
the  assignor,  and  recover  the  monies  for  his  own  use  and  benefit. 

But  in  equity,  a  bond  is  so  far  assignable,  that  the  assignee,  for  a  va- 
luable consideration  paid,  alone  becomes  entitled  to  the  money;  so  that 
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The  operative  words  are  assigned,  transferred,  and  set  over, 
though  usually  preceded  by  the  word  granted :  and  in  an 
assignment  or  bargain  and  sale  of  goods  and  chattels,  the 
words  bargained  and  sold  are  also  added. 

'The  assignee  of  a  lease  remains  liable  to  the  payment  of 
the  rent  and  the  performance  of  the  covenants,  which  run 
with  the  land,  during  such  time  only  as  he  holds  possession ; 
and  after  his  assignment  of  the  premises  to  another,  he  is 
thenceforth  no  longer  liable  :  but  the  original  lessee  and  his 
personal  representatives,  notwithstanding  any  assignment 
made  by  him  or  them,  will,  under  the  general  covenants  of 
such  lessee,  remain  liable  to  the  payment  of  the  rent,  and 
the  performance  of  all  the  covenants  in  the  lease  during  the 
whole  of  the  term.  Valliant  v.  Dadomede.  2  Atk.  546. 
BucJcland  v.  Hall.    8  Fez.jun.  95. 

In  respect  to  the  assignment  of  outstanding  terms  to  a 
trustee  of  the  purchaser's  nomination,  and  to  attend  the 
inheritance,  Mr.  Butler  in  his  notes  to  Co.  Lit.  290  (&,)  lays 
down  the  following  rules : 

**  1st.  It  may  be  laid  down  as  a  general  rule,  that  where- 
ever  a  term  has  been  raised  for  securing  the  payment  of 
money ;  as  the  assignment  of  it  by  the  trustee  for  the  person 
entitled  to  receive,  to  a  trustee  for  the  person  obliged  to  pay 
the  money,  is  the  best  possible  evidence  of  the  payment  of 
the  money,  it  may  be  reasonably  required  as  such. 

*'  2dly.  In  case  a  term  for  years  has  been  assigned  to  at- 

a 

tend  the  inheritance ;  if  upon  a  purchase,  all  the  deeds  (as 
well  originals  as  counterparts)  by  which  the  term  was 
created  or  assigned  are  delivered  to  the  purchaser ;  and  he 
is  satisfied  that  the  trustee,  in  whom  it  is  said  then  to  be 


if  the  obligor,  ader  notice  of  the  assignment,  pays  the  money  to  die 
obligee,  he  will  be  compelled  in  equity  to  pay  it  over  ag»in.  9  Vem.  595. 
Abr.  Eq.  44. 

The  assignee  must,. however,  take  it  subject  to  the  same  equity  that  it 
was  sulgect  to  in  the  hands  of  the  obligee.    IHd. 
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vested,  has  made  no  .prior  assignment  of  it,  and  that,  the 
vendor  has  not  cl>arged  the  estate  with  any  intermediate  in- 
cumbrance;- it  is  difficult  to  say  what  possible  use  can  be 
made  of  the  term  against  him,  or  what  good, can  be  answered 
by  requiring  an  assignment  of  it  to  a  trustee  of  ,hi8  own^ 
unless  it  be  to  satisfy  the  requisitions  of  those  to  whom  he 
may  afterwards  have  occasion  to  mortgage  or  sell  the 
estate."^ 

**  3dly.  But  if  any  of  the  deeds  respecting  the  term  are 
not  delivered  to  the  purchaser,  or  if  he  is  not  satisfied  of 
the  trustee  hot  having  previously  assigned  it,  or  of  the  vendor 
having  made  no  intermediate  incumbrance^  it  seems  pru- 
dent to  require  an  actual  assignment  of  it  to  a  trustee  for 
him.'* 

The  advantage  of  obtaining  an  assignment  of  all  out- 
standing terms  will  be  this : — If  a  purchaser  has  no  notice, 
and  happens  to  take  a  defective  conveyance  of  the  inhe- 
ritance, defective  either  by  reason  of  some  prior  conveyance, 
or  of  some,  prior  chaise  or  incumbrance  ;  and  if  he  also 
takes  an  assignment  of  the  term  to  a  trustee  for  him,  or  to 
himself,  where  he  takes  the  conveyance  of  thejnheritance  to 
his  trustee ;  in  both  these  cases  he  shall  have  the  benefit  of 
the  term  to  protect  him,— that  is,  he  may  make  use  of  the 
legal  estate  of  the  term  to  defend  his  possession  ;  or  if  he  has 
lost  it,  to  recover  it  at  common  law,  notwithstanding  that 
his  adversary  may,  at  law,  have  the  strict  title  to  the  inhe- 
ritance Sug.  V.  <5f  P.  371,  Wilhughby  v.  Willoughby,  1  Ter. 
Rip.  763. 

A  term,  however,  should  never  be  relied  on,  unless  proof 


*  Notwithstanding  the  abore  rule,  as  laid  down  by  Mr,  Butler,  the 
uniform  practice  is  to  require  an  assignment  of  the  outstanding  t^rm,  for 
the  protection  of  the  purchaser  against  any  intermediate  incumbrances 
that  may  possibly  have  been  created  by  the  vendor.  And  Mr,  Sugden, 
in  his  Law  of  Vendors  and  Purchasers,  p.  371,  observes,  that  the  import- 
ance of  obtaining  an  assignment  of  all  outstanding  terms  cannot  be  too 
strongly  impressed  on  purchasers. 
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can  be  easily  obtained,  and  at  a  small  expense,  of  the  in- 
straments  and  acts  in  law  which  must  be  proved  to 
establish  the  creation  and  deduction  of  the  tcnn.  It  should 
also  be  ascertained  that  its  state  is  such  as  enables  the  party 
entitled  to  avail  himself  of  it  in  ejectment.  But.  Ed,  Co. 
lAt.  290  (6.) 

And  to  enable  the  purchaser  so  to  avail  himself  of  the  term, 
it  is  indispensably  necessary  that  he  should  not  have  notice, 
either  express  or  implied,  of  the  incumbrance  or  title  against 
which  he  is  desirous  of  using  the  term  as  a  protection.  Sug. 
Vend.  S^  Pur.  376,  377. 

It  is,  however,  settled  by  a  series  of  authorities  referred  to 
by  Mr.  Sugden,^  that  there  is  another  advantage  attending 
the  assignment  of  terms,  viz.  that  a  purchaser  may  protect 
himself  against  the  dower  of  the  vendor's  wife,  by  a  term 
created  previously  to  her  right  of  dower  attaching  on  the 
estate,  although  he  had  actual  notice  of  the  marriage,  and 
of  her  title  to  dower.    Sug.  377. 

For  although  she  can  recover  her  dower  at  law,  it  will  be 
with  a  cesset  executio  during  the  term,  and  equity  will  not 
remove  the  bar.     Sug.  301. 

The  term,  however,  if  it  is  intended  to  be  used  as  a  bar 
to  the  wife's  dower,  must  be  actually  assigned  to  a  trustee 
for  the  purchaser,  and  not  left  outstanding  as  attendant 
on  the  inheritance ;  because,  by  the  rules  of  equity,  every 
term  attendant  on  the  inheritance  is  subservient  to  all  the 
modifications  of  estate,  charges,  and  incumbrances,  which 
have  been  created  in,  or  attach  on  such  estate  of  inheritance. 
Maundr^llv.Maundrell.  7  Vez.jun.  667.  10  Vez.jun.  24(5. 
Charlton  v.  Low.    2  Pere  Wms.  328. 

And  therefore  upon  the  marriage  of  a  man  seised  of  lands 


•  Lady  Radnor  v.  Fendebendy,  Prec,  Ch.  6d.  1  Fern.  179,  356.  2  Ch- 
Com.  172.  Show  P.  C.  69.  Brown  v.  Gibbs.  Wray  v.  fFilUams.  Thd- 
ley  V.  Dudley.  Prec.  in  Ch.  241.  Buse.  Co.  Lit.  20Q.  D'Arcy  v. 
Blake.    2  Scho.  and  L^.  387. 
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of  inheritance  in  which  there  is  a  term  outstandings  a  right 
of  dower  attaches  on  the  inheritance,  by  the  act  of  law  ;  and 
in  equity  the  term  is  equally  bound  with  the  inheritance ; 
and  as  the  claim  of  a  purchaser  is  not  more  favoured  in 
equity  than  that  of  a  dowress,  a  purchaser  will  not  be  entitled 
to  the  benefit  of  an  outstanding  term,  to  the  prejudice  and 
in  exclusion  of  a  dowress.     5t^.  378. 

But  a  purchaser  is  not  bound  to  accept,  or  rely  on  an  as- 
signment of  an  outstanding  term,  created  previously  to  the 
wife's  marriage,  as  a  bar  to  her  dower ;  and  therefore  it  is  the 
uniform  practice  amongst  conveyancers,  to  call  not  only  for 
an  assignment  of  this  outstanding  term,  but  also  to  require 
from  the  vendor  and  his  wife,  and  at  his  expense,  a  fine. 

And  Mr.  Sugden,  vfith.  great  propriety  and  justice,  observes, 
that  there  are  two  weighty  reasons  why  a  purchaser  should 
not  be  compelled  to  rely  on  the  term ;— the  one,  that  he  would 
be  at  the  expense  of  keeping  the  term  on  foot ;  the  other, 
that  if  a  writ  of  dower  should  be  brought  against  him, 
and  the  term  were  evien  to  protect  him  against  the  widow's 
claim,  yet,  as  the  judgment  therein  will  be  with  a  cesset 
executio  during  the  term,  he  must  pay  the  costs  of  the  ac- 
tion ;  and  he  adds,  that  these  are  the  reasons  why  a  fine  is 
in  practice  insisted  upon.     Sug.  303. 

Where  a  term  of  years  does  not  necessarily  appear  on  the  face 
of  the  conveyance  in  fee,  it  should  be  always  assigned  to  attend 
the  inheritance  by  a  separate  deed,  and  no  notice  of  it  should 
betaken  in  the  conveyance  of  the  fee;  for  the  legal  estate 
must  prevail  at  law,  and  it  is  a  consequence  of  this  rule,— 
that  where  a  term  of  years  is  assigned  by  the  conveyance  of 
the  inheritance,  or  even  mentioned  in  it*"  as  a  subsisting  term, 
the  owner  cannot  safely  bring  an  ejectment  in  his  own  name 
only,  lest  his  action  should  be  defeated  by  the  production  of 


*  As  by  way  of  exception  in  the  covenant  against  incumbrances,  and 
which  is  a  very  improper  thing,  as  a  term  to  attend  is  a  protection,  and 
not  an  incumbrance. 
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the  conveyance  to  him,  in  which  it  woald  appear  that  the 
legal  estate  was  vested  in  his  trustee.   *Sug.  370. 

It  may  be  also  observed,  that  if  there  are  several  out- 
standing terms  to  be  brought  in,  they  ought  to  be  respec- 
tively assigned  to  separate  trustees^  if  it  is  intended  to  keep 
all  on  foot ;  for  if  the  same  are  assigned  to  one  and  the 
same  trustee,  the  smaller  term  will  merge  in  the  greater. 

Inthe^assismment  of  a  term  to  attend  the  inheritance,  the 
deed  by  which  such  term  was  created  must  be  recited ;  and 
where  it  has  been  pieviously  assigned,  after  reciting  the 
deed  creating -the  term,  it  is  necessary  to  recite  farther,  that 
by  divers  mesne  assignments  and  other  actis  in  law,  and  in 
particular  by  such  a  deed  (the  last  assignment  to  attend,)  the 
term  became  vested  in  B,  the  trustee,  in  trust  for  A,  ihe  vendor. 
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This  indenture  made,  &c.  between  {vendor,)  of,  &c.  of 
the«one  part,  s.nd(purcha9er) of  the  other  part :    Whereas, 

by  a  certain  indenture  of  lease,  bearing  date  the day 

of — ,  which  was  in  the  year  of  our  Lord ,  and 

made,  or  expressed  to  be  made,  between  A  B,  therein  de- 
scribed of  the  one  part,  and  the  said  (vendor)  of  the  other 
Sart,  the  said  A  B,  for  the  considerations  therein  mentioned, 
emised  and  leased  unto  the  said  (vendor,)  his  executors, 
administrators,  and  assigns,  all,  &c.:  to  hold  the  same, 
with  the  appurtenances,  unto  the  said  (vendor,)  his  execu- 
tors, administrators,  and  assigns,  from. the day  of 

then  last  past,  for  the  term  or  period  of years 

from  thence  next  ensuing,  at  and  under  the  yearly  rent  of 

£ therein  reserved ;  and  subject  to  the  observance  and 

performance  of  the  several  covenants,  provisoes,  and  agree- 
ments therein  contained,  and  on  the  part  of  the  said  (vendor,) 
his  executors,  administrators,  and  assigns,  to  be  respectively 
paid,  observed,  and  performedL  An  d  whereas  thesaid  {pur- 
chaser) hath  contracted  with  the  said  (vendor)  for  the  abso- 
lute purchase  of  the  said  messuage  or  tenement  and  pre- 
mises comprised  in  the  said  indenture  of  lease  for  all  the  now 
residue  of  the  said  term  of years  (subject  as  afore- 
said,) at  the  price  or  sum  of  £ — —  of  lawful  money  of 
Great  Britain ;  And  also,  for  the  purchase  of  the  several  fix- 
tures and  other  things  mentioned  in  the  schedule  hereunder 
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written,  at  the  price  or  sum  of  £ ,  making  together 

the  sum  of  £ — ,  and  the  samie  are  now  intended  to  be 

respectively  assigned  to  him  in  the  manner  hereinafter  ex- 
pressed.     Now   THIS   INDENTURE    WITNESSETH   that,   for 

and  in    consideration  of  the  sum  of  £ of  lawful 

money  of  Great  Britain  to  the  said  (vendor)  in  hand  well 
and  truly  paid  by  the  said  {purchaser,)  at  or  immediately 
before  the  sealing  and  delivery  of  these  presents,  the  re- 
ceipt whereof,  and  that  the  same  is  in  full  for  the  pur- 
chase of  the  said  messuage  or  tenement  and  premises 
hereinafter  described,  and  mentioned  or  intended  to 
be  hereby  assigned,  the  said  (vendor)  doth  hereby 
acknowleage :  He,  the  said  (vendor,)  hath  granted, 
bargained,  sold,  assigned,  transferred,  and  set  over,  and  by 
these  presents  doth  grant,  bargain,  sell,  assign,  transfer, 
and  set  over,  all  that  the  said  messuage  or  tenement,  and  all 
and  singular  other  the  premises  comprised  in  and  demised 
by  the  said  hereinbefore  in  part  recited  indenture  of  lease, 
with'  all  and  singular  the  rights, '  privileges,  easements,  ad- 
vantages, and  appurtenances  to  the  same  premises  belong- 
ing, or  therewith  now,  or  at  any  time  heretofore,  usually  oc- 
cupied or  enjoyed  together,  the  said  in-part  recited  inden- 
ture of  lease,  and  all  the  estate,  ri^ht,  title,  interest,  term  of 
years  now  to  come  and  unexpired,  property,  claim,  and 
demand  whatsoever,  both  at  law  and4n  equity,  or  other* 
wise  howsoever,  of  him  the  said  (vendor^)  of,  in,  to,  or  out 
of  the  same  premises,  and  every  part  and  parcel  thereof ; 
TO  HAVE  AND  TO  HOLD  the  saia  messuage  or  tenement 
and  premises  hereby  assigned,  or  mentioned  or  intended  so 
to  be,  and  every  part  and  parcel  of  the  same,  with  their  and 
every  of  their  respective  rights,  privileges,  easements,  ad- 
vantages, and  appurtenances,  unto  the  H3\d  (purchaser,)  his 
executors,  administrators,  and  assigns,  from  henceforth  for 
and  during  all  the  residue  or  remainder  of  the  said  term  of 

years,  in  aqd  by  the  said  indenture  of  lease  granted, 

and  now  to  come  and  unexpired:  subject,  nevertheless,  to 
the  payment  of  the  rent  in  and  by  the  said  indenture  of  lease 
reserved,  and  which,  on  the  part  of  the  lessee,  his  under- 
tenants, and  assigns,  ought  to  bepaid  for  or  in  respect  thereof, 

from  and  after  the day  of now  last  past,  and 

to  the  performance  and  observance  of  the  covenants,  pro- 
visoes,  and  agreements  therein  contained,  which  on  his  or 
their  part  or  behalf  ought  to  be  observed  or  performed 
from  and.  after  the  day  of  the  date  of  these  presents.  And 
the  said  (vendor,)  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, doth  covenant,  promise,  and  agree  to  and  with 
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the  said  {purchaser,)  his  executors,  administrators,  and 
assigns,  in  manner  following— (that  is  to  say,)  that  for  and 
notwithstanding  any  act,  deed,  matter,  or  thing  by  the  said 
(vendor)  made,  done,  executed,  committed,  or  knowingly 
suffered  to  ihe  contrary,  the  said  hereinbefore  in  part  recited 
indenture  of  lease  hereinbefore  mentioned,  to  bear  date  the 
'  day  of ,  is  at  the  time  of  the  sealing  and  de- 
livery of  tnese  presents  a  good,  valid,  and  effectual  lease, 
both  at  law  and  in  equity,  ofand  for  all  the  premises  thereby 
demised  and  hereby  assigned ;  and  that  the  same  and  the 

term  of years  thereby  expressed  to  be  demised  are, 

and  each  of  them  is,  in  full  force  and  eflect,  and  in  no  wise 
forfeited,  surrendered,  assigned,  or  become  void  or  voidable, 
or  otherwise  charged  or  cnargeable,  save  only  and  except 
in  respect  of  the  said  reserved  rent,  and  the  covenants  con- 
tained in  the  said  indenture  of  lease :  And  that  the  rent 
reserved  in  and  by  the  same  indenture  of  lease  and  all 
arrears  thereof,  and  also  all  taxes,  rates,  and  assessments, 
chargeable  upon  the  said  premises,  or  upon  the  tenant  or 
occupier  thereof  for  the  time  bein^,  for  or  in  respect  of  the 
same,  have  been  well  and  truly  paid  and  satisfied  up  to  the 
-; day  of  ■  last  past :     And  that  all  the  cove- 

nants therein  contained  on  the  part  of  the  lessee,  his  under- 
tenants,  or  assignee,  have  been  well  and  truly  performed  and 
observed  down  to  the  day  of  the  date  of  these  premises. 
And  also,  that  for  and  notwithstanding  any  such  act,  deed, 
matter,  or  thing,  as  aforesaid,  he,  the  said  {vendor,)  now  hath 
in  himself  good  right,  full  power,  and  lawful  and  absolute  au^ 
thority  to  grant,  bargain,  sell,  assign,  and  assure  the  said 
messuage  or  tenement,  and  all  and  singular  other  the  pre- 
mises hereby  assigned  or  mentioned,  and  intended  so  to  be, 
and  every  part  and  parcel  thereof,  with  their  respective 
rights,  members,  and  appurtenances,  unto  the  said  {purchaser^) 
his  executors,  administrators,  and  assigns,  for  and  during  all 
the  rest,  residue,  or  remainder,  which  is  now  to  come  and  un- 
expired ofand  in  the  said  term  of  ^  years  aforesaid, 
according  to  the  true  intent  and  meaning  of  these  presents. 
And  further  that  the  said  (purchaser^ his  executors,  ad- 
ministrators, and  assigns,  shall  and  lawfully  may  immediately 
upon  and  after  the  execution  of  these  presents,  and  from 
time  to  time,  and  at  all  times  hereafter,  during  all  the  rest, 
residue,  and  remainder,  which  is  now  to  come  and  unexpired 
of  the  said  term  of  ■  years  in  and  by  the  said  inden- 
ture of  lease  granted  as  aforesaid,  peaceably  and  quietly 
enter  into  and  upon,  and  have,  hold,  use,  occupy,  possess, 
and    enjoy  the  said  messuage  or   tenement,  and    alt  and 
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siagiilar  other  liie  premiaes  heteby  assigned^  with  their  and 
eveiy  of  their  appurtemanceB ;  and  to  receive  and  retain  the 

rents,  issues,  and  proftte  thereof  from  the  day  of 

last  past,  to  and  for  his  and  their  own  use  and  be- 
iie6t,  without  any  action,  auit,  hindrance!  eviction,  disturb- 
ance, or  interruption  wlmtsoever,  of  or  by  the  said  (vendor,) 
his  executors  or  administrators,  or  any  or  either  of  them,  or 
any  other  {>er8on  or  persons  now  or  hereafter  having  or 
rightfully  claimii^,  at  law  or  in  equity,  any  estate,  right,  title, 
charge,  or  interest  in,  to,  out  of,  or  upon  the  said  premises, 
OTany  part  thereof,  b]^,  from,  through,  under,  or  in  trust  for 
him,  dieift;  or  any  or  either  of  them,  or  by  or  through  his,  her, 
or  tisteir,  or  any  or  ^ther  of  their  acts,  deeds,  de&mts,  means, 
procurement,  Qonsent,  or  privity.  Am  d  that  free  and  clear, 
and  freel]r  and  clearly,  and  absolutely  discharged,  acquitted, 
or  odierwise,  by  the  said  (vendor,)  his  executors  or  ad-. 
miaistratois,  weU  and  effectually  protected,  defended,  kept 
hannless,  and  indemnified  from  and  against  aU  and  all  man- 
ner of  former  and  other  gifts,  grants,  bai^ains,  sales,  mort- 
gages, assi^imients,  surrenders,  rents,  taxes,  statutes^  judg- 
ment, forfeitures,  re«^itry,  cause  and  causes  of  forfeiture  and 
re-eBtaj,  trusts,  charges,  and  incumbrances  whatsoever,  which 
have  at  any  time  h^iitofore  been  made,  executed,  committed, 
created,  occasioned,  or  suffered  by  the  said  (venkor,)  or  which 
shall  or  may,  at  any  time  hereafter,  be  made,  executed,  created, 
committed,  oecftsioeed,  or  suffered  by  him^  them,  or  any  or 
either  of  them,  )m  or  their  executors,  administrators,  or 
assigns,  or  any  other  person  or  jpersons  whonusoever  now  or 
hefeaftor  lawfully  or  equitably  having  or  rightfully  claiming 
any  estate,  right,  title,  or  interest  by,  from,  under,  or  in  trust 
for  him,  them,  or  any  or  either  of,  them ;  except  only  in  re- 
spect of  the  said  rent  reserved,  fin  and  by  the  said  herein- 
before in  part  recited  indenture  of  lease,  from  and  after  the 
■  day  of  Tf—  last  past,  and  the  covenants  and  agreements 
contained  m  th^  same  lease,  which»  on  the  part  of  the  lessee, 
his  undertenants,  and  assies,  are  from  henceforth  to'  be 
performed  or  observed  during  the  now  residue  of  the  said 

term  of years.    And  in  considemtion  of  the  premises, 

the  said  (pmrchiuer)*  aoth  hereby  for  himself,  nis  heirs. 


*  The  purchaser  of  a  leasehold  estate  must,  where  the  vendor  is  (he 
origioal  lessee,  enter  into  a  proper  covenant,  if  so  required,  to  indemnify 
sadi  vendor,  his  exeoulocs  ana  administrators,  against  the  leat  and  co- 
venants in  the  lease. 

However,  in  order  to  avail  himself  of  this  covenant,  ibe  vendor  must 
be  at  the  expense  of  taking  a  counterpavt,  or  an  attested  copy  of  the  asMgn* 
meni ;  but  if  he  would  avoid  such  expense,  and  it  is  certamly  a.  pieferaUe 
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execHtora,  and  administrators,  corenant^  promise,  and  agree 
to  and  with  the  8aid(i;^iM2or,)  his  executors  and  administrators, 
in  manner  following — (that  is  to  say,)  that  he,  the  said  (jmr- 
chaser,)  his  executors,  administrators,  and  assigns,  or  some  or 
one  of  them,  shall  and  will  from  time  to  time,  and  at  all  times 
hereafter,  during  the  residue  or  remainder  of  the  said  term 

of years,  well  and  truly  pay,  or  cause  to  be  paid  the 

yearly  rent  of  • ,in  and  by  the  said  hereinbefore  in  part 

recited  indenture  of  lease  reserved,  at  such  times  and  in  such 
manner  as  the  same  is  thereby  reserved  and  made  payable  ; 
and  in  like  manner  pay  and  satisfy  all  taxes,  rates,  duties, 
and  assessments  charged  upon  and  made  payable  in  respect 

of  the  said  premises,  from  and  after  the day  of 

last  past,  by  the  lessee,  his  under-tenants,  or  assigns,  or  the 
occupier  or  occupiers  thereof;  and  also  observe  and  perform 
all  and  every  the  covenants,  provisoes,  clauses,  conditions, 
and  agreements  which  from  henceforth,  during  the  said 
term,  on  his  or  their  part  or  behalf,  are  or  ought  to  be  per- 
formed and  observed  for  and  in  respect  thereof,  or  of  any 
part  thereof,  and  shall  and  will  from  time  to  time,  and  at  all 
times  hereafter,  protect,  defend,  keep  harmless,  and  in- 
demnified die  saia  (vendor,)  his  executors  and  administnu> 
tors,  and  his  and  their  lands  and  tenements,  goods,  chattels, 
and  effects,  from  and  against  all  actions,,  suits,  costs,  da- 
mages, and  expenses  whatsoever,  which  he,  they,  or  any  or 
either  of  them  shall  or  may  pay  or  sustain,  or  which  uiall 
or  may  arise  or  be  occasioned  by  the  non-pimnent  or  non- 
performance thereof  respectively,  or  any  of  them.  And 
WHEREAS  the  several  fixtures  and  other  things,  mentioned 
in  the  schedule  hereunder  written,  have  been  i^eed  to  be 

taken  by  the  said  purchaser  at  the  price  or  sum  o{£- 

as  hereinbefore  is  mentioned ;  Now  this  indenture 
FURTHER  WITNESSETH,  that  for  and  in  consideration  of 
the  sum  of  ■  of  like  lawful  money,  to  the  said  (w«- 

dor)  in  hand  well  and  truly  paid  by  the  said  (purchaser,)  at 
or  before  the  sealing  and  deltvery  of  these  presents,  the  re- 


mode,  bte  may  take  a  bond  in  a  sufficient  penalty,  for  the  performance  of 
the  covenants,  from  the  purchaser. 

It  is  also  proper  to  observe,  that  where  the  vendor  is  a  mere  assignee  qf 
the  premises,  the  purchaser  is  not  bound  to  enter  into  any  covenant  to 
him  for  the  pajrment  of  the  rent  and  the  performance  of  the  covenants ; 
for  the  moment  a  vendor,  who  derives  title  only  as  an  assignee,  assigps 
over  his  estate  to  another,  his  liability  to  pay  the  rent  and  perform  uie 
covenants  in  the  lease  thenceforth  ceases ;  and  there  being  no  privity 
kj^*^*'^  between  such  a  vendor  and  the  original  lessee,  there  is  not  any 
tWng  m  such  case  for  a  purchaser  to  indemnify  against. 
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ceipt  whereof  the  said  (vendor)  doth  hereby  acknowledge. 
He,  tiie  -said  (vendor,)  hath  granted,  bargained,  sold, 
and  confirmed,  and  by  these  presents  doth  grant,  bargain, 
sell,  and  confirm  unto  the  said  (purchaser,)  his  executors, 
administrators,  and  assigns,  all  and  singular  the  stoves, 
grates,  ranges,  coppers,  shelves,  dressers,  ^oods,  chattels, 
matters,  and  things  mentioned  and  set  forth  m  the  schedule 
or  inventory  thereof  hereunder  written,  or  hereunto  annexed, 
and  every  of  them,  and  every  part  and  parcel  thereof;  To 
HAVE  AND  TO  HOLD  the  said  goods;  chattels,  fixtures, 
matters,  and  things  hereby  gcanted,  bargained,  sold,  and 
confirmed,  or  mentioned  or  intended  so  to  be.  and  every 
of  them,  and  every  part  and  parcel  thereof,  unto  the  said  (pur^ 
chafer,)  his  executors,  administrators,  and  assigns,  as  his  and 
their  own  proper  goods  and  effects  absolutely,  and  for  ever 
free  and  clear  of  and  from  all  liens,  charges,  and  incumbrances 
whatsoever.  [And  the  said  (vendor,)  for  himself,  his  ex- 
ecutors, and  administrators,  doth  and  will  warrant*  and  de* 
fend  the  same  goods,  fixtures,  chattels,  and  effects,  unto  the 
said  (purchaser,)  his  executors,  administrators,  and  assigns, 
against  all  persons  whomsoever ;  and  of  which  said  goods, 
fixtures,  chattels,  and  e£Pects.  the  said  (vendor)  hath  put  the 
said  (purchaser)  in  actual  possession  by  delivering  unto  him 
a .— » in  the  name  of  and  for  the  whole  thereof.]  And 
WHBBEAs.  the  said  messuage  or  tenement,  and  other  the 
premises  hereby  assigned,  are  insured  against  damage  by  fire 

for  the  term  of  seven  years  from  the day  of 

in  the  publiclusurance-office  hereinafter  mentioned ;  audit 
is  agreed  that  the  benefit  of  the  said  insurance  shall  be 
assigned  to  the  said  ( pi/rcAaser) ;  Now  therefore  this 
indenture  further  WITNESSETH,  that  for  the  consider- 
ations aforesaid,  and  also  in  consideration  of  the  sum  of,  10s, 
of  like  lawful  money  to  the  said  (vendor^  at  the  sape  time, 
in  band  well  and  truly  paid  by  the  said  (purchaser,)  the  re- 
ceipt whereof  is  hereby  acknowledged,  the  said  (vendor) 
HATH  granted,  bargained,  sold,  assigned,  transferred,  and  set 
over,  and  by  these  presents  doth  grant,  bargain,  sell,  assign. 
transfer,  and  set  over  unto  the  said  (purchaser,)  his  exe- 
cutors, administrators,  atid  assigns,  all  that  deed-poll,  or 

policy  of  insurance,  in  writing,  bearing  date  the day 

of ,  which  was  in  the  year  of  our  Lord  -; .  and 

numbered  ,  aiyl   being,  or  purporting  to  be  a  cer- 

*  A  general  wananty  is  generally  inserted  in  a  bargain  and  sale  of 
goods  and  chatiels ;  but  it  does  not  appear  to  I>e  of  much  efficacy,  for 
they  will  pass  by  a  mere  verbal  grant  and  delivery  thereof.  Co.  Lit,  101.  i. 
Skep.  Touch.  99. 
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tain  policy  of  insurance  under  the  hands  and  seals  of  three 
of  the  directors  of  the  Globe  Insurance-office  or  company, 
in  the  said  city  of  London,  and  by  which  said  policy  the 
messuage  or  tenement,  and  premises  mentioned  ana  intended 
to  be  hereby  assigned,  are,  or  are  expressed  to  be,  insured 
against  dionage  by  fire  in  and  for  the  sum  or  to  the  amount 

of  jff for  the  term  of  seven  years  from  the  date  thereof, 

together  with  all  and  every  sum  and  sums  of  money,  to  be  at 
any  time  due,  or  recoverable,  upon  or  by  virtue  thereof; 
and  all  the  estate,  property,  right,  title,  and  interest  what- 
soever of  him,  the  saia  (vendoTy)  his  executors,  administra- 
tors, and  assigns,  in  and  to  the  same;  to  have  and  hold, 
receive,  take,  and  enjoy  the  said  deed-poll  or  policy  of 
insurance,  and  all  and  every  the  sum  ana  sums  of  money 
which  shall  or  may  become  due  and  payable  thereupon,  or 
by  virtue  thereof,  and  all  other  benefit  and  advantage  what- 
soever, which  shall  or  may  accrue  from  or  in  respect  of  the 
same,  and  all  and  every  other  benefit  and  advantage  to 
be  had  and  derived  therefrom,  either  at  law  or  in  eqmty, 
unto  the  said  (purchaser,)  his  executors,  adminiatrs^ors, 
and  assigns,  to  and  for  his  and  their  own  proper  use 
and  benefit,  free  and  clear  of  and  firom  all  and  all  manner 
of  charges,  liens,  and  incumbrances  whatsoever.  And 
the  said  (vendor)  doth  hereby  nominate,  constitute,  and 
appoint  the  said  (purcluuer,^  his  executors,  administrators, 
and  assigns,  his  true  and  lamul  attorney  and  attomies,  to  de- 
mand, sue  for,  recover,  and  receive  all  such  sum  and  sums 
of  money  as  aforesaid,  in  as  full  and  ample  a  manner  in  all 
things  as  he,  the  said  (vendor,)  could,  or  might  have  done, 
if  these  presents  had  not  been  made.  And  lastly,  the 
said  (vendor)  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant,  grant,  and  agree  to  and  with 
the  said  (purchaser,)  his  executors,  administrators,  and  as- 
signs, that  he,  the  said  (vendor,)  his  executors  and  adminis- 
trators, and  all  and  eveiy  other  person  and  persons  whom- 
soever now  or  hereafter  lawfully  claiming,  or  having  ^ght 
or  title  to  claim  any  legal  or  equitable  estate,  right,  tme, 
trust,  or  interest  of,  in,  to,  out  of,  or  respecting  the  said  mes- 
suage or  tenement,  fixtures,  policy  of  insurance,  and  pre- 
mises hereinbefore  mentioned  or  intended  to  be  hereby 
assigned,  shall  and  will,  from  time  to  time,  and  at  all  times 
hereafter,  during  the  residue  and  remainder  now  to  come  and 

unexpired  of  the  said'  term  of years,  upon  every 

reasonable  request,  and  at  the  proper  costs  and  charges  in 
the  law  of  the  said  (purchaser,)  his  executors,  adminis- 
trators, and  assigns,  make,  do,  execute,  and  perfect,  all 
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and  every  such  further  and  other  lawful  and  reasonable  acts' 
deeds^  conveyanceB,  and  assurances  in  the  law  whatsoever, 
for  the  furtKer,  better,  and  more  perfectly,  and  absolutdy 
assigning,  confirming,  and  assuring  all  and  singular    the 
same  premises,  with  their  appurtenances,  unto    the    said 
{purchaser^  his  executors,  administrators,  and  assigns,  for 
all  the  residue  and  remainder  of  the  said  term  which  shall  be 
then  to  come  and  unexpired,  as  by  him,  the  said  (purr 
chaser,}   his  executors,  administrators,  or  assigns,    or  his 
or  their  counsel  learned  in  the  law,  shall  in  that  behalf 
and  for  such  purpose,  be  reasonably  devised,  or  advised, 
and    required;    so    that  such  further   assurance,    or  as- 
surances, or  any  of  them,  do   not  contain  or  imply  any 
further  or  more  general  covenants  on  the  part  of  the  person 
or  persons  who  shall  be  required  to  make  or  execute  the 
same,  than  for  or  against  the  acts,  deeds,  omissions,  or  defaults 
of  him,  her,  or  them,  or  his,  her,  or  their  executors  and  ad- 
ministrators ;  and  so  that  the  person  or  persons  who  shall  be 
required  to  make  or  execute  the  same  be  not  obliged  to  travel, 
or  go  from  his,  her,  or  their  then  place  or  respective  places  of 
abode  for  that  purpose.     And  whbreas  the  messuage 
or  tenement  and  premises  hereby  assigned  are  only  part  of 
the  messuages  and  lands  demised  to  the  said  {vendor)  by  the 
said  in  part  recited  indenture  of  lease,,  and  therefore  it  has 
been  asnreed  that  the  said  indenture  shall  remain  in  the  cus- 
tody  of  the  said  (vendor,)  upon  his  entering  into  such  co- 
venant for  the  production,  and  delivering  copies,  thereof  as 
hereinafter  is  expressed.    Now,  the  said  (vendor,)  for  him- 
self, his  executors,  and  administrators,  doth  herebv  cove- 
nant, grant,  declare,  and  agree  to  and  with  the  said  (pur^ 
chaser,)  his  executors,  administrators,  and  assigns,  that  he, 
the  8aid(t?eiKfor,)  his  executors  and  administrators,  shall  and 
will,  from  time  to  time,  and  at  all  times  hereafter,  (unless 
prevented  by  fire  or  other  inevitable  accident,)  upon  every 
reasonable  request,  in  writing,  and  at  the  costs  and  expense 
of  the  said  {purchaser,)  his  executors,  administrators,  and 
assigns,  produce  and  shew  forth;  or  cause  to  be  produced 
or  shewn  forth  in  any  part  of  the  United  Kingdom  of  Great 
Britain^unto  and  for  the  perusal  of  the  said  {purchaser,)  his 
executors,    administrators,  and  assigns,  or  tne  counsel  or 
solicitor  of  him,  them,  or  ^ny  or  either  of  them,  at  any  trial 
or  examination  in,  or  directed  by,  any  court  of  law  or  equity, 
and  unto  or  before  any  commissioners,  arbitrators,  or  um- 
pire, lawfully  appointed,  and  at  and  upon  every  other  proper 
place  and  occasion,  and  in  such  manner  and  form,  and  for 
such  time  as  shall  be  reasonable,  the  said  hereinbefore  in 
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part  recited  indenture  of  lease,  for  the  iBoanifestation,  enp- 
port  or  defence  of  the  estate,  right,  title,  interest,  or  pos- 
session of  ^e  said  (jmrcAoMr,)  nis  executors,  administra- 
tors, or  assigns,  of,  in,  or  to  the  sedd  premises  mentioned  to 
be  hereby  assigned,  or  any  pari  thereof;  and  also  shall  and 
will,  at  and  upon  the  like  request,  costs,  and  expense,  and 
for  the  like  or  any  other  purpose  or  purposes,  make  and 
deliver,  or  cause  and  procure  to  be  made  and  delivered  to 
him  or  them,  with  all  reasonable  dispatch,  true  and  attested 
copies  (duly  stamped)  of  the  same  indenture,  or  of  any 
covenants,  provisoes,  clauses,  or  agreements  therein  respec- 
tively contained;  and  moreover  shall  and  will  in  the  mean 
time,  and  at  all  times  from  henceforth,  use  and  lake  all 
proper  and  due  care  and  means  to  preserve  the  same  from 
oeing  lost,  destroyed,  cancelled,  or  defaced  in  any  manner 
howsoever.  Provided  always,  and  it  is  hereby  agreed 
and  declared  by  and  between  the  said  (vaidor)  and  {pur^ 
chaser,)  that  upon  every  such  delivery  and  production  of  the 
said  indenture,  the  said  ( purchaser,^  his  executors,  adnunis- 
trators,  and  assigns,  shall  and  will,  if  required,  sign  and  give 
to  the  said  (veiu£r,)  his  executors,  administrators,  or  assigns, 
an  express  and  particular  acknowledgment  or  receipt  in 
writing,  under  his  or  their  hand,  or  respective  hands,  for  the 
same,  and  in  which  said  receipt  or  acknowledgment  shall 
be  comprised  a  sufficient  and  satisfactory  undertaking  for 
the  re-delivery  thereof  unto  the  said  (vendor,)  his  executors, 
administrators,  and  assigns,  when  and  so  soon  as  the  same 
shall  have  been  used  for  the  purpose  or  purposes  aforesaid, 
whole,  uncancelled,  and  undefaced,  (accidents  by  fire,  and 
other  unavoidable  cause  only  excepted.)    In  witness,  8cc» 

A    SHORTER    FORM  FOR    THE   COVENANTS  IN    AN    ASSIGN- 
'    MBNT   OF    LEASEHOLD    PREMISES. 

And  the  said  (vendor)  doth  hereby  for  himself,  his  heirs^ 
executors,  and  administrators,  covenant,  promise,  and  agree 
to  and  with  the  said  {purchaser,)  his  executors,  administra- 
tors, and  assigns,  in  manner  following— (that  is  to  say,) 
tliat  for  and  notwithstanding  any  act,  deed,  matter,  or 
thing  by  him,  the  said  (vendor,)  done,  occasioned,  or  know^- 
ingly  suffered  to  the  contrary,  the  said  in  part  recited  in-. 
denture  of  lease  now  is,*  and  during  the  residue  now  to 

come  of  the  said  term  of years  thereby  granted  will 

remain  and  be  a  good,  yalid^  and  effectual  lease,  both  at 
law  and  in  equity:  And  also,  that  the  rent  thereby  re- 
served, and  all  taxes  chargeable  upon  the  said  premises  have 
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been  duly  paid  up  to  the day  of last  past» 

and  that  the  covenants  and  agreements  therein. contained' 
and  on  the  part  of  the  lessee  of  the  said  premises,  his  under- 
tenants, or  assigns,  to  be  performed  or  observed,  have  been 
duly  performed  and  observed  up  to  the  date  of  these  pre- 
sents: And  also,  that  for  and  notwithstanding  any  such 
act,  deed,  matter,  or  thing  as  aforesaid,  he,  the  said  (yendor,) 
bath  full,  absolute,  and  lawful  power  and  right  to  as8ijm.ana 
assure  the  said  premises  unto  the  said  (purchnser,)  his  ex- 
ecutors,  administrators,  and  assigns,  in  manner  aforesaid, 

for  the  remainder  of  the  said  term  of years  now  to 

come  and  unesqpired,  therein  or  so  mentioned  to  he,  as  afore- 
said :  And  that  he^  the  said  {purchaser,)  his  executors,  ad- 
ministrators, and  assigns,  pt^yii^g  the  rent  and  observing 
and  perfonning  the  covenants  and  agreements  reserved  and 
contained  in  and  by  the  said  indenture  of  lease,  and  which, 
on  the  part  of  the  lessee,  his  under-tenants,  and  assigns,  are 
and  ought  henceforth  to  be  paid  and  performed,  shall  or 
lawfully  may  at  all  times  hereafter,  during  such  the  remain- 
der of  the  said  term,  peaceably  enter  into  and  upon,  and  have, 
hold,  and  enjoy  the  said  premises,  and  take  and  retain  the  rents, 

issues,  and  profits  thereof,  from  the  said day  of 

last  past,  to  and  for  his  and  their  own  use,  without  any  mo- 
lestation or  interruption  whatsoever  by  the  soid  (vendor^)  his 
executors  or  administrators,  or  any  other  person  or  persons 
whomsoever,  entitled,  from,  under,  or  for  him,  them,  or  any  or 
either  of  them,  and  that  free  from  all  former  and  other  estates^ 
titles,  charges,  liens,  and  incumbrances  whatsoever,  by  him, 
them,  or  any  or  either  of  them,  created,  occasioned,  or  know- 
ingly su£fered  (the  aforesaid  rent  and  covenants  only  except- 
ed.) -And  fubtheb,  that  he, the  said  (vendor,)  and  all  persons 
now  or  hereafter,  during^the  said  term,  having  or  rightfully 
claiming  any  estate,  right,  title,  trust,  charge,  or  interest  in,  to, 
upon,  or  respecting  the  said  messuage  or  tenement,  ground, 
and  premises,  or  any  part  thereof,  shall  and  will  at  any  time, 
and  from  time  to  time  hereafter,  during  the  continuance  of 
the  said  term,  upon  the  reasonable  request  and  at  the  ex- 
pense of  the  said  ( purchaser,)  his  executors,  administrators, 
and  assigns,  make  and  execute,  sign,  seal,  and  deliver,  or 
otherwise  perfect,  all  and  every  such  further  and  other  acts, 
deeds,  assignments,  and  assurances  in  the  law  whatsoever, 
for  the  better  and  more  absolutely  or  perfectly  assigning  and 
assuring  the  same  premises  unto  and  for  the  benefit  of  the 
said  (purchaser^)  his  executors,  administrators,  or  assigns,  for 
the  remainder  which  shall  be  then  to  come  of  the  said  term. 
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&8  by  him  or  them,  or  his  or  their  comisd  learned  in  the 
law,  shall  be  reasonably  demad  or  advised  and  required.    In 

WITHESB,  Sbt. 

AK  A8SIONMENT   OP   LEASEHOLD  PREMISES  BT  INDORSE- 
MENT. 

• 

To  ALL  to  whom  these  present*  shall  come,  the  within- 
named  (/eMee)  sends  greeting :  Whereas,  the  said  (lessee) 
has  contracted  with  A  B.  of,  &c.  {the  jpurcknser,)  for  the 
purchase  of  the  messuage  and  premises  comprised  in  the 
within^written  indenture  of  lease,  for  the  residue  of  the 

within-mentioned  term  of —years, at  and  for  the  price  or 

sum  of  £— ;  Now  these  presents  witness,  that  in 

eonsideration  of  the  sum  of  £ of  lawful  money  of  Great 

Britain,  to  the  said  (vendor)  in  hand  well  and  truly  paid  by  the 
said  (  purchaxr,)  at  or  before  the  sealing  and  delivery  of  these 
presents  the  receipt  whereof,  and  that  the  same  is  in  full 
for  the  purchase  of  the  said  messuage  and  premises  hereinafter 
assigned,  the  said  (vendor)  doth  hereby  acknowledge.  He, 
the  said  (vendor,)  doth  by  these  presents  grant,  bargain,  sell, 
and  assign  unto  the  said  (purchaser,)  his  executors,  adminis- 
trators, and  assigns,  all  that  the  messuage  or  tenement, 
and  other  the  premises  within-described,  and  all  and  sin- 
gular other  the  premises  in  or  by  the  within-written  inden- 
ture  of  lease  granted  and  demised,  or  therein  mentioned, 
and  thereby  intended  so  to  be,  with  all  and  every  the  rights, 
members,  and  appurtenances,  to  the  same  respectively  be^ 
longing  or  in  any  wise  appertaining ;  and  all  the  estate, 
risht,  title,  interest,  possession,  property,  claim,  and  demc^d 
whatsoever  of  him,  the  said  (vendor,)  of,  in,to,ot  tespecting  the 
same  premises  ;  To  have  ahd  to  Irold  the  said  medsuage 
or  tenement,  and  other  the  premises  hereby  granted  and 
assigned,  or  mentioned  or  intended  so  to  be,  wi&  their  and 
every  of  their  rights,  members,  and  appurtenances,  unto  the 
said  (nurchaser,)  his  executors,  administrators,  and  assigns, 
from  henceforth,  for  and  during  all  the  rest,  residue,  and 

remainder  of  the  term  of years,  in  and  by  the 

within  indenture  granted  and  demised  thereof,  and  now  to 
cotne  and  unexpired  by  efflux  of  time:  subject,  neverthe- 
less, to  the  payment  of  the  rent  by  the  same  indenture  re* 
served,  and  to  the  observance  and  performance  of  the  cove- 
nants and  agreements  therein  contained,  and  which,  by  or 
on  the  part  of  the  lessee  of  the  said  premises,  his  under- 
tenants, and  assigns,  are  henceforth  to  be  respectively  paid. 
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observed;  and  performed  ;  and  the  said  (veiufor,)  for  him- 
self, his  heirs,  executors,  and  administrators,  doth  hereby 
covenant,  promise,  and  agree  to  and  with  the  said  (pur^ 
chaser,)  hid  executors,  administrators,  and  assigns,  by  these 
presents  in  manner  f61Iowing--(that  is  to  say)— [JProceedtng 
fvith  "short  covenants  for  the  titSi,  as  in  the  last  precedent  ^     I  n 

WITNESS,  8Cc. 

AN    ASSI6t«M£Nf     OF     A     PAESENT     LIFE  -  INTSftEST,    IN 
niVlDENDS,   Oft   THE    LIKE,   TO    A    PUROBASER. 

This  indenture  mad^  &c.  between  the  {pendor)  of, 
8cc.  of  the  one  part,  and  (^rchaw)  of,  &c.  of  the  other 
part :  Where A$  \here  reate  the  settlement  or  will  under 
iDhick  the  vendot  became  entitled.']  And  whereas,  the  said 
(t^isiulof )  hath  contracted  with  the  said  (^jmrchaser)  for  the 
sale  to  bim,  the  said  (  purchaser,)  of  the  isaid  dividends  and 
inrteriest  arising  from  the  said  sum  of  £  ■  ■■»  four  per  Cent. 
BaAk  Annuities,  during  the  Hfe  of  the  said  (vendor,)  at  and 
for  the  price  or  sum  of  £ — ■• — -,  Now  this  indenture 
WITNESSETH,  that  in  pursuance  of  the  said  contract,  and 

in  consideration  of  the  sum  of  £ -■ —  of  iawfiil  mc^ney 

of  Qreat  Britain,  to  the  said  (vendor)  in  hand  well  and 
truly  paid  by  the  daid  {purchaser,)  at  or  before  the  sealing 
and  adivery  of  these  presents,  the  receipt  whereof  and 
that  the  same  is  in  full  for  the  absolute  purchase  of  the 
said  dividend^,  interest,  and  proceeds  during  the  life  of  the 
said  (vendor^)  the  said  (penaor)  deth  hereby  acknowledge, 
and  of  and  from  the  same  doth  acquit,  release,  exonerate, 
and  for  ever  discharge  tbe  said  {purchaser,)  his  executors,  ad^ 
ministrators  an$l  assigns,  as  wdl  by  these  presents  as  by  the 
receipt  or  acquittance  for  the  i&ame  dum  hereupon  indorsed, 
Hb,  the  said  {vendor,)  BAtH  granted,  bargained,  sold,  as- 
signed, transferred,  and  set  over,  and  by  these  presents  doth 
grant,  bargain,  sdl,  assign,  transfer,  imd  set  over,  unto  the 
said  (jfurchaser,)  his  executors,  administrators,  and  assigns;  all 
and  every  the  dividends,  interest,  and  proceeds  now  accruing 
or  arising,  or  which,  from  time  to  time,  or  at  any  time  here- 
after dunng  the  natural  life  of  the  said  (vendor,)  shall  accrue, 
arise^ol'  be  payable  from,  upon,  or  in  respect  of  tbe  said  sum 
of  £ — — —  four  perCent.  Bank  Annuities,  or  other  the  fands 
and  securities  to  and  upon  which  the  same  may  at  any  time 
hereafter  be  transferred  or  invested,  and  all  powers  and 
remedies,  both  at  law  and  in  equity,  of  him,  the  said  (ven- 
dor,) for  securing  or  enforcing  the  payment  or  recovery  of 
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the  same,  and  all  benefit  and  advantage  thereof;  And  alt 
the  estate,  right,  title,  interest,  use,  trust,  property,  claim, 
and  demand  whatsoever^  both  at  law  and  in  equity,  of  him, 
the  said  (vendor^  of,  in,  and  to  the  said  dividends,  interest, 
and  proceeds  ;*  To  have,  hold,  receive,  take,  and  enjoy  the 
said  present  and  future  dividends,  interest,  and  proceeds,  and 
other  the  premises  hereby  assigned,  or  mentioned  or  in- 
tended so  to  be,  and  every  part  thereof,  and  all  future  and 
growing  payments  .thereof,  unto  the  said  {purchaser,)  his  exe- 
cutors, aammifttrators,  and  assigns,  for  and  during  the  natural 
life  of  the  said  (vendor,^  but  not  longer  or  otherwise :  And 
for  the  better  enabling  tne  said  (purchaser,)  his  executprs^  ad- 
ministrators, and  assigns,  to  recover  and  receive  the  said 
dividends,  interest,  and  proceeds  hereby  assigned.  He,  the 
said  {vendor,)  doth  hereby,  and  by  these  presents^  make,  con- 
stitute, and  irrevocably  appoint  the  said  {purchaser,^  his 
executors,  administrators,  and  assigns,  and  every  of  them, 
his  and  their  lawful  and  proper  attorney  and  attomies,  in 
his  or  their,  or  in  the  name  or  names  of  the  said  {purckeuer,) 
his  executors,  administrators,  or  assigns,  at  any  time  here- 
after, during  the  natural  life  of  the  said  (vendor,)  to  ask, 
demand,  receive,  and  take  the  said  interest,  dividends, 
and  proceeds,  from  time  to  time,  as  and  when  the  same  shall 
arise  and  become  due,  of  and  from  the  said  {trustees,) 
and    all .  and    every    other    trustees     or    trustee,  persons 


*  If   IT  IS  Air  ASSIOlfMBVT  OP  A    RBYBRSIOKTART    INTBRB8T  IV    BAVK 
AVVUITIBS,  DB8CRIBB  THB  •  PRBMI8B8  THUS  :— 

All  that  the  said  sum  of  £ three  per  Cent.  Consolidated  Bank 

Annuities  and  all  and  every  other  the  funds  and  securities,  and  fund  or  se- 
curity, upon  which  the  same  or  any  part  thereof  now  is,  or  hereafter  shall  or 
may  he  placed  out  or  invested,  and  to  which  the  said  (pendor,)  his  executors 
or  administrators,  shall  or  may  become,  or,  if  these  presents  had  not  beea 
made,  would  or  might  have  become  entitled  to  or  interested  in,  upon  the 
decease  of  the  said  A  B,  or  otherwise  howsoever ;  and  all  and  all  manner 
of  dividends,  interest,  proceeds,  annual  and  other  produce  of  the  sanie  ; 
and  all  the  estate,  &c. 

OR  A   LEGACY. 

All  that  the  said  legacy  or  sum   of  £ [or  annuity,  or  residue, 

as  the  case  may  he'j,  so  bequeathed  to  the  said  (vendor)  by  the  said  herein- 
before in  part  recited  will  of  the  said  {testator)  as  aforesaid,  together  with 
all  interest  now  due,  or  hereafter  to  grow  or  become  due,' for  or  in 


spect  of  the  same  [in  the  case  qfan  annuity^,**  and  all  arrears  now  due 
tnereupon  ;'*  and  all  the  estate,    c. 

TAKING   GARB   TO    MAKE    TUB  HABENDUM,  POWXR  OF    ATTORNEY,  KJXJ> 
COVEKANTS  CORRESPOND  WITH  THE  PREMISES  ASSIGNED.' 
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or  person  whomsoever,  liable  to  pay  the  same ;  and  upon 
the  receipt  thereof,  or  of  any  part  thereof,  from  time  to 
time  and  at  all  times  hereafter,  to  make  and  give  receipts, 
releases,  acquittances,  and  discharges  for  the  same,  either  in 
the  name  or  names  of  the  said  {purchaser^  his  executors, 
administrators,  or  assigns,  or  of  the  said  {vendor^  as  oc- 
casion shall  require.  And  the  said  (veiMlor)  doth  hereby 
authorize  and  direct  the  said  (^riM^ees,)  and  all  and  every  the 
trustees  or  trustee  for  the  time  being,  of  the  said  funds,  an- 
nuities, and  securities,  to  pay  the  said  dividends,  interest, 
and  proceeds,  as  and  when  the  same  shall  arise  and  become 
payaole,  during  the  natural  life  of  the  said  {vendor^)  unto 
the  said  (purchaser^)  his  executors,  administrators,  and  as- 
signs ;  and  doth  hereby  declare  that  all  and  every  the  receipts 
which  he,  the  said  (  purchaser^  may  from  time  to  time  make 
and  give  for  the  same,  shall  be  good,  suf&cient,  and  effectual 
dischai^es  to  the  said  trustees  or  trustee  for. the  time  being 
who  shall  pay  the  same,  for  so  much  thereof  as  shall  be 
therein  respectively  expressed  to  be  received;  and  upon 
non-payment  thereof,  or  any  part  thereof,  in  the  name  or 
names,  and  in  the  manner  aforesaid,  to  institute,  commence, 
and  prosecute  all  such  actions,  suits,  and  proceedings,  and 
have  and  use  all  such  and  the  like  powers,  remedies,  ex- 
pedients, and  other  legal  or  equitable  ways,  for  compelling 
and  recovering  payment  of  the  same,  as  the  said  (vendor) 
might  or  could  have  done,  in  or  by  his  own  proper  person, 
in  case  these  presents  had  not  been  made,  with  full  power 
to  substitute,  depute,  or  appoint  under  him  or  them  any  other 
person  or  persons,  from  time  to  time,  for  all  or  any  of  the  pur- 
poses aforesaid ;  he,  the  said  {vendor^)  hereby  ratifying  and 
confirming,  and  agreeing  to  ratify  and  confirm,  when  and  as 
often  as  there  shall  be  occasion,  all  and  whatsoever  he,  the 
said  {purchaser^)  his  executors,  administrators,  or  assigns,  shall 
lawfully  do  or  cause  to  be  done,  in  or  concerning  the  premises, 
or  any  of  them,  by  virtue  of  these  presents :  And  the  said 
(vendor,)  for  himself,  his  heirs,  executors,  administrators,  and 
assigns,  doth  hereby  covenant,  promise,  and  agree  to  and  with 
the  said  (purchaser, )his  executors, administrators, and  assigns, 
in  manner  following — (that  is  to  say,)  that  for  and  notwith- 
standing any  act,  deed,  matter,  or  thing  whatsoever,  at  any 
time  heretofore  had,  made,  done,  executed,  committed,  occa- 
sioned, or  suffered  by  him,  the  said  (vendor,)  to  the  contrary, 
he,  the  said  (vendor,)  hath  in  himself  good  right,  full  power, 
and  lawful  and  absolute  authority  to  bargain,  sell,  assign, 
transfer,  and  set  over  unto  the  said  (purchaser,)  his  ex- 
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eciitorsy  administratore,  and  assigoB,  the  aaid  dmdends^Jnte- 


resty  and  proceeds  of  the  said  x  ■  fonr  per  Cent.  Bank 

AnnuitieSi  in  manner  and  form  aforesaid :  And  that  he,  the 
said  {vendor^  now  is,  and  at  the  time  of  making  and  exe- 
cuting  these  presents  was,  in  the  receipt  and  enjoyment  of,  and 
well  entitled  in  possession  to  the  same,  and  other  the  profits 
hereby  assigned ;  akd  that  he,  the  said  {vendor,)  hath  not  at 
anytime  or  timesheretofore  mede» done, executed,  committed, 
or  suffered  any  act,  deed,  assignment,  matter,  or  thing  what- 
soever, whereby,  or  by  means  whereof,  the  assignment  here- 
by made,  or  expressed  to  be  made,  of  the  said  dividends, 
interest,  and  proceeds,  or  any  part  thereof,  are,  is,  or  can,  or 
shall,  or  may  be  in  any  wise  charged,  incumbered,  forfi^t- 
ed,  or  rendered  void,  or  voidable,  or  by  means  whereof  the 
said  (/mrcAiuer,)  his  executors,  administrators,  or  assigns, 
shall,or  can,  or  may  be  prevented  or  hindered  firom  receiving 
the  same,  or  any  part  thereof:  And  forther,  that  it  shafi 
and  may  be  lawful  to  and  for  the  said  {purchaser^  his  execn* 
tors,  administrators,  and  assigns,  upon  the  sealing  and  de- 
livery of  these  presents,  to  receive  and  enjoy  the  said  divi- 
dends, interest,  and  proceeds,  and  every  part  thereof,  to 
and  for  his  and  their  own  use  and  benefit,  without  any  man- 
ner of  hindrance,  interruption,  disturbance,  claim,  or  demand 
whatsoever,  by  or'  from  the  said  {vendor,)  his  executors, 
or  administrators,  or  any  other  person  or  persons  now 
or  hereafter  having  or  rigntfiiUy  claiming  any  estate,  right, 
title,  charge,  or  interest,  at  law  or  in  equity,  in,  to,  out  oi^ 
upon,  or  respecting  the  said  dividends,  interest,  and  pro- 
ceeds, or  any  part  thereof,  by,  from,  through,  under,  or  in 
trust  for  him,  them,  or  any  or  either  of  them:  And  lastly, 
that  he,  the  said  {vendor^  his  executors,  and  administrators, 
riiall  and  will  from  time  to  time,  and  at  all  times  hereafter, 
at  the  costs  and  expense  of  the  said  (ptir(;Aaier,);his  ex- 
ecutors, administrators,  and  assigns,  make,  do,  acknow- 
ledge, execute,  and  suffer,  or  cause  and  procure  to  be 
made,  done,  acknowledged,  executed,  and  suffered,  all  and 
every  such  further  and  other  lawful  and  reasonable  acts, 
deeds,  assignments,  and  assurances  in  the  law  whatsoever, 
for  the  further,  better,  and  more  perfectly  and  absolutely 
granting,  assigning,  and  securing,  the  said  dividends,  inte- 
rest, proceeds,  and  premises  hereby  assigned  unto  the  said 
{purchater,)  his  executors,  administrators,  and  assigns,  as 
he,  the  said  (  purchaser,)  his  executors,  administrators,  an<l 
assigns,  shall  in  that  behalf  reasonably  require.  In  wit- 
ness, &c. 
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ASSIGNMENT   OP   AN     OUTSTANDING    TERM    TO   ATTEND 
»  THE   INHBEITANCE. 

This~indentubb  of  four  parts,  madCf  &c'.  between 
{termor)  of,  &c.  of  the  first  part;  (vendor)  of.  Sec.  of  the  secotid 
part;  (purchaser)  of.  Sec.  of  the  third  part;  and  (jmr" 
chaser*$ trustee)  of,  &c.  of  the  fourth  part:  Whereas  [here 
recite  the  deed  whereby  the  term  wm  created: — vide  Index^  title 
Recitah.'l  And  whereas  the  said  sum  of  money«  for  se- 
curing the  repayment  whereof  the  ^d  term  was  created, 
and  col  interest  due  in  respect  thereof,  have  long  since  been 
folly  paid  and  satisfied :  And  whereas,  by  diyers  mesne 
assignments,  and  other  acts  in  the  law,  and  particularly  in 
and  by  a  certain  indentute  of  assignment  of  three  parts, 

bearing  date  the day  of ^  which  was  in  the 

year  ,  and  made,  or  expressed  to  be  made,  be- 
tween-^—-—«i»  of  the  firat  part, of  the  secend 

part,  and  the  said  {termor)  of  the  third  part,  the  said  pre- 
mises were  assigned  to,  and  are  now  vested  in,  the  said 
{termor)  for  the  residue  of  the  said  term  of  five  hundred 
yean,  in  trust,  to  attend  tbe  inheritance  and  fee-simple  of 
the  same  premises.  And  whereas  the  said  {pwrckaser) 
hath  hitely  contracted  with  the  said  (veiuZor)  for  the  abso- 
lute purchase  of  such  of  the  aforesaid  messuages,  lands,  and 
hereditaments  comprised  in  the  said  term,  as  are  hereinafter 

described,  at  and  for  the  price  or  sum  of  £f- ^  and  by 

indentures  of  lease  and  release,  the  lease  bearing,  or  intend- 
ed to  bear  date,  the  day  next  before  the  day  of  the  date  of 
the  release,  and  the  release  bearing,  or  intended  to  bear, 
even  date  with  these  presents,  and  made  or  expressed  to  be 
made  between  the  same  persons  as  areparties  hereto,  except 
only  die  said  {purchaser's  trustee);   The  said  {vendor y)  m 

consideration  of  the  sum  of  £ therein  expressed  t(Tbe 

paid  to  himby  the  said  {purchaser,)  hath  granted,  released,  and 
conveyed  all  and  singular  the  same  lands  and  hereditaments 
unto  and  to  the  use  of  the  said  (jfurchaser)  and  his  heirs, 
free  from  incumbrances.  And  whereas,  on  the  treaty  for 
the  said  purchase,  it  was  agreed  that  the  then  residue  of 
the  said  term  of  five  hundred  years,  as  to  such  parts  of 
the  said  hereditaments  therein  comprised,  as  by  the  said 
hereinbefore  in  part  recited  indentures  of  lease  and  release 
are  mentioned  to  be  thereby  conveyed,  unto  the  said  {pur-- 
chaser)  should  be  assigned  to  some  person  or  persons  to 
be  named  by  the  said  {j^rchaser,)  in  trust,  to  attend  the 
inheritance  tnereof,  for  hun  and  his  heirs  :  And  whereas 
the  said  {purchaser)  has  named  the  said  {trustee)  for  that 
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purpose,  who  hath  agreed  to  accept  an  assignment  of 
the  now  residue  of  the  said  term  upon  the  trust,  and  for  the 
ends,  intents,  and  purposes  hereinafter  expressed  of  and 
concerning  the  same.  Now  this  indenture  witness- 
ETH,  that  in  pursuance  and  performance  of  the  said  here- 
inbefore mentioned  agreement,  and  in  consideration  of  the 
sum  of  IO5.  of  lawful  money  of  Great  Britain  to  the  said 
{termor)  in  hand  well  and  truly  paid  by  the  said  trustee,  sit 
the  time  of  the  sealing  and  delivery  of  these  presents,  the  re- 
ceipt whereof  is  hereby  acknowledged,  he,  the  said  (termor^) 
at  the  request  and  by  the  direction  and  appointment  of  the 
said  {vendor,)  and  at  the  nomination  of  the  said  {purchaser,) 
testified  by  them,  the  said  {vendor)  and  (purchaser,)  respect- 
ively, being  made  parties  to  these  presents,  and  severally  exe- 
cuting the  same,  hath  bargained,  sold,  assigned,  transferred, 
and  set  over,  and  by  these  presents  doth  bargain,  sell, 
assign,  transfer,  and  set  over ;  and  the  said  {vendor,)  in  con- 
sideration of  the  purchase-money,  in  the  said  hereinbefore 
in  part  recited  indenture  of  release  expressed  to  be  paid  to 
him  as  therein  mentioned,  hath  bargained,  sold,  assigned, 
ratified,  and  confirmed,  and  by  these  presents  doth  bargain, 
sell,  assign,  ratify,  and  confirm  unto  the  said  {trustee^  his 
executors,  admimstrators  and  assigns,  all,  &c.  which  said 
messuages,  lands,  tenements,  hereditaments,  and  premises 
are  the  same  messuages,  lands,  tenements,  hereditaments,  and 
premises,  which  in  and  by  the  said  hereinbefore  in  part  re- 
cited indenture  of  release,  of  even  date  herewith,  are  grant- 
ed, released,  and  conveyed,  or  mentioned  or  intended  so  to 
be,  unto  or  to  the  use  of  the  said  {purchaser,)  his  heirs  and 
assigns,  in  the  manner  therein  mentioned,  and  are  also*  part 
and  parcel  of  the  messuages,  lands,  tenements,  and  heredita- 
ments, which  in  and  by  the  said  hereinbefore  in-part  recited 

indenture  of  the day  of were  deipised  to  the 

said ,  and  have  since  been  assigned  unto  or  otherwise 

become  vested  in  the  said  {termor,)  his  executors,  adminis- 
trators, and  assigns,  as  aforesaid ;.  and  all  the  estate,  right, 
title,  interest,  term  and  terms  of  years,  trust,  property,  pos- 
session,  claim,  and  demand  whatsoever,  both  at  law  and  in 
equity,  or  otherwise  howsoever,  of  them,  the  said  {termor) 
and  {vendor,)  or  either  of  them,  of,  in,  and  to  the  same  and 
every  or  any  part  thereof,  under  or  by  virtue  of  the  said 

hereinbefore  in  part  recited  indentures  of  the day  of 

'  and  '  day  of ,  or  either  of  them,  or 

otherwise  howsoever;  and  all  and  eveiy  the  rights,  members, 


*  Say — the  same,  if  the  fad  is  to. 
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and  appurtenances,  to  the  said  hereditaments  and  premises 
belonging,  or  in  anywise  appertaining:  To  have  and  to 
HOLD  the  said  messuages,  &.c.  and  all  and  singular  other  the 
premises  hereby  assigned,  transferred,  ratified,  and  confirmed, 
or  mentioned  or  intended  so  to  be,  and  every  part  and 
parcel  thereof,  with  their  and  every  of  their,  appurtenances, 
unto  the  said  (/trustee,)  his  executors,  administrators,  and 
assigns,  from  henceforth,  for  and  during  all  the  rest,  residue, 
and  remainder,  which  is  or  may  be  now  to  come  and  un- 
expired of  and  in  the  said  term  of  five  hundred  years,  and 
in  and  by  the  said  hereinbefore  in  part  recited  indenture  of 

the day  of assigned  unto  the  said  {termor,) 

as  aforesaid.  In  trust,  nevebtheless,  for  the  said(fitir- 
cha»er,)  his  heirs  and  assigns,  and  to  be  assigned  and  dis- 
posed of,  from  time  to  time,  as  he  or  they  shall  direct  or 
appoint,  and  in  the  mean  time,  and  subject  to  any  such  as- 
signment, disposition,  direction,  or  appointment,  in  trust^ 
and  to  the  end  and  intent  that  the  said  term  and  estate 
hereby  assigned,  or  mentioned  or  intended  so  to  be,  and 
each  of  them,  shall  and  may  attend  and  wait  upon  the  free- 
hold, reversion,  and  inheritance  of  the  said  premises  hereby 
assigned  ;  and  in  and  by  the  .said  indenture  of  release,  of 
even  date  herewith,  so  as  aforesaid  granted,  released,  and 
conveyed,  or  mentioned  or  intended  so  to  be,  unto  and  to 
the  use  of  the  said  {purchaser,)  his  heirs  and  assigns ;  and 
IN  TRUST,  th$tt  he,  the  said  {trtutee,)  his  executors,  ad- 
ministrators, and  assigns,  shall  and  do  cause  and  permit  the 
said  term  and  estate,  and  all  lawful  and  eauitable  benefit 
and  advantage  thereof  respectively,  to  be  nolden  and  en- 
joyed accormngly,  in  order  that  the  same  may  be  pre- 
served and  kept  on  foot,  and  be  attendant  upon  the  freehold 
and  inheritance  in  reversion,  immediately  expectant  upon 
the  determiiiation  of  the  said  term,  of  and  in  the  messuages, 
hereditaments,  and  premises  hereby,  or  mentioned  or  in- 
tended to  be  hereby  assigned,  in  order  to  prevent  any  for- 
feiture, merger,  or  extinguishment  thereof  and  to  pro- 
tect the  said  hereditajoaents  and  premises  therein  composed 
from  and  against  all  subsequent  and  mesne  incumbrances 
whatsoever,  if  any  such  there  be.  And  the  said  {termor,)  for 
himself,  his  heirs,  executors,  and  administrators,  doth  here- 
by covenant,  promise,  declare,  and  agree  to  and  with  the 
said  {purchaser,)  his  heirs  and  assigns,  and  to  and  with  the 
said  {trustee,)  his  executors,  administrators,  and  assigns,  by 
these  presents  in  manner  following — (that  is  to  say,)  that  he, 
the  said  {termor,)  hath  not  at  any  time  heretofore  made, 
done,  executed,  or  committed,  or  knowingly  suffered,  nor 
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It  is  a  voluntary  conveyance,  but  not  to  take  effect  till 
the  maker^s  death  ;  for  until  that  time  it  may  be  altered  or 
revoked,  either  expressly  or  by  implication,  and  it  is,  as 
the  law  terms  it,  ambulatory  till  the  testator's  decease :  but 
though  it  does  not  receive  its  consummation  till  the  death 
of  the  testator,  yet  it  shall  relate  to  some  purposes  (as  will 
be  hereafter  shown)  to  the  time  of  its  being  made.  Watk, 
Pr,  ch.  xiv. 

He  that  doth  make  the  testament,  is  called  the  testator; 
and  when  a  man  dieth  without  a  will,  he  is  said  to  die  intes- 
tate.   Shep.  Touch.  399. 

By  32  Hen.yiII.  c.  1.,  explained  by  34  and  35  Hen.  VIII. 
c.  5.,  all  persons  being  seized  in  fee-simple  (except  femme 
coverts,  infants,*  idiots,  and  persons  of  non-sane  memory,) 
might,  by  will  and  testament,  in  writing,  devise  to  any  other 
person,  except  to  bodies  corporate,  two^hirds  of  their  lands, 
tenements,  and  hereditaments,  held  in  chivalry,  and  the 
whole  of  those  held  in  socage,  except  their  copyhold 
tenements. 

But  this  distinction  has  been  long  since  removed,  and  a 
man  may,  consequently,  now  dispose  of  the  whole  of  his 
real  estate  by  will ;  it  having  been  enacted  by  statute  12. 


must  be  granted  by  the  ordinary  to  the  widow,  or  next  of  kin,  or  to  the 
residuaiy  legatee,  if  there  be  any  such,  cum  iestamenio  annexe  i  and  so  it 
is  if  the  executors  named  refuse  to  act.  The  duty  of  the  administrator 
in  these  cases  is  very  little  difierent  from  that  of  an  administrator.  Sh^. 
Timdk.  406.    S  Black.  Com.  603. 

*  An  IVFAVT  may  alien  Gavelkind  lands  at  fifteen  years ;  but  this  must 
be  by  feofTment,  with  livery  of  seisin  in  person,  and  not  by  attorney. 
1M.  Gov.  103, 194.  But  as  all  customs  must  be  taken  stricdy,  this  cus- 
tom does  not  extend  to  any  other  conveyance  or  assurance,  {Noy^s  Mas. 
40  0  and  therefore  this  custom  does  not  enable  him  to  make  a  will  of 
these  lands  at  fifteen.     Co.  Cop.  $  33.    Rob.  Ga»,  ?50. 

But  an  infant  may  malie  a  will  of  goods  and  chattels,  if  he  be  a  hoy, 
at  fourteen  years  of  age,  and  not  before ;  and  if  a  mmd,  at  twelve  years 
of  age,  and  not  before  i  and  then  they  may  do  it  without  the  consent  ot 
their  tutor,  &ther«  or  guardian.    Shep.  Touch.  403. 


r 
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Car.  II.  c.  24.,  that  ftll  tenares  »hall  be  adjudged  and  taken 
to  be  turned  intojree  and  common  socage,    2  BL  Com.  376. 

The  conatnrction,  however,  put  upon  this  act  having  be^ 
come  80  rery  loose,  that  bare  notes  in  the  hand-writing  of 
another  person  were  allowed  to  be  good  wills  within  the  ste* 
tute;^  thus  rntroducing  innumerable  frauds  and  perjuries; 
the  statute  of  Frauds  and  Perjuries  (29  Car.  II.  c.  9.)  was 
therefore  afterwards  passed  to  remedy  the  evil.  2  BL  Com.  37. 

And  bj  this  statute  it  is  enacted — tbal^  '*  all  devises 
and  bequests  of  any  lands  or  tenements  devisable  by  the 
statute  of  wills,  or  by  any  particular  custom,  shall  be  in  wri- 
ting, and  signed*t*by  the  party  devising  the  same,  or  by  some 
other  person  in  his  presence  and  by  his  express  directions, 
and  shall  be  attested  and  subscribed  in  the  presence  of  the 
said  devisor  by  three  or  four  credible  witnesses,^  or  dse 
they  shall  be  utterly  void  and  of  none  effect.'*    §  5. 

•  Dyer  72.     Cro.  Bliz.  100. 

i*  In  the  constniction  of  this  last  statute  it  has  been  adjudged,  that  the 
testalor'f  name,  writien  wiik  his  otMi  hand  at  the  beginning  of  his  will, 
as  "  1,  John  Mills,  do  make  this  my  last  will  and  testament,'^  is  a  tuffi- 
ciocut  si^ng,  without  any  name  at  the  bottom*  3  Lev.  1 ;  thou|;b«  as 
observed  in  BL  Com.  377i  the  other  is  the  safer  way. 

And  Professor  Christian,  in  a  note  on  this  passage  in  the  Commenta- 
ries, very  forcibly  and  properly  observes,  that,  according  to  bis  concep- 
tion, the  writing  of  the  name  at  the  beginning  would  never  be  con- 
sidered, at  this  time,  a  signing  according  to  the  statute,  uniess  the  whole 
win  was  written  hy  the  testator  himself;  for  whatever  is  written  by  a 
stranger  after  the  name  of  the  testator,  affords  no  evidence  of  the  tes- 
tator's assent  to  it,  if  the  subscription  of  his  name,  in  his  own  hand,  is 
not  subjoined.   Chr.  Ed.  2  BL  Com.  370. 

X  But  a  will  and  testament  of  fersokal  estate  and  chattels  need 
not  have  any  witness  or  witnesses  to  the  publication  thereof:  for  if  it  be 
written  in  the  testator's  own  hand,  though  it  has  neither  his  name  nor 
seal  to  it,  nor  witnesses  present  at  its  publication,  it  is  good— provided  suf- 
ficient proof  can  be  had  that  it  is  his  hand-writing;  and  although  written 
io  another  man's  hand,  and  never  signed  by  the  testator,  yet,  if  proved 
to  be  according  to  his  instructions  and  approved  by  him,  it  hath  been 
held  a  good  testament  of  the  personal  estate  :  yet  it  is  the  safer  and  more 

2  f2 
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ft  purchase,  and  before  a  •conveyance  executed  the  purchaser 
deTises  the  land»  it  shall  be  good  in  equity ;  for  the  vendor 
is  considered  as  seized  in  trust  for  the  purchaser^  who  is 
deeooied^he  real  Oivner  of  the  land^  and  is  therefore  allowed 
IB  eq«ity  to  dispose  of  it.     1  Ch.  Cm.  39. 

VHiatsoever  will  paaa  by  any  words  in  a  deed,  will  pass  by 
tilt  teame  womIs  in  4i  will»  and  more  also  f  for  a  will  is  always 
more  favourably  interpreted  than  a  deed ;  and  therefore  if  a 
OMtn  idefvise  the  rents,  profits,  use,  or  occupation  of  the 
land,  by  diis  devise  the  land  itself  is  devised.  Shep. 
Ikmch.437. 

B»t  in  the  making  of  wills  too  much  care  cannot  be 
taken  in  pursoing  those  descriptions  which  the  law  has 
gtvett,  aud  in  using  technical  terms  in  a  technical  sense. 
fVatL  Pr.  212. 

In  a  will  of  lands  only,  it  is  not  essential  that  executors 
shooM  be  appointed,  nor  is  amy  probate  of  such  wUl  in  the 
Ecclesiastical  Court  fequiute^  the  jurisdiction  of  that 
court  exteDding  to  persontdty  only* 

A  devise  of  freehold  lands  need  not  be  under  &xal  as  a 
«ked,  b«t  mtksi,  accoKliiig  to  die  stat.  29  Car.  II.,  as  here- 
mbefere  mentioned,  be  in  writing,  and  signed  by  the  party 
densing^  or  some  other  person  in  his  presence  and  by  his 
etplWB  diwotioBB,  tad  attested  and  subscnbed  in  the  fre- 
sence  of  the  devisor.    Watk.  Ptn  213. 

Hie  signature  of  the  testator  need  not  be  in  the  pre- 
sence of  the  witnesses ;  if  the  hand-writiqg  of  the  testator 
be  acknowledged  to  them  it  is  sofficient  3  P.  TVims.254. 
2  r«s.456.    8  Vet.jun.  604, 

But  the  signing  of  the  testator,  as  required  by  the  statute, 
OMSt  be  an  actual  signiag,  oraubscriptioa  of  his  name  or 
mark,  and  not  the  placing  of  his  seal  only.  1  Vez.jun.  il* 
1  Wik:Z\^  Freem.  638.  1  Lew.  1.  8  rez.jun.  185,  504. 
All  and  every  of  the  witnesses  attesting  the  execution  of 
the  wiU,  must,  according  to  the  statute,  see  the  testator  sign 
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the  Bsme,  or  at  least  hear  him  ackaowledge  the  signature 
to  be  his.    2  P.  Wnu.  506.    2  Bl.  Com.  377. . 

They  must  also  all  subscribe  their  names  as  wituesses  in  the 
presence  of  the  testator,  lest  by  any  possibility  they  should 
mistake  the  iastrumant.*    &tra.  1263.    2  Bl  Com.  377. 

Bat  it  has  beeo  deterauned  to  be  in  his  presence,  if  h$  is 
apprised  at  the  time^  of  the  attestation  of  the  witnesises^  and 
was  in  a  situation  from  which  he  might  have  seen  the  wit- 
nesses subscribe  their  names ;  as  in  a  case  where  the  testa- 
tor^s  carnage  was  drawn  op|[)osite  the  windows  of  an  attor- 
ney's office^  ia  which  the  witnesses  attested  the  will,  this  was 
clearly  determined  to  be  in  the  testator's  preseQce.*  1  jBro. 
Ch,  C«s.  99. 

So  if  there  be  a  window  co;mnunicating  from  the  tes- 
tatQr'ecJuimber  to  the  room  in  whioh  the  witnesses  attest  his 
sigiiatvre,  and  through  which  he  migfit  have  Hen  the  wit- 
nesaea  as  he  lay  in  bed«  tfiis  is  a  sMfficien^  attestation. 
Holt.  222.    Salk.  ^88.     1  Bro.  Ch.  Cos.  99. 

But  if  a  itestator  cannot  see  his  will  attested^  It  is  void^ 
though  ^tbe  witnesses  setire  for  the  purpose.      Ibid. 

How^ever  it  is  90t  essential  thait  the  witnesses  should  be  ia 
the  pcesence  of  each  other  at  the  time  of  their  attesting  the 
testator'js  publication^  Freem.  486.  2  C4.  Ou.  109.  Free. 
Ch.  186.    2  Atk.  m. 

And  if  the  witnesses  cannot  write    their   names,    their 


*  Another  object  is,  to  prevent  the  testator  and  the  witnesses  being 
imposed  upon,  by  the  sufostkutioa  of  anotlier  instrument  or  a  fabricated 
mlL    Dtmg.  299^ 

Hence  the  attestation  of  a  will  is  void  if  the  testator  is,  at  the  time  of 
its  execution,  incapable  of  exercising  his  natural  powers  of  thinking  and 
i;eflec4oiii^->^.w|}ethQr  from  lunacy^  idiotism,  exti^eme  ;^ge>  aickoess;^  ine- 
bri«tyy  jreetcain^  or  otherwise.    JSh^  l^ouch.  404.    Doug.  S$^ 

And  ;the  subscribing  witnesses  may  afterwards  be  permitted  to  prove 
that  t/tie  teataiUNr  was  insane  or  othecwise  incapacitated  whqnhe  oxecuted 
his  mxW,    JLqw€  v.  Joliiffe.     1  BL  Rep.  365. 


440  iiheppard's  precedent. 

marks  will  be  a  sufficient  subscription.  8  f^ex.  jun.  185, 
504.    17  lb.  469. 

And  the  proper  proof  of  a  will  is,  for  the  witnesses^  or 

one  of  tbem»  to  swear  to  the  execution  of  the  will  by  the 

'testator,  in  the  presence  of  all  the  witnesses,  and  that  they 

subscribed  their  names  in  his  presence.'*    Longford  v.  Eyre. 

1  Pere  Wms.  740. 

All  persons,  male  and  female,  rich  and  poor,  are  esteemed 
competent  witnesses  to  prove  a  will;  save  only  such  as 
are  infamous,  as  perjured  persons  and  the  like,  and  such 
as  want  understanding  and  judgment — ^as  children,  iniants, 
and  the  like.     Shep.  Touch.  409. 

But  their  being  interested  in  the  establishment  of  the  will, 
by  being  creditors  or  legatees  of  the  testator,  is  no  bar  to  their 
credibility.  For,  by  stat.  26  Geo.  II.  c.  6.  (for  avoiding 
and  putting  an  end  to  certain  doubts  and  questions  relating  to 
the  attestation  qfwUls  and  codicils,)  it  is  enacted — that  if 
any  person  shall  attest  the  execution  of  any  will  or  codicil, 
to  whom  any  beneficial  devise,  legacy,  estate,  interest,  gift, 
.  or  appointment  of  or  affecting  any  real  or  persona}  estate  (ex- 
cept charges  on  lands  for  payment  of  debts)  shall  be  thereby 
made ;  such  devise,  legacy,  &c.  so  far  only  as  concerns  such 
persons  attesting  the  execution  of  such  will  or  codicil  shall  be 
utterly  null  and  void ;  and  every  such  person  shall  be  admitted 
as  a  witness  to  the  execution  of  such  will  or  codicil.  And  in 
case,  by  any  will  or  codicil,  any  lands  shall  be  charged  with 
the  payment  of  debts,  and  any  creditor  whose  debt  is  .bo 
charged  hath  attested  the  execution,  such  creditor  shall  be 
admitted  as  a  witness  to  the  execution  of  the  said  will  or 
codicil. 


*  As  to  real  estate  it  is  said,  that  a  will  shall  not  be  read  on  proof  of  a 
witness's  hand,  unless  there  be  positive  proof  that  he  is  dead.  Com,  Rep. 
6l4.  And,  in  1  Wiis,  Rep.  2l6,  that  all  the  witnetses,  if  linng,  must  be 
examined  to  prove  the  will.  But  note,  that  this  is  the  rule  only  where 
the  will  is  to  be  established,  per  testes;  against  the  heir  in  a  court  of 
equity.     Pow.  Dev.  714. 
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A  CODICIL  is  either  a  testament  made  without  the  naming 
of  any  executor  therein,  or  a  supplement  to  a  will,  when 
any  thing  is  omitted  which  the  testator  would  add,  or  which 
he  would  explain,  alter,  or  retract;  and  it  is  the  same  with 
a  testament,  and  taken  as  part  thereof.  West.  Symb.  656. 
Swifib.  13,  14.    Shep.  Touch.  399, 401. 

And  a  man  may  make  as  many  of  these  codicils  as  he  will, 
and  make  no  testament  at  all  [that  isy  no  testament  in  a 
legal  sense,  from  the  want  of  the  appointment  of  executors;] 
or  if  he  make  a  testament  [that  is,  with  the  appointment  of 
executors,]  he  may  make  as  many  codicils  as  he  will,  and 
one  of  them  will  not  overthrow  the  other :  for  in  the  first 
case  [where  there  is  no  legal  testament,]  they  must  be  all 
annexed  to  the  letters  of  administration,  and  the  adminis- 
trator  must  perform  them;  and  in  the  latter  case  [where 
there  is  a  testament  and  executor  named,]  they  must  be 
all  annexed  to  the  testament,  and  the  executor  must  take 
care  to  perform  them.     Shep.  Touch,  401. 

The  form  of  a  codicil  is  not  material,  so  that  it  be  ex- 
pressed to  be,  or  be  clearly  intended,  as  an  addition  to  the 
testator*s  will ;  and  be  also  published  and  attested  in  the 
same  manner  as  is  required  by  the  statute  in  respect  of 
devises  by  will ;  and  it  may  be  used  for  the  purpose  of  re- 
voking,  republishing,  adding  to,  or  otherwise  varying  the 
dispositions  made  by  such  will,  or  by  substituting  new 
executors*  in  the  room  of  any  who  may  have  died,  be- 
come incapacitated,  or  the  like,  since  the  publication  of  the 
wilL 


*  For  a  codicil,  as  before  observed  in  p.  438,  (n),  is,  in  strictness,  a  testa« 
mentary  instrument,  without  the  appointment  of  any  executor;  and, 
therefore,  it  is  not  correct  to  appoint  executors  origincLlly  by  any  such 
codicil,  when  none  are  named  in  the  will  \  for  although  a  codicil  is  the 
same  that  a  testament  is,  yet  it  is,  without  the  appointment  of  any  execii- 
tor,  except  in  the  above  cases.  Shfp.  Touch,  399. 
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NuNGUPATiTE  WiLL6.] — ^Tbero  k  aUo  ia  law  a  tes- 
iamant  by  word  or  without  writing,  which  is,  where  a  man 
tt  sick,  and  for  fear  lest  death  or  want  of  memory  or  ^eech 
gboiild  surprise  him,  and  that  be  should  be  prevented,  if  he 
stayed,  the  writing  of  his  testament,  desireth  his  neigh- 
hours  and  friends  to  bear  witness  of  his  last  will,  and 
then  declareth  the  saaie  presently,  by  word,  before  them : 
and  this  is  called  a  nuncmpative  or  mmcupaiory  testament : 
and  this  beiog,  after  his  death,  proved  by  witnesses,  and  put 
in  writing  by  the  qrdinary,  is  of  as  great  forceybr  ooy  other 
tkmg  bni  land,  as  when  at  the  first,  in  the  lifetime  of  the 
testator,  it  is  put  in  writing.     Shtp.  Touch.  400, 407,  408. 

But  as  nuncupative  wills  aiokl  codicils  (not  much  in  use  at 
present)  were  liable  to  great  impositions,  and  occasioned 
many  frauds  and  perjuries,  it  is  enacted  by  statute  29 
Gar.  II.  c.  3.  ^  19,  20,  21,  That  no  nuncupative  will  shall  be 
good,  wbere  &e  estate  thereby  bequeathed  shall  exceed  the 
value  of  £30,  that  is  not  proved  by  the  oaths  of  thcee  wit- 
nesses at  the  least,  that  were  present  at  the  making  thereof, 
and  bid  by  the~  testator  to  bear  witoess  that  sudh  was  his 
willy  or  to  that  effect :  nor  unless  such  nuociqiative  will 
tweve  made  lo  the  tim«  of  the  last  sidkness  of  the  deceased, 
and  in  the  habitation  where  he  or  i^js  had  been  resident 
for  ten  days  next  before  the  Tnaking  of  auoh  will,  except 
where  such  person  was  surprised  or  taken  sick,  being  ixom 
his  or  her  own  home,  and  died  b^Mre  he  or  she  returned 
home: — that  after  six  months  passed*  after  -ti^  speak- 
ing of  the  testamentary  words,  no  testimony  shall  be  re- 
ceived to  prove  any  will  nuncupative,  except  the  said  tes- 
timony, or  the  substance  thereof,  were  committed  to  writing 
within  six  days  after  the  making  of  the  said  will : — that  no 
letters  testamentary  or  probate  of  any  nuncupative  will  shall 
pass  the  seal  of  any  court  tUl  fourteen  days,  at  the  leasts 
•after  the  decease  of  the  testator  be  fully  expired ;  nor  shall 
any  nuncupative  will  be  at  any  time  received  to  be  proved, 
unless  process  shall  have  first  issued  to  call  in  the  widow, 
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or  the  tiext  of  kindred  to  the  deeeased,  to  the  end  they  may 
coolest  the  same  if  they  please : — ^that  no  will  in  writing* 
concerning  any  goods  or  chattehs  or  ptrsMal  estate^  shall  be 
repealed ;  nor  shall  any  clause,  devise,  or  bequest  therein 
be  Altered  or  changed  hy  any  words.,  or  will  hy  word  of  moidk 
Qifdy^  except  the  same  be  in  the  lifedme  of  the  testatbr 
oomnitted  to  wi^ting^  and  after  th^  writing  thereof  read 
to  the  testator,  and  allowed  by  him,  andproFod  to  be  «o  done 
by  three  witnesses  at  the  least. 

Provided  thnt  any  ^oldier^  in  actual  imlitary  service,  or 

f 

any  mmriuer  or  ^seaman,  being  at  sea,  may  dispose  of  his 
moveablesi  wages,  and  personal  estate,  as  before  the  making 
of  this  act    . 

And  by  4  Anne,  c.  16.  §  14.  it  is  declared,  that  all  such 
witnesses  as  are  or  ougfat  to  be  aUowed  to  be  good  witnesses 
upon  trisds  at  law,  by  the  laws  and  customs  of  this  realm, 
diall  be  deemed  good  witnesses  to  prove  aay  nunctqmtwe 
wiUf  or  any  thing  relating  thereto^ 

Thus  hath  ithe  legislature  provided  against  any  frauds  in 
setting  up  nuncupative  wills,  by  so  numerous  a  train  of  re* 
quisites^  that  kbe  thing  itself  has  fallen  into  disuse,  and  is 
hardly  «ver  heard  of,  but  in  the  only  instance  wbene  iavour 
oug^t  to  be  shewfi  to  it»  namely,  where  the  testator  is  sur« 
prised  by  sudden  and  violent  sickness.  The  testamentary 
words  must  be  spoken  with  an  intent  to  bequeath,  not  any 
hose  idle  discourse  in  his  illness;  for  he  must  require  the 
bystanders  to  bear  witness -of  such  his  intuition  : — the  wiH 
must  be  made  at  home,  or  among  his  faanHy  or  friends, 
unless  by  unavoidable  accident,  to  prevent  impositions  from 
strangers  :---tt  must  be  in  his  iast  sickness ;  for  ^  he  recoioers^ 
he  may  alter  his  dispositions,  and  has  time  to  make  a 
written  will : — it  miKt  not  be  proved  at  too  long  a  dis- 
tance from  the  testator's  death,  lest  the  words  taken  down 
should  escape  the  memory  of  the  witnesses.  2  BL 
Com.  .501. 


444       sheppard's  precedent. 

Revocation  op  wills.] — A  will  may  be  altered  or  re* 
voked  by  the  testator  at  any  time,  either  expressly  or  by 
implication.     Watk.  Pr.  209. 

But  by  29  Car.  2.  c.  3.  ^  6.  no  devise  in  writing  of  lands, 
nor  any  clause  thereof,  shall  be  revocable,  otherwise  than  by 
some  other  will  or  codicil,  in  writing,  or  other  writing  de« 
daring  the  same,  or  by  burning,  cancelling,  tearing,  or  olh 
literating  the  same  by  the  testator  himself,  or  in  his  presence 
and  by  his  direction  and  consent,  but  shall  remain  in  force 
until  the  same  be  burnt,  &g.  in  manner  aforesaid,  or  unless 
the  same  be  altered  by  some  other  will  or  codicil  in  writing, 
or  other  writing  of  the  deviser,  signed  in  the  presence  of 
three  or  more  credible  witnesses,  declaring  the  same. 

And  by  the  22d  section  of  the  same  statute,  no  will  in 
writing  concerning  personal  estates  shall  be  repealed, 
nor  any  clause  or  bequest  therein  altered  by  words,"*^  or  will 
by  word  of  mouth  only,  except  the  same  be  in  the  life- 
time of  the  testator  committed  to  writing,  and  read  to  and 
allowed  by  him,  and  proved  to  be  so  done  by  three  wit- 
nesses. 

As  to  what  acts  of  a  testator,  after  the  publication  of  his 
willy  will  by  operation  of  law  amount. to  an  implied  re- 
vocation of  it,  it  is  to  be  observed  and  collected  from 
the  books  and  cases  on  this  subject : 

L  That  any  material  alteration  in  the  devised  estate^  sub- 
sequent to  the  devise,  will  operate  as  a  revocation  of  such 
devise ;  therefore  Kjine  levied,  or  a  recovery  suffered,  or  a 
feoffment  by  a  tenant  in  fee,  will  be  a  revocation  of  a  pre- 
vious devise  ;  although  the  lands  be  by  the  same  instru- 
ment limited  to  the  use  of  the  devisof  in  fee,  and  the 
assurance  be  made  for  a  particular  purpose,  not  inconsistent 
with  the  devise ;  as,  if  it  be  done  for  the  express  purpose  of 
confirming  a  previous  will :  for  the  devisor  being  divested 
of  the  estate  by  tEe  conveyance,  the  will  has  lost  the  sub- 

*  See  p.  443. 
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ject  of  its  operation ;  and  the  estate^  although  immediately 
taken  back  by  the  same  conveyance,  is  a  new  estate  ac- 
quired subsequently  to  the  will. 

2.  But  the  partition  of  an  estate  holden  in  joint-tenancy^ 
coparcenary,  or  in  common,  is  holden  not  to  be  a  revocation^ 
unless,  upon  such  partition,  the  devisor  take  his  part  for  a 
different  estate  from  that  which  he  held  before.  But  a  very 
small  difference  in  the  two  estates  will  cause  a  revocation, 
as  if  it  were  before  holden  in  fee-simple,  and  it  be  taken  in 
the  partition  to  such  uses  as  the  owner  shall  appoint,  or  the 
like. 

3.  The  surrender  of  an  old  lease,  for  the  purpose  of  a  re- 
newal, will  be  a  revocation  of  a  previous  will,  whether  the 
lease  be  a  freehold  or  chattel  interest ;  unless  in  the  case  of 
a  chattel  interest  there  be  words  in  the  will  devising  all  such 
interest  therein  as  he  may  have  ,at  the  time  of  his  decease, 
and  which  will  be  sufficient  to  pass  all  such  newly  acquired 
chattel  interests.* 

4.  Any  alteration  of  a  will,  will  also  be  a  revocation  of 
the  will  pro  tanto,  that  is,  to  the  extent  of  any  such  altera- 
tion ;  and  such  alteration  will,  in  some  cases,  vary  the  in- 
terests of  the  other  devisees. 

6.  Although  the  estate  still  remains  in  the  devisor,  yet  if 
he  hath  bound  himself  by  contract  fbr  a  valuable  considera- 
tion to  convey  it,  such  contract  will  operate  as  a  revocation 
of  a  previous  device,  and  that  although  the  contract  should 
not  be  carried  into  effect  for  want  of  title  :  for  under  such  a 
contract  he  stands  in  the  relation  of  a  trustee  for  the  pur- 
chaser. 

6.  If  there  be  a  conveyance  by  way  of  mortgage  only,  for 
securing  the  payment  of  a  sum  of  money,  it  will  in  law  be 
considered  as  a  revocation  ;  but  in  equity,  where  a  mortgage 
is  reckoned  merely  as  a  pledge  or  deposit  of  'the  estate,  it 


*  If  there  are  no  such  words,  they  will  fall  into  the  undisposed  residue 
of  the  testator's  personal  estate. 
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will  be  a  revocation  pro  tanta  only, — that  is  to  say,  to  the  ex- 
tent of  the  charge,  and  no  farther. 

7.  A  commission  of  bankrupt  operates  as  a  reTOcation, 
and  so  will  the  assignment  made  of  his  efieets  by  the  com- 
missioners. 

8.  Any  material  alteration  in  the  family  situation  of  tbe 
testator  subsequent  to  his  will,  as  marrk^e  and  the  birth  of 
a  child,  will  also  in  general  operate  as  a  leroeation ;  but 
both  these  circumstances  must  actually  occur  in  order  to 
render  a  previous  will  void :  as  marriage  alone,  without 
having  a  child  either  in  the  lifetime  of  the  testator,  or 
posthumously  bom  in  due  time,  will  not  effect  a  revoca- 
tion ; — unless  in  the  case  of  a  woman,  whose  marriage  alone 
will  be  a  revocation  of  her  will. 

9.  The  making  an  advancement  for  a  child  by  a  parent, 
subsequent  to  his  will,  will  also  be  considered  prima  fade 
as  an  ademption,  that  is,  a  revocation  of  a  legacy  given  to 
the  same  child. 


POBM  OP  A  WILL  OF  FREEHOLD,  COPYHOLD,  AND  LEASE- 
HOLD  PREMISES  AND  MONISS  IN  THE  FUNDS,  AS  SS1> 
TLED    BY    THE    LATE    MR.    BOOTH. 

In    THE    NAME  OF   GoD    AMEN.      I,  {the  testotOT,)  of,  kc, 

being  at  present  in  health,  and  of  sound  and  disposing  mind, 
memory,  and  understanding,  but  considering  the  uncertainty 
of  this  mortal  life,  do  make  and  ordain  this  my  last  will  and 
testament  in  manner  following : — First,  and  principally,  1 
commend  my  soul  to  God,  and  my  body  I  commit  to  the 
earth,  to  be  decently  interred  at  the  discretion  of  my  ex- 
ecutor hereinafter  named,  unless  I  shall  leave  my  particular 
directions  in  writing,  under  my  hand,  concerning  the  same ; 
AND  as  to  such  worldly  estate,  whereof  I  may  die  seized  or 
possessed,  I  give  and  dispose  thereof  in  manner  hereinafter 
mentioned, — ^(that  is  to  say,) — I  order  and  direct  my 
executor  hereinafter   named,  within  three  calendar  months 

next  after  my  decease,  to  cause  £ ,  interest  or  share  in 

the  joint  stock  of  Consolidated  Three  per  Cent  Annuities,  to 
be  transferred  to  my  nephew,  A  B,  of,  8lc.  in  the  proper 
books  kept  for  that  purpose  at  the  Bank  of  England :  and 
I  order  and  direct  my  said  executor  to  cause  £ — 


J 
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interest  or  share  in  the  capital  or  joint  stock  of  Three  and  a 
half  per  Cent  Bank  Annuities  to  be  in  the  like  manner  trans* 
ferred  nnto  each  of  my  grand  nephews,  C  and  D,  being  the 
sons  of,  8ic.  jipon  their  attaining  their  respective  ages  of 
twenty-fire  years,  and  in  the  mean  time,  from  and  after  my 
decease,  to  pay  and  apply  the  clear  yearly  dividends  and  in- 
terest thereof,  for  and  towards  their  respective  maintenance 
and  education :  and  in  case  of  the  decease  of  either  of  my 
said  erand  nephews  under  the  said  age,  then  I  will  and  di- 
rect tnat  the  said  £ — stock  hereby  intended  for  such 

deceased  grand  nephew  shall  accrue  and  remain  over  unto 
his  surviving  brother,  and  be  transferred  to  him  at  the  ^ame 
time  with  his  said  original  legacy:  but  in  case  botli  my 
said  grand  nephews  shall  happen  to  die  before  either  of  them 
shall  have  attained  the  said  age,  then  I  will  and  direct  that 

the  said  two  several  sums  of  £ Three  and  a  half  per 

Cent.  Bank  Annuities  shall  sink  into  and  become  part  of  my 
personal  estate,  and  be  held  and  enjoyed  by  my  residuary 
legatee  to  and  for  his  own  use  and  benefit.  Also  I  give 
and  bequeath  unto ,  of,  &c.  {a  trustee^)  £ fur- 
ther share  or  interest  in  the  said  joint  stock  of  Consolidated 
Three  per  Cent  Bank  Annuities,  upon  tbust  nevertheless 
that  the  said  (trustee,)  his  executors,  or  administrators,  do  and 
shall  pay,  apply,  transfer,  and  dispose  of  the  same  or  any 
part  thereof,  and  the  dividends,  interest,  and  proceeds  there- 
of, unto  such  person  or  persons,  and  for  such  uses,  intents, 
and  purposes,  and  in  such  parts,  shares,  and  proportions, 
manner  and  form,  and  at  such  time  or  times  as  C  D,  wife  of 
B  D,  of,  &c.,  notwithstanding  her  coverture,  and  whether 
she  shall  be  sole  or  married,  by  any  writing  or  writings 
under  her  hand,  or  by  her  last  will  and  testament  in  writing, 
or  any  writing  purporting  to  be  her  last  will  and  testament, 
signed,  sealed,  published,  and  declared  by  her  in  the  pre- 
sence of,  and  attested  by  two  or  more  credible  witnesses, 
shall  direct,  give,  and  appoint  the  same  or  any  part  thereof: 
and  in  default  of  such  gift,  direction,  or  appointment,  or  as 
to  so  much  and  such  part  thereof  in  respect  of  which  there 
shall  not  be  any  such  gift,  direction,  or  appointment  made, 
UPON  TRUST,  for  the  said  C  D,  her  executors  and  adminis- 
trators, and  to  and    for  no  other  use,  intent,  or  purpose 

whatsoever.    And  I  give  and  bequeath  unto of,  &c. 

and of,  &c.  the  sum  of  £ a  piece ;  and  to  the 

provost  and  scholars  of  King's  College,  Cambridge,  my 
silver  cup  and  cover  for  the  use  of  the  bursar's  table  in 
their  common  dining-room.  Also  I  give  and  bequeath  unto 
each  of  my  servants  that  shall  be  living  with  me  at  the  time 
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of  my  decease  the  sum  of  £— .  I  givb  and  devise 
all  and  every  my  messuages,  lands,  tenements,  tithes,  fee 
farm  rents,  and  real  estate  whatsoever,  as  well  freehold  as 
copyhold,  unto  K  F  and  6  H,  (trustees,)  their  heirs  and  as- 
signs, for^ever,  upon  the  several  trusts,  and  to  and  for 
the  several  uses,  intents,  and  purposes  hereinafter  mentioned, 
expressed,  and  declared  of  and  concerning  the  same, — (that 
is  to  say,)  upon  trust,  and  to  the  use,  intent,  and  purpose 
that  they,  the  said  (trustees,)  and  the  survivor  of  them  and 
his  heirs,  do  and  shall  permit  and  suffer  I K^  of,  &c.  and  her 
assigns,  yearly  and  every  year  for  and  during  the  term  of  her 
natural  life,  to  have,  receive,  and  take  out  of  the  rents, 
issues,  and  profits  of  the  said  real  and  copyhold  estates  and 
premises,  one  annuity  or  clear  yearly  rent^harge,  or  sum  of 

£ of  lawful  money  of  Great  Britain,  clear  of  all  taxes 

and  deductions  whatsoever,  payable  and  to  be  paid  at  the 
gate  of  the  Middle  Temple  Hall,  London,  at  or  upon  the 
four  most  usual  feast  days,  or  times  for  payment  of  rent, 
(that  is  to  say,)  on  the  25tb  day  of  March,  the  24th  day  of 
June,  the  29th  day  of  September,  and  the  26th  day  of 
December  in  each  year,  by  even  and  equal  portions ;  the  first 
payment  thereof  to  begin  and  be  made  on  such  of  the  said  days 
as  shall  first  happen  next  after  my  decease.  And  to  this 
FURTHER  USE  and  intent,  that  if  the  said  annuity,  or  sum 

of  £ ,or  any  part  thereof,  shall  be  behind  and  unpaid  by 

the  space  of  twenty  *one  days  next  over  or  after  any  of  tne  said 
days  of  payment  whereon  the  same  is  hereinbefore  appointed 
to  be  paid,  as  aforesaid,  that  then  and  so  often  it  shall  and 
may  be  lawful  to  and  for  the  said  I K  and  her  assigns  into 
and  upon  the  said  real  and  copyhold  estates  hereby  devised, 
or  any  part  thereof,  to  enter  and  distrain  ;  and  the  distress 
and  distresses  then  and  there  found,  to  take,  sell,  and  dis- 
pose of,  until  she  or  they  shall  be  paid  the  said  annuity 
and  all  arrears  thereof,  together  with  the  charges  of  such  dis- 
tress and  sale.     And  to  this  further  use  and  intent, 

that  in  case  the  said  annuity,  or  yearly  sum  of  £ ,  or 

any  part  thereof,  shall  be  behind  and  unpaid  by  the  space  of 
forty  days  next  over  or  after  any  of  the  said  days  of  pay- 
ment whereon  the  same  ought  to  be  paid,  as  aforesaid, 
although  no  demand  be  made  thereof,  then  and  so  often  it 
shall  and  may  be  lawful  to  and  for  the  said  I  K  and  her 
assigns  into  and  upon  the  said  real  and  copyhold  estates  and 
premises,  or  any  part  thereof,  in  the  name  of  the  whole,  to 
enter,  and  the  same  to  have,  hold,  and  enjoy,  and  to  receive 
and  take  the  rents,  issues,  and  profits  thereof,  and  of  every 
part  thereof,  to  and  for  her  and  their  own  use  and  benefit. 
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until  she  or  they  thereby  and  thereout  be  fully  paid  and 
satisfied  the  said  annuity  and  all  arrears  thereof;  and  also  so 
much  thereof  as  shall  accrue  and  grow  due  during  such 
time  as  they  shall  continue  in  possession  of  the  same  pre- 
mises after  and  by  reason  of  such  entry  as  aforesaid,  toge- 
ther with  all  such  costs,  charges,  loss,  and  damage  which 
she  or  they  shall  be  put  unto,  or  in  any  wise  sustain,  by  reason 
of  the  non-payment  thereof  at  the  days  and  times  afore- 
said. And  upon  this  further  trust,  that  the  said 
{trustees),  and  the  survivor  of  them  and  his  heirs,  do  and  shall 

permit  and  suffer  the  said  I  K,  and  also ,  of,  8cc.  (two 

of  the  annuitants  or  legatees  named  in  the  last  will  and  tes- 
tament of ,  late  of,  &c.  deceased,)  and  their  respective 

assigns,  yearly  and  every  year  during  their  respective  natural 
lives  to  have,  receive,  and  take,  by  and  out  of  the  rents, 
issues,  and  profits  of  the  said  real  and  copyhold  premises 
hereby  devised,  two  several  annuities,  or  clear  yearly  rent- 
charges,  or  sums  of  £ and  £ of  lawful  money  of 

Great  Britain,  without  any  deduction  or  abatement  on  any 
account  or  pretence  whatsoever,  payable  and  to  be  paid  at 
the  gate  of  the  Middle  Temple  Hall  aforesaid,  at  or  upon  the 
four  feast  days  hereinbefore  particularly  mentioned,  by  even 
and  equal  portions ;  the  first  payment  thereof  to  begin  a'nd 
be  made  upon  such  of  the  said  days  as  shall  first  happen  in 
course  next  after  my  decease,  according  to  the  true  intent 
and  meaning  of  the  said  last  will  and  testament  of  the  said 
deceased,  such  first  quarterly  payment  to  be  pro- 
portioned as  the  time  of  my  decease  may  require ;  with  such 
and  the  like  powers  and  authorities  for  them,  the  said  I  K 

and ,  respectively,  and  their   respective  assigns,   to 

enter  and  distram  upon  the  said  devised  premises  in  case  of 
non-payment  of^he  said  last-mentioned  annuities  or  sums  of 

£ and  £ within  twenty  or  fbrty  days  after  the 

same  respectively  shall  become  due  and  payable,  until  satis- 
faction thereof,  as  aforesaid;  which  said  annuities  herein- 
before limited  and   given  to  the  said  I  K  and  ,  as 

aforesaid,  are  in  lieu  and  full  satisfaction  of  the  several  like 
annuities  given  to  them  by  the  will  of  the  said ,  de- 
ceased, and  which  I  charge,  in  manner  aforesaid,  in  aid  and 
exoneration  as   well  of  the  estate  and  effects  of  the   said 

,  deceased,  liable  to  the  payment  thereof,  as  also  of 

my  own  personal  estate  and  effects  :  And,  subject  and 
chargeable  as  aforesaid,  upon  this  further  trust,  that 
they,  the  said  {trustees,)  and  the  survivor  of  them  and  his 
heirs,  do  and  shall  stand  and  be  seized  of  the  said  real  and 
copyhold  estates  and  premises  hereby  devised,  to  the  use 
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AND  BEHOOF  of  the  aforesaid*  (another  trustee,)  his  execu- 
tors, administrators^  and  assigns,  for  and  during  the  term  of 
ninety*nine  years,  UPON  the  trust  hereinafter  declared  of 
and  concerning  the  sanie  term  and  subject  thereto  ;  to  thk 
USE  AND  behoof  of  my  said  nephew,  AB,  for  and  during 
the  term  of  his  natural  life,  without  impeachment  of  or  for 
any  manner  of  waste ;  and  from  and  after  the  determination 
of  that  estate,  to  the  use  and  behoof  of  the  said.(/n^ 
trustees)  and  their  heirs,  during  the  natural  life  of  the  said 
A  B,  IN  TRUST,  to  preserve  the*  contingent  remainders  here- 
inafter limited  from  being  defeated  and  destroyed,  and  for 
that  purpose  to  make  entries  and  bring  actions  as  the  case 
shall  require ;  but  nevertheless  to  permit  and  suffer  the  said 
A  B  and  his  assigns  to  receive  and  take  the  rents,  issues, 
and  profits  of  the  said  premises  to  and  for  his  and  their  own 
use  auring  his  natural  life  :  And  from  and  after  the  decease 
of  the  said  A  B,  to  the  use  and  behoof  of  the  first  son 
of  the  body  of  the  said  A  B,  lawfully  to  be  begotten,  and 
the.heirs  male  of  the  body  of  such  first  son,  lawfully  issuing ; 
AND  for  default  of  such  issue,  then  to  the  second,  third, 
fourth,  fifth,  and  every  other  son  and  sons  of  the  body  of  the 
said  A  B,  lawfully  biegotten,  severally,  successively,  and  in 
remainder,  one  after  another,  as  they  shall  be  in  priority  of 
birth  and  seniority  of  age,  and  the  heirs  male  of  the  body 
of  such  respective  son  and  sons,  lawfully  issuing,  so  as  that 
the  elder  of  such  sons  and  the  heirs  male  or  his  body  be 
always  preferred  and  take  before  the  younger  of  the  same 
sons  and  the  heirs  male  of  his  body ;  and  for  default  of 
such  issue,  to  the  use  and  behoof  of  the  said  (the  tes- 
tator's executor)  and  his  assigns,  for  and  during  the  term  of 
his  natural  life,  without  impeachment  of  or. for  any  manner 
of  waste ;  and  from  and  immediately  after  his  decease  to  the 
use  and  behoof  of  (another  person)  and  his  assigns,  for.  and 
4uring  the  term  of  his  natural  life  without  impeachment 
of  or  for  any  manner  of  waste ;  and  from  and  after  the 
determination  of  that  estate,  to  the  use  and  behoof  of 
the  said  (trustees)  and  their  heirs,  during  the  life  of  the  said 
(other  person),  in  trust,  to  preserve  th^  contingent  remain- 
ders hereinafter  limited  from  being  defeated  and  destroyed, 
and  for  that  purpose  to^nake  entries  and  bring  actions  as 
the  case  shall  require ;  but  nevertheless  to  permit  and  suffer 
the  said  (other  person)  and  his  assigns  to  receive  and  take 
the  rents,  issues,  and  profits  of  the  said  premises^  (subject  as 
aforesaid,)  to  and  for  his  and  their  own  use  and  benefit; 

*  This  other  trustee  was  previously  named  in  the  will  as  a  Ic^tee. 
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and  from  and  after  the  decease  of  the  said  (other  person,) 
TO  THE  USE  and  behoof  of  the  first  son  of  the  body  of  the 
said  {other  person,)  lawfully  begotten,  and  the  heirs  male  of 
'  the  body  of  such  first  son^  lawfully  issuing ;  and  for  default 
of  such  issue,  then  to  the  second,  third,  fourth,  fifth,  and  every 
other  son  and  sons  of  the  body  of  the  said  (other  person,)  law- 
fully begotten,  severally,  successively,  and  in  remainder,  one 
after  another,  as  they  shall  be  in  priority  of  birth  and  se- 
niority of  age,  and  the  heirs  male  of  the  body  of  such  re- 
spective son  and  sons,  lawfully  issuing,  so  as  that  the  elder 
of  such  ^ons  and  the  heirs  male  of  his  body  be  always  pre- 
ferred and  take  before  the  younger  of  the  same  sons  and 
the  heirs  male  of  his  body ;  and  for  default  of  such  issue,  to 
THE  USE  AND  BEHOOF  of  the  provost  and  scholars  of  King's 
College,  Cambridge,  and  their  successors  for  ever:  Upon 
SUCH  TRUSTS,  nevertheless,  and  to  and  for  such  uses,  intents, 
and  purposes,  as  I  shall  by  any  writing  or  writings  under  my 
hand  and  seal,  attested  by  three  or  more  credible  witnesses, 
direct,  limit,  and  appoint  the  same  ;  and  in  default  of  such 
direction,  limitation,  or  appointment,  then  to,  for,  and  upon 
such  uses,  trusts,  intents,  and  purposes,  as  shall  be  from  time 
to  time  appointed  and  settled  by  the  then  provost  and  the 
thirteen  fellows  of  the  said  college  for  the  time  being,  of  the 
longest  standing  from  the  time  of  their  respective  admis- 
sions, and  to  and  for  no  other  use,  intent,  or  purpose  what- 
soever. And.  IT  IS  MY  WILL  and  mind,  anal  do  hereby 
order,  direct,  and  declare  that  the  said  term  of  ninety-nine 
years  so  limited  in  use  to  the  said  (trustee,^  as  aforesaid, 
is  upon  the  special  trust  and  confidence,  that  in  case  my  said 

nephew, ,  shall  not  return  to  or  personally  appear  in 

that  part  of  Great  Britain  called  England  within  the  space 
or  term  of  three  years,  to  be  computed  from  the  day  that 
public  notice  shall  be  given  of  my  decease  in  the  London 
Gazette  ;  then  and  in  such  case  he,  the  said  (trustee,)  his  exe- 
cutors, administrators,  and  assigns,  shall  stand  and  be  pos- 
sessed of  the  said  term  of  ninety-nine  years,  or  so  much  there- 
of a«  the  said shall  happen  to  live,  and  of  the  real  and 

copyhold  estates  and  premises  comprised' therein,  in  trust 
and  for  the  benefit  of  such  person^or  persons  as  would  be  en- 
titled to  the  same  premises  as  next  in  remainder,  or  to  take 
under  and  by  virtue  of  the  limitations  hereinbefore  made,  as  if 

my  said  nephew, ,  was  naturally  dead ;  it  being  my  full 

intent  and  meaning  that,  in  case  the  said does 

not  return  to  and  actually  appear  in  his  own  proper  person  in 
that  part  of  Great  Britain  called  England,  within  the  term  or 
space  of  three  years  next  after  such  public  notice  of  mv  de- 
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cease,  as  aforesaid,  he,  the  said ,  shall  not  be  entitled 

to  any  profit,  benefit,  or  advantage  out  of  or  from  my  said 
real  ana  copyhold  estates  and  premises  hereby  devised  as 
aforesaid.  And  I  will,  order,  and  direct,  that  all  and  every 
my  leasehold  messuages,  lands,  tenements,  tithes,  hereditiu 
mepts,  and  premises  whatsoever,  whereof  I  shall  be  possessed 
at  the  time  of  my  decease,  shall  be  held,  possessed,  and  en- 
joyed by  the  same  person  and  persons  respectively,  and  for 
the  same  uses,  intents,  and  purposes,  as  my  freehold  and 
copyhold  premises  are  hereinbefore  given,  limited,  and  ap- 
pomted,  or  as  near  and  similar  thereunto  as  the  nature  and 
quality  of  the  estate  and  the  law  will  admit  or  allow  of;  save 
only,  that  the  said  leasehold  estates  and  premises  shall  not 
be  subject  or  liable  to  the  payment  of  the  said  annuities  or 
any  of  them.  And  I  will  and  direct  that  the  said  (execu- 
tor) shall  receive  and  take  the  rents,  issues,  and  profits  of 
all  and  every  my  freehold,  copyhold,  and  leasehold  premises, 
from  and  after  my  decease,  to  and  for  the  use  of  my  said 

nephew, ,  until  he  returns  to  England,  in  case  he  shall 

return  within  the  time  aforesaid.  And  I  will  and  direct 
that  all  plate,  pictures,  and  household  furniture  whatsoever, 
which  I  shall  die  possessed  of,  shall  descend  and  go  as  or  in 
the  nature  of  heir-looms  to  the  persons  respectively  to  whom 
I  have  hereinbefore  devised  the  said  premises,  and  shall  not 
be  removed  out  of  the  same.  All  the  rest,  residue,  and 
remainder  of  my  goods,  chattels,  stocks  in  the  public  funds, 
debts,  and  personal  estate  of  what  nature  or  kind  soever, 
after  payment  of  my  just  debts  and  funeral  expenses,  I  give 
and  bequeath  unto  the  said  (executor ;)  and  I  hereby  nomi- 
nate, constitute,  and  appoint  the  said  (executor)  full  and  sole 
executor  of  this  my  last  will  and  testament,  hereby  an- 
nulling all  will  and  wills  by  me  at  any  time  heretofore  made. 
And  I  further  will  and  declare  that  it  shall  and  may  be 
lawful  to  and'^for  every  person  who  by  this  my  will  shall 
become  tenant  for  life  of  the  aforesaid  premises,  to  grant 
leases  thereof,  or  of  any  part  thereof,  to  any  person  or  per- 
sons, for  any  term  of  years  not  exceeding  twenty-one  years, 
in  possession,  but  not  in  reversion  or  by  way  of  future  in- 
terest ;  so  as  upon  every  such  lease  there  be  reserved  and 
made  payable  during  the  continuance  thereof  respectively, 
to  be  incident  and  go  along  with  the  reversion  expectant  on 
the  same,  the  most  and  best  improved  yearly  rent  or  rents 
that  can  be  reasonably  had  or  obtained,  without  taking  any 
sum  or  sums  of  money  or  other  thing  by  way  of  fine  for 
the  same  ;  and  so  as  such  leases  be  not  made  dispunishable 
of  waste,  and  do  contain  the  usual  and  common  covenants, 
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and  that  the  lessee  and  lessees  therein  execute  counterparts 
thereof.  And  I  will  and  direct  that  the  provost  and  scho- 
lars of  King^s  College^  Cambridge,  when  in  pos'^ession  of 
the  said  premises,  shall  not  have  power  to  grant  any  further 
or  longer  leases  thereof  respectively  than  for  the  term  of 
twenty*one  years  in  possession,  and  not  in  reversion,  and  shall 
not  take  any  sum  or  sums  of  money  or  other  thing  by  way  of 
fine  for  the  granting  thereof.     In  witnkss  whereof  I,  the 

said  ( ,)  the  testator,  have  to  this  my  last  will  and 

testament,  contained  in  — sheets  of  paper,  at  the  bottom 

of  each  sheet  set  my  hand  and  seal  this day  of , 

in  the year  of  the  reign  of  our  Sovereign  Lord  George 

the now  King,  &c.  and    in    the   year   of  our 

Lord . 

Signed,  sealed,  published,  and 
declared  by  the  said  ( ,)  the  tes- 
tator, as  and  for  hii?  last  will  and  testa- 
ment, in  the  presence  of  us,  who,  at  his 
desire,  and  in  his  presence,  have  here- 
unto subscribed  our  names  as  wit- 
nesses. 


SHORT  FORM  OF  A  WILL  OF  FREEHOLD,  COPYHOLD, 
LEASEHOLD,  AND  PERSONAL  ESTATES,  AS  SETTLED 
BY    MR.    HOLLIDAY. 

In  the  name  of  God,  amen.     I, ,  of,  &c.  (^Ae 

testator,)  being  of  sound  and  disposing  mind  and  memory, 
do  make  this  my  last  will  and  testament  in  manner  follow- 
ing : — First  and  principally  I  commend  my  soul  to  God,  and 
my  body  I  commit  to  the  earth,  to  be  decently  interred  at 
the  discretion  of  my  executors  hereinafter  named  ;  and  as  to 
such  worldly  estate  as  God  of  his  goodness  hath  bestowed 
upon  me,  I  give  and  dispose  thereof  as  follows : — (that  is  to 
say,)  I  GIVE  AND  DEVISE  uuto  and  to  the  use  of  my  dear  wife 

and  (trustees,)  their  heirs  and  assigns,  all  and  every 

my  freehold  and  copyhold  estates,  upofi  Mie  trusts,  neverthe- 
less hereinafter  declared  of  and  concerning  the  same ;  and 
I  give,  devise,  and  bequeath  all  my  leasehold  estates,  as  well 
for  lives  as  for  years,  together  with  all  my  personal  estate, 
of  what  nature  or  kind  soever,  unto  (wife  and  trustees,) 
and  their  heirs,  executors,  administrators,   and  assigns  re- 


454  SHEPPARD's    PRECEDENT. 

spectively  (according  to  the  nature  of  the  several  estates,) 
upon  the  trusts,  nevertheless,  and  to  and  for  the  several  in- 
tents and  purposes  hereinafter  expressed  and  declared  of  and 
concerning  the  0ame, — (that  is  to  say,)  upon  trhst,  by  and 
out  of  the  TentSi  issues,  dividends,  interest,  and  profits  of 
all  my  said  estates,  to  pay  an  annuity  or  yearly  sum  of 

£ of  lawful  money  of  Great  Britain,   clear  of  all 

taxes  and  deductions  whatsoever,    into  the  proper  hands 

of  my  said  dear  wife  during  her  natural  life,  for 

her  own  use  and  benefit,  in  addition  to  all  other  provisions 
made  for  her  upon  or  previous  to  our  intermarriage; 
and  also,  by  the  ways  and  means  aforesaid,  to  pay  one 

other  annuity  or  yearly  sum  of  £ of  like  lawfai 

money,  clear  of  all  taxes  and  other  deductions,  into  the  pro- 
per hands  of  my  dear  sister  ,  the  wife  of ,  of, 

kc.  during  her  natural  life,  or  to  such  person  or  persons  as 
she  shall  from  time  to  time,  half  yearly  and  not  otherwise, 
by  any  note  or  writing  signed  with  her  own  hand,  direct  or 
appoint  to  receive  the  same ;  and  so  as  that  the  said  last- 
mentioned  annuity  shall  not,  nor  shall  any  part  thereof,  be 
subject  or  liable  to  the  debts,  engagements,  management, 
or  controul  of  her  present  or  any  future  husband,  nor  in 
their  or  either  of  their  power  to  sell,  assign,  or  in  any  way 
dispose  of  or  incumber  the  same;  the  saia  annuities  respec- 
tively to  be  paid  and  payable  by  half  yearly  payments  on  the 
feast  days  of  Saint  Michael  the  archangel,  and  the  birth  of 
our  Lord  Christ  in  each  year,  by  even  and  equal  portions; 
the  first  payment  of  the  same,  respectively,  to  begin  and  be 
made  on  such  of  the  said  feasts  or  days  as  shall  first  happen 
after  my  decease :  And  upon  further  trust  that  tney 
the  said  (trustees,)  shall  and  may  annually  retain  the  sum  of 
£  of  lawful  money  each,  for  their  trouble  in  perform- 

ing the  trusts  of  this  my  will :  And  upon  this  further 
TRUST,  that  they,  the  said  {trustees,)  and  the  survivors  and 
survivor  of  them,  his  or  her  heirs,  do  and  shall,  at  the  ex- 
piration of  one  year  next  after  my  decease,  if  there  shall  be 

any  child  or  children  of  my  body  by  the  said ,  my 

wife,  then  living,  convey,  assign,  and  transfer,  in  such  manner 
as  counsel  shall  advise,  all  the  rest,  residue,  and  remainder  of 
my  freehold, '  copyhold,  and  leasehold  estates,  money  in  the 
funds,  and  all  other  my  personal  estates  and  effects  of  what 
nature  or  kind  soever  the  same  may  be,  subject  to  and 
charged  with  the  payment  of  the  said  several  annuities  of 

£ — I —  and  £ ,  as  aforiesaid,  or  such  of  them  as  shall 

be  then  subsisting,  unto  my  eldest  or  only  child,  his  or  her 
heirs,  executors,  administrators,  and  assigns,  absolutely  for 
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ever :  but  in  case  there  shall  not  be  any  child  living  at  the 
end  of  one  year  next  after  my  decease^  shall  and  do  convey, 
assign,  and  transfer,  by  such  advice  as  aforesaid,  all  such 
rest  and  residue  of  my  freehold,  copyhold,  and  leasehold 
estates,  money  in  the  funds,  and  all  other  my  said  personal 
estate  and  effects,  subject  and  chargeable  as  hereinbefore  is 
mentioned,  unto  the  eldest  son  then  living  of  my  uncle  A  B, 
of,  &c.  his  heirs,  executors,  administrators,  and  assigns,  ab- 
scJutely  for  ever;  such  eldest  son,  nevertheless/paying  there- 
out, or,  to  the  good  liking  of  my  said  trustees,  securing  to  be 
paid  thereout  to  each  and  every  of  his  younger  brothers  the 

sum  of  j€ each.     And   I  do  hereby  constitute .  and 

appoint  my  said  dear  wife  and  the  said  {trustees) 

executors  of  this  my  last  will  and  testament,  hereby  re- 
voking and  annulling  alt  former  and  other  wills  by  me  at 
any  time  heretofore  made.  And  my  will  is,  and  I  do  hereby 
direct,  that  my  said  executors  and  trustees  shall  each  of  them 
be  answerable  for  her  and  his  own  acts  and  receipts  only, 
and  not  the  one  of  them  for  the  other  of  them ;  and  that  they 
shall  not  be  answerable  for  any  loss  or  miscarriage  by  any 
security  or  securities  that  may  happen  in  my  estate ;  and 
also  that  they  shall  retain  all  their  costs,  charges,  damages, 
and  expenses,  out  of  the  estates  and  effects  in  them  respec'* 
tively  vested  in  and  by  this  my  will.     In  witness,  &c 

A    CODICIL    TO    A    WILL.* 

This  is  a  codicil  to  the  last  will  and  testament  of  me, 

A  B,  of ,  bearing  date,  &c.  [or  the  above-written  last 

will  and  testament  of  me,  &c.  as  the  case  may  be,"]  and  which 
I  desire  may  be  considered  as  annexed  to  and  taken  as  part 
of  my  said  will.    Whereas,  &c.  now  I   do  hereby  revoke 

the  said  legacy  so  given  to  the  said .  And  whereas, 

since  making  my  said  will,  I  have   purchased  an  estate  in 

,  consisting  of ;  now  1  do  give  and  devise  the 

same  estate  and  premises,   with    the  appurtenances,   unto 

,  the  trustees  in  my  said  will  named,  and  their  heirs, 

upon  the  same  trusts  and  for  the  same  ends,  intents,  and 

purposes,  as  other  my  estates,  situated  at ,  are  thereby 

devised  to  them.  And  whereas,  since  the  making  my  saia 
will,  A  B,  one  of  the  executors  therein  named,  has  departed 

this  life,  NOW  I  do  hereby  appoint  C  D,  of ,  to  be  an 

executor  of  my  said  will  in  the  room  and  stead  of  the  said 

'  A  B  deceased,  and  to  act  in  conjunction  with  the  other  of 

my  executdrs  in  my  said  will  so  named.     Also  I  give  and 

*  See  p.  438  (n),  44 \, supra. 
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bequeath  unto and the  sum  of  £ each, 

Su:.  &c.    In  witness^&c. 

A    NUNCUPATIVE    WILL.* 

Be  it  known  to  all  whom  it  may  concern^  or  to  whom 

these  presents  shall  come :  That  A  JB,  of ,  deceased, 

(the  testator,)  did,  on  the day  of ,  at  or  about 

the  hour  of by  the  clock  in  tne  afternoon  of  the  same 

day,  being  then  weak  in  body  and  in  his  last  sickness^  but 
of  sound  and  disposing  mind,  memory,  and  understanding,  in 
the  presence  of  us  whose  names  are  hereunder  signed  and 
written  (and  who  were  expressly  required  by  him  to  bear 
witness  thereto,)  declare  his  last  will  and  intention  to  be  as 
follows— (that  is  to  say,)  that  he  gave  and  bequeathed  unto 

his  dear  wife  all  his  personal  estate  and  efPects  of 

every  nature  and  kind  whatsoever  and  wheresoever,  for  her 
own  sole  use  and  benefit;  subject  only  to  the  payment  of  his 
just  debts  and  funeral  and  testamentary  expenses,  and  the 
several  legacies  or  bequests  following — (that  is  to  say,)  the 

sum  of  £ unto ,  the  further  sum  of  £ — — 

unto ,  8lc.  &c.  ;  and  that  he  named  and  appointed 

,  of ,  executor  of  his  said  will,  for  the  pur- 
pose of  seeing  to  the  due  execution  thereof,  as  witness 
our  hands,  this day  of  -^ .-j- 


*  Seep.  44S,  n^^ra. 

f  Whether  the  properly  bequeathed  exceeds  in  value  the  sum  of  30/. 
(see  p.  442,)  or  not,  it  will  be  most  proper  to  have  a  nuncupative  will 
thus  testified  by  three  witnesses  at  the  least. 
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CHAP.  XVIII. 


OF  A  FINE. 


Various  are  the  definitions  given  of  a  fine  by  the  difier- 
ent  writers  upon  the  subject.*  Some  call  it  a  feoffment  of 
record^  others,  more  properly,  -an  acknowledgment  of  a 
feoffment  on  record.  Shep.  Touch,  2.  Co.  Lit.  50,  2  BL 
Com.  348. 

But  the  description  most  suitable,  perhaps,  to  the  pre- 
sent purpose,  as  explanatory  of  the  mode  of  passing  a  fine, 
may  be  the  following : 

A  fine  is  an  amicable  agreement  or  compromise  of  a 
fictitious  suit,  grounded  upon  a  writ  of  covenant  or  other 
original  writ;  which  agreement  must  be  made  with  the 
king's  consent  and  licence,  and  acknowledged  by  the  par- 
ties thereto  before. the  justices  of  the  Common  Pleas,  or 
others  thereunto  authorised,  and  be  engrossed  of  record  in 
the  same  court.     Shep,  Touch*  2. 


*  The  foot  chirograph,  or  indentures  of  the  fine,  while  law  Latin  was 
in  use,  always  commenced  with  these  wards  :— -hac  est  fistalis  Con- 
cordia. It  is  therefore  more  generally  described  as  "  a  final  agreement, 
or  conveyance  upon  record,  for  the  settling  and  assuring  of  lands  and 
tenements,  acknowledged  in  the  King's  courts,  by  the  cognizor  to  be  the 
right  of  the  cognizee." 
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Of  fioes  there  are  four  sorts.  Wits,  on  Bmes,2.  2  Bl. 
Cam.  252. 

1.  Sur  cognizance  de  droit  comeceoqm*il  a  dt  jon  Jbme. 

2.  Sur  dontf  granij  et  r^kder. 

3.  Sur  cognizance  de  droit  iantum. 

4.  Sur  concessit. 

Fines  are  either  executed  or  executory.     Shep.  Touck.  4. 

A  fine  executed,  is  such  a  fine  which,  of  its  own  force,  giYeth 
a  present  legal  possession  of  the  lands  contained  in  it  unto 
the  conosee,  so  that  he  may  enter  thereon,  without  any  writ 
of  habere  facias  seisinam  to  pat  him  in  possession.  Shep, 
Touch.  4. 

A  fine  executory  is  a  fine  which,  of  its  own  force,  doth  not 
execute  the  possession  in  the  conusee ;  such  as  a  fine  iter 
cognizance  de  droit  tantum.     Shep.  Touch.  9. 

And  where  the  party  that  doth  levy  the  fine,  is  seized  of 
the  thing,  and  he  to  whom  the  fine  is  levied  hath  no  free- 
hold therein,  under  some  previous  conveyance,  at  the  time  of 
the  fine  levied,  the  conusees  must  enter,  or  have  writs  of 
habere  facias  seisinam,  according  to  their  several  cases,  for 
the  obtaining  of  actual  seisin.     Shep.  Touch.  4. 

Fines  are  also  single  and  double: — single,  where  an 
estate  is  conveyed  thereby  and  nothing  granted  thereout  or 
rendered  back  by  the  conusees ; — double,  where  there  is 
some  grant  and  render  back  to  the  conusor,  as  a  rent,  com- 
mon, or  other  thing  out  of  it.     Shep.  Touch.  416. 

Fines  are  either  without  proclamations  or  with.  A  fine 
without  proclamations  is  called  a  fine  at  common  law;  for  at 
common  law  there  were  no  proclamations  necessary:  and 
yet  if  any  stranger  had  any  claim  to  the  lands  or  tene- 
ments conveyed  by  this  fine  at  common  law,  and  did  not  put 
in  such  claim  within  a  year  and  a  day  after  the  fine  levied, 
he  was  barred  for  ever.     Shep.  Touch.  3,  30.* 

At  COMMON  law,  the  fine  was  so  high  a  bar,  and  of  so  great  force, 
and  of  a  nature  so  powerful  in  itself,  that  it  precluded  not  only  those  which 
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But  this  bar  by  non-claim  on  a  fine  at  common  law, 
without  proclamations,  is  now  gone  ;  for  by  34  Bd.  III. 
c.  16,  it  was  enacted,  "  that  non-claim  on  a  fine  should  be 
no  bar  -^  so  that,  if  such  a  fine,  without  proclamations^  be 
levied  at  this  day,  he  that  hath  right  may  make  his  claim 
at  any. time  to  prevent  the  bar  and  avoid  the  force  of  the 
fine,  if  he  be  not  barred  by  the  statute  of  limitations.  Shep. 
Touch.  30. 

A  fine  with  prqclamations  is  called  a  fine  according  to  the 
statute ;  and  is  such  a  fine  as  is  levied  with  proclamations^ 
after  the  form  and  manner  ordained  by  the  statute  4  Hen  VII. 
c.  24,  which,  after  ordaining*  that  fines  shall  be  proclaimed 
in  four  several  terms,  enacts,  **  That  the  proclamations  being 
so  made,  the  fine  is  to  conclude  as  well  privies  as  stran^ 
gers,  except  feme  coverts,  infants,  prisoners,  persons  be- 
yond the  seas,  and  such  as  are  not  of  whole  mind,  not 
being  parties  thereto  ;  and  saving  to  all  strangers  any  right 
claim,  or  interest  they  may  have,  provided  they  pursue  such 
right  by  claim,  action,  or  entry,  within  five  years  after  the 
proclamations  ended.'^ 

But  by  the  stat  31  Eliz.  c.  2,  a  fine  need  only  he  pro* 
claimed  four  times, — (that  is  to  say,)  once  in  the  term  in 


were  parties  and  privies  to  the  fine  and  their  heirs,  but  all  other  persons 
in  the  world,  who  were  of  full  age,  out  of  prison,  of  sound  memoiy,  and 
within  the  four  seas,  the  day  of  the  fine  levied,  unless  they  put  in  their 
claim  on  the  foot  of  the  fine  within  a  year  and  a  day.  See  stat.  demtxlo 
levandi  Tivzs,  18  Ed.  I. 

There  were  also  ihree  other  nMdes  of  claiming,  so  as  to  avoid  being 
barred  by  a  fine  at  common  law — 1.  by  action  ;  2.  by  entry  on  the  lands ; 
3.  by  continual  claim.    2  Intt.  518. 

*  To  avoid  a  fine  with  proclamtUums  there  must  be  an  actual  entry,  3  Bum. 
19Q7.  Doug'.  466.  Akd  by  the  stat.  4  Anne,  c.  l6,  §  l6,  no  claim  or 
entry  to  avoid  a  fine  with  proclamations  shall  be  sufficient,  unless  an  ac- 
tion be  commenced  within  one  year  next  after  such  entry  or  claim,  and 
prosecuted  with  effect.  And  if  such  an  action  is  not  brought,  the  entry 
is  of  no  avail  to  hhider  the  bar  of  non-claim. 
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which  it  is  engrossed,  and  once  in  each  of  the  three  suc- 
ceeding terms. 

And  by  32  Hen.  VIII.  c.  36,  it  is  declared,  that  a 
fine  levied  by  any  person  of  full  age,  .to  whom  or  to 
whose  ancestors  lands  have  been  intailed,  shall  be  a  per- 
petual bar  to  them  and  their  heirs  claiming  by  force  of 
such  intail:  unless  the  fine  be  levied  by  a  woman,  after  the 
death  of  her  husband,  of  lands  which  were,  by  the  gifl  of 
him  or  his  ancestors,  assigned  to  her  in  tail  for  her  jointure, 
or  unless  it  be  of  lands  intailed  by  act  of  parliament  or 
letters  patent,  and  whereof  the  reversion  belongs  to  the 
crown. 

Fines,  therefore,  passed  agreeable  to  these  statutes  are  al- 
ways levied  with  proclamations,*  as  being  the  best  kind  of 
fine  of  all ;  being  more  extensive  in  its  operation  than  a  fiue 
at  common  law,  and  a  total  bar  after  a  non-claim  of  five 
years.     Shep.  Touch.3. 

1.  The  fine  $ur  cognizance  de  droit  de  come  ceoqu*U  a  de  son 
dontf  or  '*  a  fine  upon  acknowledgment  of  the  right  of  the 
cognizee,  as  that  which  he  hath  of  the  gift  of  the  cognizor," 
is  the  best  and  surest  of  all  fines,  and  therefore  generally 
used.  It  is  a  single  fine  executed,  and  to  make  it  of  full  force 
it  should  be  levied  with  proclamations.  Shep.  Touch,  4. 
2  Black.  Com.  352. 

By  this  kind  of  fine  the  deforciant,  in  order  to  keep  his 
covenant  with  the  plaintifi*,  of  conveying  to  him  the  lands  in 
question,  and  at  the  same  time  to  avoid  the  formality  of  an 
actual  feoffment  and  livery,  acknowledges  in  court  a  former 
feoflhieiit  or  gift  in  possession  to  have  been  made  by  him  to 
the  plaintiff,  which  the  fine  is  to  corroborate  and  strengthen. 
This  fine  is,  therefore,  said  to  be  a  feoffinent  of  record :  the 
livery  thus  acknowledged  in  court  being  equivalent  to  an 
actual  livery ;  so  that  this  assurance  is  rather  a  confession  of 


*  And  such  a  fine  shall,  any  fine  that  is  pleaded,  be  intended  to  be, 
if  it  be  not  otherwise  proved  what  fine  it  is.     Shep.  Touch,  3. 
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a  former  conveyance,  than  a  conveyance^  now  originally 
made :  for  the  deforciant  or  cognizor  acknowledges,  cog- 
7iovit,  the  right  to  be  in  the  plainti£P  or  cognizee^  as  that 
which  he  hath  de  son  done  of  the  proper  gift  of  himself  the 
donor.    S/iep.  Touch.  4.    2  BL  Com.  352. 

2.  A  fine  sur  cognizance  de  droit  tantum,  or  upon  acknowledg- 
ment of  the  right  merely,  not  with  the  circumstance  of  a 
preceding  gift  from  the  cognizor,  doth  serve  sometimes  to 
make  a  surrender  of  a  life-estate  to  the  reversioner,  and 
sometimes  serve  to  pass  a  reversionary  interest,  tvhichis  in  the 
cognizor.  For  of  such  reversions  there  can  be  no  feoffment, 
or  donation,  with  livery  supposed ;  as  the  possession  during  the 
particular  estate  belongs  to  a  third  person.  It  is  worded 
in  this  manner :  ''  That  the  cognizor  acknowledges  the 
right  to  be  in  the  cognizee;  and  grants,  for  himself  and  his 
heirs,  that  the  reversion,  after  the  particular  estate  deter- 
mines, shall  go  to  the  cognizee.'*  Shep.  Touch.  4.  Moor, 
629.     2  Bl.  Com.  253. 

3.  A  fine  ''  sur  concessit^*  is  where  the  cognizor,  in  order 
to  make  an  end  of  disputes,  though  he  acknowledges  no 
precedent  right,  yet  grants  to  the  cognizee  an  estate  de  novo, 
usually  for  life  or  years,  by  way  of  a  supposed  composition. 
And  this  may  be  done,  reserving  a  rent  or  the  like,  for  it 
operates  as  a  new  grant.    2  Bl.  Com.  253. 

4.*  A  fine  *"  sur  done,  grant,  et  render,*' is  a  double  fine,* 
comprehending  the  fine  sur  cognizance  de  droit  come  ceo,  S^c. 
and  the  fine  sur  concessit,  and  may  be  used  to  create  parti- 
cular limitations  of  estate :  whereas  the  fine  sur  cosnizance 
de  droit  come  ceo,  S^c.  conveys  nothing  but  an  absolute  estate, 
either  of  inheritance  or  at  least  of  freehold.  In  this  last 
species  of  fine,  the  cognizee,  after  the  right  is  acknowledged 
to  be  in  him,  grants  back  again  or  renders  to  the  cognizor,  or 
perhaps  to  a  stranger,  some  other  estate  in  the  premises. 
2  Bl.  Com.  253. 


•  See  p.  458,  supra. 
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But  in  general  the  first  species  of  fine^  sur  cognizance  de 
droit  come  ceo,  i^c.  is  the  most  used ;  as  it  conveys  a  clear  and 
absolute  freehold,  and  gives  the  cognizee  a  seizin  ia  law 
without  any  actual  livery,  and  is  therefore  (as  observed  in 
p.  458  supra)  called  a  fine  executed,  whereas  the  others  are 
but  executory.    2  BL  Com.  253. 

Fines  at  the  common  law  were  frequent  before  the  acces- 
sion of  William  the  Conqueror;  and  a  fine  is  now  become 
and  serves  for  a  formal  conveyance  of  land,  and  is  one  of  the 
common  assurances  of  the  kingdom :  for  by  this  means  a 
man  may  convey  his  land  to  another  in  fee-simple,  fee-tail,  for 
life  or  years,  with  reservation  of  rent  also;  and  it  has  grown 
at  this  day  to  be  the  most  common  assurance  or  conveyance 
and  is  the  strength  of  almost  every  man^s  inheritance. 
2  Inst.  611.     Shep.  Touch.  6.     IVils.  on  Finu,  2. 

Any  person,  male  or  female,  body  sole  or  corporate,* 
that  hath  capacity  to  grant,  or  is  able  to  be  a  grantor  by  a 
deed,  may  levy  a  fine  and  be  a  cognizor  therein.  Shep. 
Touch.  7. 

But  infants  ought  not  to  be  received  to  levy  a  fine ;  and 
yet  if  an  infant  be  admitted  to  levy  a  fine,  and  he  do  not 
avoid  it  by  writ  of  error  during  his  minority,  (as  he  may,  if  it 
be  not  a  fine  sur  grant  et  render  in  tail,  or  for  life,)  the  fine 
will  be  good  for  ever  against  him  and  all  others ;  and  if  he 
die  during  his  nonage  before  he  hath  avoided  it,  his  heir  can 
never  avoid  it.  •  Shep.  Touch.  7. 

For  the  law  makes  a  distinction,  with  respect  to  an  infant, 
between  matters  of  record  and  matters  en  fait.    The  latter  he 


*  That  is  to  say,  such  civil  bodies  as  have  an  absolute  estate  in  their 
possession,  as  mayor  and  commonalty,  dean  and  chapter,  colleges,  and 
other  societies  corporate.    Shtp.  Touch,  7* 

But  ecclesiastical  persons,  as  bishops,  deans,  ipasters  of  hospitals,  par- 
sons, vicars,  prebends,  and  such  like,  are,  by  divers  statutes,  restrained  to 
levy  fines  of  their  spiritual  and  eleemosynary  inheritances,  to  the  preju- 
dice of  their  successors.    Sliep.  Tnwfh.  7.    Ckel.  74. 
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may  avoid  either  before  or  after  he  comes  of  full  age ;  but 
Reformer,  only^during  his  minority :  because  matters  of  re- 
cord,  oa^finet  or  the  like»  are  judicial  acts^  and  taken  by  a 
court  or  judge  ;  and  therefore  the  nonage  of  the  party  to 
aiK>id  the  same,  shall  be  tried  not  by  the  country,  but  by  tn- 
spection  of  the  person  of  the  infant  by  the  judge,  which  cannot 
be  done  after  his  full  age.  And  it  is  said,  that  the  judges 
may  inform  themselves,  in  cases  of  this  kind,  by  means  of 
witnesses,  church  books,  or  any  other  kind  of  evidence. 
Essay  on  Fines,  75. 

If  on  a  writ  of  error,  brought  by  the  infant  to  reverse  the 
fine  for  his  nonage,  proof  thereof  is  made  before  he  comes 
of  age,. and  he  afterwards  dies  before  the  fine  is  reversed, 
his  heir  may  reverse  it ;  or  if  he  comes  of  full  age  before 
the  reversal  is  complete,  it  may  be  reversed  after  his  full 
age.  Co.  Lit.  131,  (a),  380,  (6.)  Cro.  Jac.  230.  1   Inst.  483. 

Also  women  that  have  husbands  ought  not  to  be  admitted 
alone,  without  their  husbands,  to  levy  fines ;  and  yet  if  such 
woman  alone,  and  as  a  feme  sole,  without  disclosing  the  fact 
of  her  coverture,  levy  a  fine  of  her  own  laud,  and  which  she 
hath  in  fee-simple  or  fee-tail,  and  her  husband  do  not  avoid 
it  (as  he  may,  if  he  will,)  by  writ  of  error,  entry,  or  otherwise, 
during  h^r  life,  or,  after  her  death,  during  his  own  life,  if  he 
be  tenant  by  the  curtesy,  this  is  now  a  good  fine,  and  will 
bind  her  and  her  heirs  for  ever.*     Sh^.  Touch.  7. 

4 

And  if  the  husband  avoid  the  fine,  the  whole  estate  which 
passed  by  it  is  defeated ;  the  old  estate  of  the  wife  be- 
comes revested  in  her,  the  husband  becomes  again  seized  of 
the  whole  estate  in  her  right,  and  neither  the  wife  nor  her 
heirs  will  be  then  barred  by  the  fine.     Essay  on  Fines,  70. 


*  The  reason  why  fines  are  allowed  to  be  of  sufficient  force  to  bind 
those  whom  the  law  generally  disables  in  other  cases,  is,  because  the 
concord  is  made  by  leave  of  the  King,  or  his  justices ;  and  therefore  all 
presumption  of  fraud  and  deceit  is  excluded,  the  king  and  his  court  of 
justice  being  supposed  privy  to  the  act.     Chet.  S.    Bracton,  U  5.  c.  28. 
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But  the  husband  and  wife  ou^t  to  be  received  together 
to  levy  any  fine  of  her  land.     Shep,  Touch.  7. 

For  a  wife  may  join  her  husband  in  either  a  fine  or  re- 
covery, to  convey  her  own  estate  and  inheritance,  or  an  estate 
settled  upon  her  by  her  husband  as  her  jointure,  or  to  con- 
vey her  husband^s  estates  discharged  of  dower.  1  Cm.  99. 
2  Cru.  143.     Vig.  123. 

And  it  is  therefore  the  usual  and  almost  the  only  safe  me- 
thod whereby  she  can  join  in  the  sale,  settlement,  or  encum- 
brance of  any  estate.    2  BL  Com.  356. 

But  if  a  jointress,  after  her  husband^s  death,  levies  a  fine 
or  suffers  a  recovery  without  the  consent  of  the  heir,  or  the 
next  person  entitled  to  an  estate  of  inheritance  in  remain- 
der, the  fine  or  recovery  is  void,  and  is  also  a  forfeiture  of 
her  estates.     11  Hen.  VII.  c.  20.    Pig.  76. 

Also,  by  slat.  21  Jac.  1.  c.  26,  persons  levying  fines 
or  suffering  recoveries  in  the  name  of  any  other  person  not 
privy  or  consenting  to  the  same,  are  guilty  of  felony,  without 
benefit  of  clergy. 

Any  person  that  hath  capacity  to  take  by  grant,  or  may 
be  a  grantee  by  deed,  may  take  by  fine,  and  be  a  cognizee 
therein.    Shep.  Touch.  7. 

The  names  of  cognizors  and  cognizees  in  fines  must  be 
certainly  set  down ;  and  they  must  be  described  by  their 
right  names  of  baptism  and  surname,  whether  they  be  persons 
of  dignity  and  honour,  or  whether  they  be  esquires  or  gen- 
tlemen, which  be  names  of  worship  and  honour.  Shep* 
Touch.  8. 

A  fine  may  be  levied  of  all  things,  whereof  a  precipe 
quod  reddat  lietb,  and  of  all  things  which  are  inheritable  and 
in  esse  at  the  time  of  the  fine  levied,  whether  the  things  be 
ecclesiastical  and  made  temporal,  as  tithes  or  the  like  in 
the  hands  of  a  lay  impropriator ;  or  temporal,  as  of  an  honour, 
manor,  island,  barony,  castle,  curtilage,  dove-house,  garden, 
orchard,  land,  meadow,  pasture,  wood,  underwood ,  chapel, 
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river,'*  chantry,  corrody,  office,  fishing,  warren,  fair,  rec- 
tory, view  of  frankpledge,  waif,  estray,  felon's  goods,  hos- 
pital, furzes,  heath,  moor,  rent,  common,  advowson,  hundred, 
way,  ferry,  franchise,  seigniory,  reversion,  toll,  tallage,  pic- 
cage,  pontage,  acquittal,  services,  portions  of  tithes,  ob- 
lations, or  the  like.     Shep.  Touch.  10. 

The  things  that  do  pass  by  the  fine,  must  be  named  to  lie  in 
the  shire,  town,  parish,  or  hamlet  where  the  same  do  lie.  Ib.Vi. 

And  the  order  of  placing  things  in  fines  is,  to  set  down  the 
most  worthy  things  before  things  less  worthy, — as  a  manor 
before  a  messuage,  a  castle  before  a  manor,  a  house  f  before 
land,  arable  land  before  meadow,  meadow  before  pasture,^: 
and  the  like.     ib. 

In  order  to  pass  an  interest  in  these  things,  the  cognizor 
or  cognizee  must  have  an  estate  of  freehold  in  the  premises, 
either  in  possession,  remainder,  or  reversion,  or  be  cestui  qui 
trust  in  tail,  or  in  fee ;  for  otherwise  a  person  not  bound  by 
estoppel,  might  vacate  the  fine  by  pleading  partes  finis  nil 
habuerunt  in  tenamentis.     Watk.  Pr.  215. 

If,  therefore,  either  the  cognizor  or  cognizee,  at  the  time 
of  the  fine  levied,  be  seized  of  an  estate  of  freehold,  in  fee- 
simple,  fee-tail,  or  for  life,  in  possession,  reversion,  or  re- 
mainder, whether  the  same  be  by  right  or  by  wrong,  the  fine 
will  be  a  good  fine  in  this  respect;  that  is  to  say —free 
from  the  objection  that  partes  finis  nihil  habuerunt.  Shep. 
Touch,  13. 


♦  As  of  New  River  shares,  or  any  navigable  stream,  or  water  of  inherit- 
ance. But  these  must  be  described  in  the  fine  or  recovery  as  so  many 
acres  of  land  covered  with  water ;  and  when  (he  stream  passes  through 
divers  counties,  as  in  the  case  of  the  New  River,  which  runs  through  the 
several  counties  of  Hertford,  Middlesex,  and  London,  there  must  be  as 
many  several  fines.    2  Pere,  Wms.  128. 

t  A  House,  which  is  built  for  the  habitation  of  man,  is  more  worthy 
than  land  without  building.    Booth  on  real  actions,  2. 
.    X  And  as  land  is  the  genus  of  arable,  meadow,  pasture,  wood,  &c.  the 
same  should  be  demanded  before  them,  by  the  general  description  of  so 
many  acres  of  '*  Land**    Shep,  Touch,  13. 

2h 
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And  when  a  fine  is  to  be  levied  in  order  to  strengthen  a 

•»  

title,  or  extinguish  any  doubts  or  difficulties  as  to  the 
validity  thereof,  a  fecffment,  with  livery  of  seisin,  will  be 
necessary,  as  the  cognizor  or  cognizee  will  then  at  least  have 
the  freehold  in  him  by  dMseMiii,  Watk.Pr.  \ei.2\5,  \  Burr. 
92.     Pop.  39.     Co.  Lit.  366,  377  (a),  and  vide  p.  270,  supra. 

But  if  neither  the  cognizor  nor  the  cognizee  be  seized  of 
any  estate  of  freehold,  in  possession  or  reversion,  of  the 
lands  whereof  the  fine  is  levied  at  the  time  of  the  levying 
of  the  same,  but  have  only  a  lease  for  years,*  or  not  so  much, 
the  fine  is  void,  and  of  no  force  as  to  any  stranger  thereto. 
Shep.  Touch.  14. 

The  fine  wi)l,  however,  in  this  case  be  good,  and  operate 
between  the  parties  by  way  of  estoppel  or  conclusion ;  for  all 
parties  to  a  fine,  whether  any  interest  pass  or  not,  are  con- 
cluded, as  every  one  shall  be  concluded  by  his  own  delibe- 
rate act  Shep.  Touch.  14.  Watk.  Pr.  217.  Helps,  v.  Here- 
ford.    2 B.  is  A.  242. 

Under  a  vine  with  proclamations,  made  according  to  the 
statute  4  Hen.  VII.,  all  the  parties  to  the  fine,  cognizors 
and  cognizees,  whether  they  be  femes  covert,  idiots,  mad- 
men, or  lunatics,  or  others,  infants  only  excepted,  who^  during 
minority  may  avoid  it,  (see  p.  ,)  and  whether  they  have  a 
natural  or  civil  capacity,  and  privies — that  is  to  say,prtdes  in 
blood,  as  heir  or  heirs  of  the  body  ;  whether  they  be  lineal  or 
collateral,  or  privies  in  representation,  as  executors  or  admi- 


*  And  not  having  previously  executed  a  deed  of  feoffment,  with  livery 
of  seisin.  For  if  a  lessee,  or  termor,  or  any  other  man,  make  a  feoffment^ 
with  livery  of  seizen,  of  another  man's  land,  it  is  ih  law  a  disseisin,  but  a 
good  feoflBnent  against  all  men,  except  the  disseisee  himself;  and  if  a  fine, 
with  proclamation,  be  levied  after  the  execution  of  such  feoffment  with 
livery  of  seisin,  the  disseisee  will  after  five  years  non-claim  be  utterly 
barred.  And  it  is  now  the  common  practice,  where  a  party  is  in  pos- 
session, under  an  ancient  term,  and  he  wishes  to  acquire  the  absolute 
freehold,  to  make  a  feoffment  with  livery  of  seizin  to  another,,  and  then 
levy  a  fine  to  the  use  or  uses  declared  in  the  feoffment. 
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nistrators ;  and  all  strangers  also, — that  is  to  say,  all  per- 
sons who  are  neither  parties  nor  privies,  are  all  of  them  in- 
cluded, and  so  shut  and  closed  up  together,  and  their  right 
is  so  extinct  thereby,  that  they  never  can  open  their  mouths 
or  lift  up  a  finger  against  it.     Shep.  Toiu^h.  21. 

Save  only  and  except  as  to  all  such  persons  who  have  no 
present  right  at  the  time  of  the  fine  levied*  and  who  are  not 
thereby  barred  of  any  right,  title,  claim,  or  interest  which 
shall  accrue  to  them,  after  the  proclamations,  upon  any  trust, 
gift  in  tail,  or  other  cause,  previous  to  the  fine  levied  ;  in  case 
they  make  their  claim,  entry,  or  the  like,  within  five  years 
next  after  their  right  first  accrued,  if  they  have  then  no  im- 
pediment, or  if  they  have,  then  within  five  years  after  the 
impediment  removed.    Shep.  Touch.  21. 

The  estates  that  shall  be  barred  by  this  fine  with  procla- 
mations, are  estates  in  fee-simple,  fee-tail,  or  for  life,  or  for 
years,  al^o  the  wife's  dower  though  not  a  present  interest ; 
and  the  estates  also  of  tenants  by  statute  merchant,  statute 
staple,  or  elegit,  and  of  executors  that  have  land,  until  debts 
and  legacies  be  paid.     Shep.  Touch.  22. 

Thus  if  a  man  disseise  me  of  the  land  I  have  in  fee-simple 
or  fee*t&il,  and  afterwards  levy  a  fine  of  this  land  with  procla- 
mations,  and  I. do  not  make  my  claim,  &c.  within  five  years 
after  the  last  of  the  proclamations  had,  hereby  I  and  my 
heirs  in  fee  and  in  tail  are  barred  for  ever  of  this  land.f  Shep. 
Touch.  29. 

And  if  I,  being  such  a  tenant  in  fee,  make  a  lease  for 
years,  or  be  the  lord  of  any  copyhold  estate,  and  my  lessee 
for  years,  or  copyholder  in  fee  or  for  life,  be  ousted,  and  I 
thereby  disseised ;  and  the  disseisor  levy  a  fine,  and  neither 
I,  nor  my  lessee  for  years,  or  copyholder,  do  make  any 
claim,  &c.  within  the  five  years  after  the  fine  levied,  hereby 
we  are  all  barred  for  ever  of  our  present  right  and  interest ; 


*  But  only  a  future  interest  in  remaindtr,  reversion,  or  expectancy. 
f  See  note,  p.  466,  Mt^a, 
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but  the  reversioner  or  my  heirs  may  enter  within  five  year9 
after  the  term  shall  be  expired  by  effluxion  of  time.  Shep. 
Touch.  29. 

And  if  one  disseise  me  of  land,  and  after  make  a  lease  for 
life  of  it,  and  then  levy  a  fine  with  proclamations,  and  I 
suffer  five  years  to  pass,  hereby  I  am  barred  both  of  the 
reversion  and  of  the  estate  for  life  also.     Ibid. 

If  a  tenant  for  life  [having  the. immediate  freehold]  make 
a  feoffment  in  fee,  and  the  feoffee  [or  he  himself  duly,  viz. 
with  an  estate  of  freehold  in  one  of  the  parties]  levy  a  fine 
with  proclamations,  and  he  in  reversion  or  remainder  do  not 
make  his  claim,  within  five  years  after  the  reversion  or  re- 
mainder becoqie  vested,  hereby  he  is  barred  for  ever.     Ibid, 

If  I  pretend  right  or  title  to  land,  and  enter  upon  it,  and 
put  him  out  that  is  in  possession,  thus  committing  a  dis- 
seisin, and  then  I  levy  a  fine  with  proclamation,  with  or 
without  an  intent  to  bar  him,  and  he  doth  not  make  bis 
claim,  &c  [or  in  case  of  his  death,  his  heirs  do  not  make 
their  claim,]  within  five  years,  hereby  he  [and  his  heirs]  is 
[and  are]  barred  for  ever,  albeit  he  had  the  true  right  and  I 
no  right  at  all.     Ibid. 

If  I  purchase  lands  of  H,  and  after  perceive  my  title  de- 
feasible,  and  that  a  stranger  hath  a  right  to  the  land,  I  (having 
prima  facie  an  estate  of  freehold  and  adverse  possession 
against  the  rightful  owner)  do  levy  a  fine  to,  or  take  a  fine 
from  my  feoffee  with  proclamations,  with  intent  and  of  pur- 
pose to  bar  him  that  hath  right,  and  he  suffer  five  years  to 
pass,  and  c^oth  not  make  his  claim,  8cc.  hereby  he  is  barred 
of  his  right  for  ever.  And  in  these  and  such  like  cases 
there  is  no  relief  to  be  had  in  equity.     Ibid. 

In  order  to  bar  an  estate  tail  by  fine,  the  privies  must  be 
privies  in  estate  as  well  as  blood  :  that  the  issue  be  privies  in 
blood  only  is  not  enough  ;  the  issue  to  be  barred  by  the  fine 
must  claim  the  estate  from  the  person  levying  it,  or  derive 
his  title  through  him.  If  lands,  therefore,  be  given  to  A  and 
the  heirs  female  of  his  body,  and  he  have  a  son  and  daughter. 
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and  the  son  levy,  a  fine  and  die,  the  daughter  shall  not-  he> 
bound,  for  though  she  be*  heir  to  the  son  and  so  privy  in' 
bloodlto  him,  yet  she  is  not  privy  to  him  in  estate,  as  she 
does  not  claim  it  from  or  through  hiln.  But  if  lands  be' 
given  to  A  in  tail  general ;  and  his  eldest  son,  in  the  lifetime 
of  A,  levy  a  fine,  the  entail  will  be  barred  on  the  death  of  A, 
whether  the  son  survive  him  or  not;  for  the  issue  of  A  will 
be  privies  both  in  blood  and  estate  to  A's  own  son.  Watk. 
Pr.  217-^219. 

But  where  the  isstte  in  tail  doth  levy  a  fine  in  the  lifetime 
of  the  tenant  in  tail,  the  tenant  in  tail  himself  may  afterwards' 
levy  a  fine  of  the  land,  and  thereby  bar  his  issue  and  the  cog- 
nizee  also,  to  whom   his  issue  hath  levied  a  fine.     Shep: 
Touch.  2Q. 

Also,  if  tenant  in  tail  have  issue,  a  son  and  a  daughter, 
and  the  son,  being  the  tenant  in  tail,  levy  a  fine  and  die 
without  issue,  and  then  the  tenant  in  tail  dieth,  by  this  the 
daughter  and  estate  tail  is  not  barred  :  so  if  the  younger  son  , 
levy  a  fine  in  the  life  of  the  father,  and  then  the  tenant  in 
tail  die,  this  is  no  bar  to  the  elder  son.     Shep.  Touch.  27. 

So  if  lands  be  given  to  a  man  and  the  heirs  female  of  his 
body,  and  he  hath  a  son  and  a  daughter,  and  the  son  doth 
levy  a. fine  of  the  land,  this  is  no  bar  to  the  daughter  :  so  if 
a  tenant  in  tail  general  have  a  daughter,  his  wife  being  with 
child  of  a  son,  and  his  daughter  levy  a  fine,  and  after  the 
son  is  born,  this  fine  shall  not  bar  the  son  ;  for  these,  how- 
ever they  be  privies  arid  heirs  to  the  blood, ,  yet  are  not  privies- 
and  heirs  to  the  estate.     Ibid. 

If  a  contingent  remainder  be  limited  to  A  in  tail,  and  before  • 
the  contingency  happen  he  levy  a  fine,  his  issue  shall  be 
barred  ;  for  though  A  was  never  seized  of  an  estate  of  free- 
hold in  the  lands  so  entailed,  yet  as  whoever  claims  such 
lands  by  virtue  of  the  entail,  must  claim  from   him  as  the 
first,  taker,   they  must  be  privies   both  in  blood  and  estate' 
to  him,  and  so  be  barred  by  the  statute.     Watk.  Pr.  221. 
*So  if  linds  be  given  to  A  and  B,  and  the  heirs  of  the  body 
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of  the  survivor,  and  they  join  in  levying  a  fine  with  pico« 
clamationB,  the  entail  will  be  barred ;  as  the  issue,  who 
would  claim  the  entail,  roust  be  privy^  both  in  blood  and 
estate,  to  one  or  other  of  them,  and  they  were  both  bound  by 
the  fine.     Watk.  Pr.  222. 

So  if  the  etttail  be  to  husband  and  wife,  and  the  heirs 
of  their  two  bodies,  and  the  husband  alone  levy  a  fine,  the 
issue  will  be  barred,  as  they  must  heprivy^  both  in  btood  and 
estate,  to  the  husband  as  well  as  to  the  wife.*    Ibid. 

A  fine  is  no  bar  to  a  remainder  or  reversion  which  is  in 
another  person,  so  that  he  claim  within  the  time  prescribed 
by  the  statutes,  for  the  remainder  man  or  reversioner  claims 
paramount  to  the  cognizor.   Watk.  Pr.  226.  Shep.  Touch.  29. 

And  therefore  he  in  remainder  or  reversion  may,  when 
the  same  vests  in  possession,  enter  notwithstanding  the  fine. 
Shep.  Touch.  29. 

The  tenant  in  tail  by  such  fine  passes  only  a  bare  or  quaUr 
fed  fee  to  the  cognizee.     Watk.  Pr.  226.     Shep.  Touch.  29. 

That  is  an  estate  in  fee  for  so  long  only  as  such  tenant 
in  tail  shall  have  heirs  ;  and  it  is  so  termed  in  contra-dis- 
tinctioQ  to  %fee  absolute^  because  by  possibility  it  may  cbn- 
tinue  for  ever ;  but  is,  nevertheless,  liable  to  be  determined 
by  the  extinction  of  heirs  iu  the  cognizor  or  tenant  in  tail. 
Watk.Pr.U,16.  2Bl.Com.l09.  lCru.274.  STer.R^.lOS. 

*  On  this  passage  Mr.  Pretton^  in  his  edition  of  Mr.  Watkins's  book 
on  the  Principles  of  Conveyancing,  observes,  that  the  wife,  if  she  survive, 
will  be  tenant  in  tail  in  point  of  ownership,  for  the  purpose  of  suffering 
a  common  recovery,  except  so  far  as  she  may  be  tenant  in  tail  ex 
provisione  viri  (see  p.  460, 464,  si^a).  But  this  is  not  very  clear ;  for  in  the 
Touchstone,  p.  S9,  it  is  laid  down  that  this  fine,  as  to  the  husband,  tenant 
in  tail,  and  the  issue,  is  a  bar,  but  not  as  to  the  wife,  for  she  shall  be 
tenant  in  tail  still :  and  yet  it  seems  she  may  not  suffer  a  common 
recovery  afterwards. 

The  Utter  therefore  seems  to  be  the  bettier  opinion  ;  for  her  right  of 
survivorship  not  being  destroyed  by  the  fine,  but  the  issue  being  never- 
theless barred  thereby,  the  lands  may  be  considered  as  moving  from  the 
husband,  and  in  that  case  she  can  have  no  power  to  levy  a  fine  or  sufitr 
a  recovery,  to  the  prqudice  of  the  estate  acquired,  by  the  previous  fine. 


(of  a  fine.)  471 

But  if  the  tenant  in  tail  have  the  remainder  or  reversion  in 
fee  in  himself,  he  may  pass  a  clear  and  absolute  fee :  for  the 
operation  of  the  fine  in  this  case  will  be,  that  the  tenant  in 
tail  thereby  passes  a  bare  fee  to  the  cognizee,  derived  from 
the  estate  tail,  and  also  a  clear  and  absolute  fee  of  all  that  he 
is  seized  in  reversion  or  remainder ;  and  as  two  fees  cannot 
subsist  together  in  the  same  person,  the  bare  fee  shall  merge 
in  the  absolute  one,  which  consequently  comes  immediately 
into  possession.    Watk.  Pr,  225. 

However,  where  the  remainder  or  reversion  is  in  a  stranger, 
or  any  other  person  than  the  tenant  in  tail ;  to  bar  all  such 
remainders  and  reversions  so  expectant  on  the  estate  tail,  a 
common  recovery  is  indispensably  necessary  to  pass  a  good 
title  to  a  purchaser.    1  Cm.  274.    2  Cm.  284.   Watk.  Pr.  64. 

By  a^ne  all  the  charges  of  the  ancestors,  as  well  as  those 
of  the  cognizor,  will  be  let  in  ;  and  it  may,  therefore,  very 
often  be  prudent  to  suffer  a  recovery,  which  will  give  a  new 
fee,  not  subject  to  the  charges  of  the  ancestors,  Watk.  Pr. 
225, 226. 

For  a  recovery  only  lets  in  the  charges  of  the  person  suf-- 
fering  it:  and  upon  this  principle,  namely,  that  no  man  shall 
be  permitted  to  defeat  his  own  charges  by  any  act  of  his 
©wn.*     Watk.  Pr.  226. 

And  as  a  recovery  immediately  bars  remainders  over  in 
another,  which  a  fine  will  not  do,  as  well  as  prevents  the 
charges  of  the  ancestor  of  the  recoveree  from  attaching,  it  is 
generally  the  most  effectual  assurance.     Watk.  Pr.  227. 

In  order  to  bar  an  estate  tail,  whether  in  possession  or 
remainder,  the  fine  must  be  with  proclamations ;  for  other- 
wise it  will  only  work  a  disaontinuance.  1  Cm.  161  •  3  Co. 
86,  (a).     Watk.  Pr.  229. 

A  fine  bars  a  married  woman,  it  being  a  matter  of  record, 
as  the  compromise  of  a  suit ;  and  in  levying  it,  the  woman  is 


*  And  afVer  the  recovery  they  will  follow  the  lands  in  the  hands  of  a 
Ifonajide  ^VLTchMer.    Pig.  190.    2  Cm.  287. 
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examined  apart  from  the  husband,  that  any  compokion  oa 
his  part  may  as  much  as  possible  be  avoided.  A  fine,  there- 
fore, is  essential  to  give  validity  to  her  conveyance  of  free- 
hold lands^  (except  where  a  recovery  is  required,t)  and  is 
now  constantly  required  for  the  purpose  of  barring  her  claim 
to  dower. 

As  an  use  immediately  arises  on  a  fine,  such  use  is  imme- 
diately executed  by  the  statute,  and  may,  by  proper  deeds, 
be  led  or  declared  as  the  parties  please. j:     Watk.  Pr.  231 . 

If  a  fine  be  levied,  come  ceo,  &c.  hereby  a  fee-simple  will 
pass  without  any  word  of  heirs:  and  so  also  it  is  in  case 
of  a  common  recovery.     Shep.  Touch.  19. 

Of    a    fine    there    are    five    essential    parts.      Shep. 
Touch.  3. 

1.  The  original  writ  taken  out  against  the  cognizor ;  for 
without  this  the  fine  cannot  be  levied.     Ibid, 

2.  The  king's  license  for  the  levying  of  the  fine ;  and  for 
this  the  king  is  to  have  a  fine  or  sum  of  money,  which  is 
called  kin^s  silver ;  for  this  is  properly  that  money  which  is 
due  to  the  king  in  the  Court  of  Common  Pleas,  in  respect 
of  a  license  there  granted  to  any  man  for  passing  a  fine;  and 
this  is  part  of  the  revenue  of  the  crown.     Ibid, 

3.  The  conusance  or  concord  itself,  which  is  the  very 
agreement  between  the  parties  that  intend  the  levying  of  the 
fine,  how  and  in  what  manner  the  thing  shall  pass,  and  doth 
begin  thus — And  the  agreement  is  such,  8cc.,  and  this 
is  the  foui^dation  or  substance  of  the  fine  ;^  for  if  upon  this 
the  ftiiig'5  W/ver  be  entered,  although  the  cognizor  die  after- 


•  See  p.  467,  mpra, 

t  And  in  which  she  must  be  vouched  in  court  in  person. 

X  For  the  form  of  4  deed  for  these  purposes  see  p.  366,  supra- 

§  It  IS  in  form  and  in  fact  the  grant ;  in  other  words,  the  conveyance, 
while  the  other  parts  are  auxiliary  to  that  conveyance.  Touch.  Prest, 
ed.  3. 

And  the  conusance  of  a  fine,  and  a  grant  and  render  therein,  shall  be  ^ 
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wards,  yet  the  fine  is  good«  and  the  note  or  foot  of  the  fine 
are  but  abstracts  out  of  this.     Shep,  Touch,  3. 

4.  The  note  of  the  fine>  which  is  an  abstract  of  the  ori-. 
ginal  contract  or  concord,  and  doth  begin  thus : — Between 
A  B,  complainant,  and  C  D  and  E  his  wife,  deforciants,  of 
two  messuages,  8cc.     Ibid. 

5.  The  FOOT  of  the  fine,  -which  doth  begin  thus: — This 
IS  THE  FINAL  agreement,  &c.  and  contaiueth  all  the  mat- 
ter, the  day,  year,  and  place,  and  before  what  justices  it  was 
levied,  which  is  therefore  called  thejbot  of  the  fine,  because 
it  is  the  last  part  of  it ;  and  when  this  is  done,  all  is  done. 
And  of  this  there  are  indentures  made  by  the  chirographer, 
and  delivered  to  the  party  to  whom  the  conusance  is  made, 
which  is  called>the  engrossing  of  a  fine ;  for  then  a  fine  is  said 
to  be  engrossed  when  the  chirographer  makes  the  indentures 
of  the  fine,  and  doth  deliver  them  to  the  party  to  whom  the 
conusance  is  made.     Ibid. 

Having  taken  this  view  of  the  general  principles,  relating, 
to  assurances  by  fines,  and  of  the  several  parts  thereof,  it 
may  not  be  improper  to  give  a  concise  view  of  the  prac- 
tice which  prevails 

IN    THE    LEVYING    OF    FINES  ; 

And  in  so  doing,  it  will  be  perceived  that  the  practical 
directions  contained  in  Mr.  Serjeant  Wilson's  Treatise  on 
Fines  and  Recoveries  have  been  here  chiefly  followed. 

I.  Of  the  original  Writ.']    Any  original  writ  used  in  real, 
actions  will  do,  but  not  an  original  in  a  personal  action. 

A  writ  of  covenant  is  the  one  generally  sued  out,  which 
writ  is  in  this  case  a  real  action  ;  for  it  is  to  have  execution 
and  performance  of  the  covenants,  as  well  as  damc^es  for  the 
breach  thereof.    There  is  a  certain  fine  called  the  premier  or. 


expounded  and  taken  as  a  charter,  or  any  other  deed  or  conveyance  be- 
tween party  and  party ;  because  it  is  a  conveyance  at  common  law  by 
matter  of  record,  and  not  as  a  writ  or  judgment  upon  record.  Shq>, 
Touch,  ig.    1  SalL  337-     I  Show  Rep.  92. 
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prt'fiAe  to  be  paid  thereon,  but  which  is  not  actually  paid  till 
after  the  acknowledgment* 

The  writ  is  sued  out  by  the  person  to  whom  the  land  is  to 
be  conveyed,  called  the  comuet,  against  the  person  who  is  to 
convey  the  same,  called  the  conusor,  upon  a  supposed  breach 
of  covenant. 

For  this  purpose  a  pracipe  must  be  made  out  ^or  the 
cunitor  of  the  county  where  the  lands  lie,  who  will  pre- 
pare the  original  wnt  therefrom. 

The  form  of  the  pracipe  is  as  follows : — 

Kent,  7  Command  A.  B.  (the  conusor,)  that  justly^  8^c.  he 

to  Yfity     perform  to  C.  D.  (the  conusee,)  the  covenant  made 

between  them  of  one  messuage,  one  stable,  and  one 

garden,  (the  parcels  intended  to  be  passed,)  with 

the  appurtenances  in  E. ;  and  unless,  etc, 

• 

Adding  immediately  after  such  pracipe  the  concord,  in 
su(ih  fonn  as  is  hereinafter  noticed,  beginning  And  the 

AGREEMENT  is  SUCh,  &C. 

The  most  usual  original  writ,  on  which  a  fine  is  now  levied, 
is  a  writ  of  covenant ;  and  as  this  is  prepared  by  the  cur- 
sitor  from  the  pracipe  and  concord,  it  is  wholly  unnecessary 
to  give  the  form  thereof  in  this  place.* 

II.  Of  the  Concord  or  Agreement.']  The  action  having  been 
thus  commenced  by  this  writ,  it  is  presumed  that  the  conusor, 
or  person  against  whom  it  is  brought,  conscious  of  his  being 
in  the  wrong,  is  desirous  of  a  compromise.  To  effect  this  the 
concord  or  agreement  is  drawn  up,  which  is  an  acknowledg- 
ment or  recognition  that  the  lands  or  tenements  are  the  right 
of  the  demandant,  ''as  those  which  the  demandant  has  of  the 
gift  of  the  deforciant;*^  from  which  words  it  is  denominated 
a  fine  sur  conuzance  de  droit  come  ceo  quil  a  de  done.    And  the 

f person  making  this  acknowledgment  or  conuzance  is  there- 
ore  called  the  conusor,  and  the  persbn  to  whom  it  is  made  the 
conusee. 

The  form  of  the  concord  is  as  follows : — 

And  the  aorbbment  is  such,  {to  wit,)  That  the  aforesaid 
A.  B.  (the  deforciant  in  the  original  writ)  hath  acknowledged 
the  aforesaid  tenements,  teith  the  appurtenances,  to  be  the  right  of 
him  the  said  C.  D.  (the  plaintiff,)  as  those  which  the  said  C.  D. 


*  The  form  is,  however,  given  in  Wilson^s  Treatise  on  Fines,  and  aI«o 
in  the  Appendix  to  Vol.  li.oi  Black.  Corn, 
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hath  of  the  g^  rf  the  aforemd  A.  JB.  atid  thate  he  hath  remised 
and  quitted  claim  from  him  the  said  A,  B.  and  Ms  heirs,  to  the 
aforesaid  C.  Z).  and  his  heirs  for  ever.    And  for  this,  8fc. 

III.  Of  the  Licentia  Concordandi.^  The  concord  or  agree* 
ment  being  made,  the  third  thing,  as  above  described,  to  be 
done  is  the  obtaining  the  king's  consent  or  license  for  the  par- 
ties to  agree,  otherwise  it  is  of  no  avail.  This  consent  is  pro- 
cured by  paying  a  certain  fine,  called  the  post-fine,  (in  oppo- 
sition to  the  fine  first  paid  upon  the  original  writ,  called  the 
premier,  or  pre^fine,)  or  sometimes  the  king's  silver;  but  this  is 
not  in  fact  paid  till  after  the  taking  the  acknowledgment. 
This  fine,  pro  licentia  concordandi,  is  paid  upon  the  pre- 
sumption that  the  conusee,  having  given  pledges  at  the  com- 
mencement of  the  suit  to  prosecute  the  same,  if  he  should 
neglect  so  to  do  without  the  king's  leave,  such  pledges  would 
be  liable. 

It  is  authorised  by  the  statute  de  modo  kvandi  fines: — 
Then  when  they  be  agreed  of  the  sum  of  money  that  must  be 
given  to  the  king,  the  justice  shall  say,  &c.  5  Co.  39.  Wils.  5. 

The  licentia  concordandi  is  engrossed  on  the  fine,  between 
the  precipe  and  concord,  and  is  one  of  the  parts  thereof. 

IV.  The  next  part  of  the  fine  is  the  note  or  abstract 
of  the  fine,  which  is  but  an  abstract  out  of  the  original  writ' 
and  the  concord,  and  is  in  this  form : — 

Kent,  ">  Between  A.  B,  complainant,  and  C.  D.  deforciant,  of 
to  wit.5  one  messuage,  S^c.  (the  parcels,)  whereupon  a  plea  of 
covenant  was  summoned  between  them  in  the  same 
court ;  that  is  to  say,  that  the  said  C.  D.  hath  ac^ 
knowledged  the  aforesaid,  S^c.  (parcels  as  in  the 
concord.) 

V.  The  last  part  of  the  fine  is  the  foot,  which  is  thus : — 

Kent,  7  This  is  the  final  agreement,  made  m  the  court 
to  wit.  3  of  Our  Lord  the  King  at  Westminster,  from  the  day 
of  Easter  in  Jifteen  days,  in  the  fifth  year  of  his 
reign,  S^c.  before,  ^c.  between  A.  n.  complainant, 
afm  C.  Z>.  deforciant,  (and  so  reciting  in  effect  the 
concord.) 

The  foot  includes  all,  and  hath  the  day,  year,  place,  and 
before  what  justices  the  concord  was  made. 

VL  Of  the  taking  if  the  acknowledgments]  The  taking  of 
the  acknowledgment  by  the  justices,  or  others,  is,  in  conse- 
quence of  the  statute  of  Carlisle,  15  Edw.  II.  which  enacts 
that  **  all  the  parties  levying  fines  shall  before  the  passing 
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of  such  fines  appear  personally  before  the  justices^  so  that 
their  age,  idiocy^  or  other  default^  (if  any,)  shall  be  adjudged' 
and  discerned  by  the  said  justices. 

Who  may  take  the  Acknowledgment. "y  By  the  statute  de  1*V- 
mbvs,  18  Edw.  I.  fines  should  be  levied  before  the  four  jus- 
tices of  the  bench ;  but  by  4  Hen,  ni.  before  two  of  them  is 
suflScient.  Hence  it  is  clear,  that  a  fine  acknowledged  in 
term  in  the  court  of  C.  B.  must  be  effectual.  By  custom  and 
usage  also,  for  he  does  not  appear  authorised  by  any  statute, 
the  chief  justice  of  the  Common  Pleas  may  himself,  out  of 
court,  take  the  acknowledgment. 

So  that  a  fine  may  be  acknowledged  either  openly  in  court, 
or  privately  before  the  chief  justice,  at  his  house  or  chambers, 
without  any  special  authority  for  that  purpose.  But  there  may 
be  other  persons  specially  authorised  to  t&ke  such  acknow- 
ledgment, occasioned  by  the  parties  living  at  a  distance,  or 
being  unable,  through  sickness  or  other  cause,   to  appear 

Eersonally  at  Westmmster.  Hence  fines  are  frequently  ac-. 
nowledged  before  commissioners  specially  appointed  and  au- 
thorised to  taKe  the  same,  by  a  certain  writ  or  commission 
issuing  out  of  Chancery,  and  directed  to  them,  called  a  dedi^^ 
mus  pot  est  at  em. 

Sometimes  also  the  acknowledgment  is  taken  by  a  judge 
on  the  circuit ;  in  which  case  a  dedimus  must  afterwards  be, 
had  to  render  it  valid  and  effectual.^ 

This  practice  of  authorising  persons  by  virtue  of  a  dedimtis 
to  take  acknowledgments,  seems  to  be  in  consequence  of  the 
statute  *of  Carlisle  before  mentioned,  in  which  there  is  a 
proviso : — "  That  if  any  person  be  by  age  or  impotency  de- 
crepit, or  by  casualty  so  oppressed  and  withholden,  that  by 
no  means  he  is  able  to  come  before  the  justices  in  court, 
then  two  or  one  of  the  justices,  by  the  assent  of  the  residue  of 
the  bench,  shall  go  unto  the  party  so  diseased,  and  shall  re- 
ceive his  conuzance. 

At  this  day  a  dedimus  is  granted  of  course  at  the  Cursitor'*s 
Office,  but  the  writ  must  be  signed  by  the  lord  chancellor,  or 
lord  keeper,  and  by  one  of  the  judges  of  the  circuit  where 
the  lands  lie. 

Though  this  writ  appears  to  be  granted  on  a  suggestion 
that  the  party  is  infirm  and  unable  to  travel,  yet  such  sug- 
gestion is  very  seldom  true ;  the  writ  being  generally  ob- 
tained to  save  the  charge  of  a  journey  to  Westminster  whea 
the  party  lives  at  a  great  distance. 

As  fines  are  to  be  levied  in  the  Court  of  Common  Pleas 
only,  all  acknowledgments  thereof  must  be  certified  to  that 
court. 


/ 
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There  are  four  ways  then  we  find  of  acknowledging  a  fine. 

1 .  At  the  bar  of  the  court. 

2.  Before  the  chief  justice  at  his  house  or  chambers,  (in 
which  case  there  is  no  need  of  a  dedimus.) 

3.  Before  commissioners  specially  named  and  appointed. 

4.  Before  a  judge  upon  a  circuity  (in  which  case  the  dedi- 
mus must  be  had.) 

1.  Of  acknowledging  a  Fine  at  the  Bar  of  the  Court.']  Having 
got  the  writ  of  covenant  upon  your  pracipe  from  the  cursitor, 
engross  the  preecipe  and  concord  upon  parchment ;  t^ke  the 
wnty  preecipe,  and  concord,  to  a  Serjeant  at  the  bar  of  the 
court  ;*  let  the  conusors  accompany  you,  and  the  seijeant  will 
get  it  passed. 

If  one  of  the  conusors  be  ^  feme  covert,  the  chief  justice 
will  examine  her  apart  as  to  her  consent^  and  then  deliver  it 
to  the  prothonotary. 

After  the  writ^  prcdcipe,  and  concord,  is  returned  from  the 
prothonotary,  the  precipe  and  concord  must  be  annexed  to  the 
writ  of  covenant,  and  then  passed  through  the  offices  as 
hereinafter  directed. 

2.  Of  acknowledging  a  fine  before  the  Chief  Justice.]  There 
is  no  necessity  in  this  case  to  bespeak  any  writ  of  covenant 
till  after  the  acknowledgment  is  taken. 

Having  engrossed  the  precipe  and  concord  on  parchment, 
a  copy  must  be  made  thereof  on  paper :  then  go  with  conu- 
sors to  the  house  or  chanlber^  of  the  chief  justice,  and  give 
both  the  pracipe  and  coiKord  to  the  clerk ;  upon  which  the 
chief  justice  will  take  the  acknowledgment  of  the  parties,  and 
will  sign  the  Engrossed  pnecipe  and  concord,  which  will  be  re- 
turned to  you :  but  the  paper  copy  will  be  kept  by  the  clerk; 
Then  fake  the  same  to  the  cursitor  of  the  county,  for  the 
.Writ  of  Covenant,  if  none  has  been  previously  obtained, 
the  fine  must  then  be  passed  through  the  several  offices,  in 
the  manner  hereinafter  mentioned. 

3.  Of  acknowledging  a  Fine  before  Commissioners  in  the 
Country.]  In  the  precipe  for  the  writ  of  covenant,  the  com- 
missioners that  may  be  required  to  be  appointed  must  be 
named:  one  ought  to  be  a  knight,  agreeable  to  a  rule  of 
court.  East.  43  Eliz.,  but  of  that  the  cursitor  generally  takes 
care ;  and  upon  the  pradpe  being  carried  to,  and  left  with 
the  cursitor,  he  will  make  out  the  dedimus.* 

The  pracipe  and  concord,  engrossed  on  parchment,  must  be 
sent  down,  with  the  dedimus  annexed  thereto,  into  the 
country  and  delii^ered  to   the  commissioners,  any  two  of 

*  If  the  lands  lie  in  different  counties  there  need  be  only  one  dedimus, 
which  may  be  had  of  the  cursitor  of  either  county,  and  also  one  concords 
BUT*  there  must  be  several  writs  qf  covenant. 
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whom  may  take  the  acknowledgment ;  which  having  done» 
they  should  subscribe  their  names  to  the  caption,  and  also  to 
An  indorsement  an  the  dedimus,  that  **  the  execution  thereof 
appears  in  a  schedule  thereunto  annexed/' 

They  should  in  strictness  know  the  conusors,  or  be  in- 
formed by  some  person  of  credit,  that  the  parties  who  come 
to  acknowledge  the  fine,  are  the  real  persons  named  in  the 
concord.  They  should  read  the  contents  of  the  concord  to 
the  conusors,  who  are  to  acknowledge  their  consent  thereto, 
and  thereupon  the  conusors  are  to  sign  the  concord.  If 
either  of  the  conusors  be  a  feme  covert,  the  commissioners 
should  take  her  apart,  acquaint  her  with  the  contents,  efiect, 
and  consequence  of  the  fine  ;  and  examine  her  whether  she 
acknowledges  the  same  voluntarily,  or  by  compulsion,  fear, 
or  dread  of  her  husband :  in  which  case  they  ought  not  to 
take  her  acknowledgment. 

The  commissioners  ought  also  to  take  care  that  none  of 
the  parties  be  infants,  lunatics,  idiots,  or  otherwise  unfit  to 
be  conusors. 

It  was  to  prevent  abuses  in  this  respect  that  it  was  or- 
dered by  rule  of  court.  East.  43  Eliz.y  that  no  fine  should  be 
levied  unless  acknowledged  before  a  judge,  or  Serjeant  at 
law,  or  a  knight  to  be  of  the  quorum. 

The  acknowledgment  being  thus  taken,  one  of  the  com- 
missioners, or  some  other  person  who  was  present  at  the 
taking  of  the  acknowledgment,  and  who  knows  the  parties, 
must  personally  appear  before  the  chief  justice,  or  some  other 
judge,  and  make  oath  of  the  due  execution  of  the  dedimus, 
agreeable  to  the  rule  of  court,  HiL  13  Geo.  /.  The  judge 
Will  then  write  his  allocatur  under  the  concord,  for  passing 
the  fine ;  after  which  the  pradpe,  concord,  and  dedimus,  must 
be  taken  to  the  cursitor,  and  the  fine  passed  through  the  of- 
fices as  hereinafter  mentioned. 

4.  Of  acknowledging  a  Fine  before  a  Judge  in  the  Cotintry.'] 
The  prtecipe  and  concord  must  be  engrossed  on  parchment, 
and  a  copy  thereof,  on  paper,  taken  with  the  conusors  to  the 
judge,  who  will  take  acknowledgment,  and  return  the  en^ 
gross^ pracipe  and  concord.  When  the  judge  comes  to  town 
a  dedimus  must  be  obtained  from  the  cursitor  directed  to 
such  jud^e ;  which  being  carried  to  bis  chambers,  his  clerk 
will  certify  thereon  the  caption,  then  on  the  writ  of  cove- 
nant, the  fine  will  be  passed  through  the  offices  as  herein- 
after mentioned. 

VII.  Of  the  different  Offices  through  which  a  Fine  must  pass,'] 
The  writ  of  covenant  being  obtained,  and  the  concord  made, 
engrossed,  and  properly  acknowledged ;  in  order  to  complete 
the  fine  they  must  pass  through  the  several  following  offices 
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for  the  reBpective  pnqposes  hereafter  mentioiied,  viz.  the 
Alienation  Office^  the  Return  Office,  the  Warrant  of  Attomy 
Office,  the  Custos  Brevium  Office^  the  Kifig*s  Silver  Office,  and 
the  Ckirographer*s  Office. 

AUenatwn  Office.']  It  has  been  observed  that  upon  taking 
oat  the  original,  a  fine,  called  the  premier  or  pre^ne,  is  to  be 
paid,  which  is  pro  Ucentia  alienandi:  that  is,  for  the  king^s  leave 
to  alien  the  lands  about  to  be  conveyed,  which  fine  is  not  ac- 
taally  paid  till  this  time.  Upon  the  writ,  pradpe,  and  c0^ 
card  being  taken  to  the  Alienation  Office  for  this  purpose, 
the  writ  will  be  compounded,  there  being  certain  persons  ap- 
pointed to  settle  and  compound  these  fines. 

Formerly  there  was  nothing  more  done  at  this  office,  but 
now,  by  a  statute  32  Geo.  IL  c.  14.  the  other  fine,  called  the 
postfaie,  or  king^s  silver,  which  \%pro  Ucentia  concordandi,  (as 
above  mentioned,)  is  also  to  be  paid  here :  it  is  always  as 
much,  and  half  as  much  more,  as  the  pre-fine. 

Return  OfficeA  The  writ,  pracipe,  and  concord  must  be 
then  taken  to  me  Return  Office,  to  get  the  writ  returned ; 
and  the  return  of  the  sherifi"  will  be  indorsed  thereon,  which 
is,  as  in  other  real  actions,  nothing  more  than  the  fictitious 
names  of  the  pledges  to  prosecute,  and  of  the  summoners. 

From  the  return  day  of  the  writ,  the  first  fine  having  been 
paid,  the  fine  begins  to  operate. 

Warrant  qf  Attorn^  Office*']  A  warrant  of  attorney  must 
be  made  out,  and  filed  with  the  clerk  of  the  warrants,  who  will 
stamp  the  writ  of  covenant,  and  will  also  keep  a  note  of  the 
writ  of  covenant.  ^ 

This  warrant  of  a^omcy  is  made  out  as  follows  : — 

Kent,  )  A.  B.  (the  conusee,)  puts  iu  his  place  C.  X>.,  his  at- 
to  wit.  3      tomey,  to  prosecute  a  writ  of  covenant  against  IE,,  F. 
and  G.  Ms  wife,  (the  conusors,)  of  lands  and  tene- 
ments inH. 

CuMtos  Brevium  Office.]  At  the  office  of  the  Curios  Bre- 
mum  he  will  indole  on  the  concord  the  term  of  which  the  fine 
Mf  as  proclaimed,  and  will  also  stamp  the  writ  and  concord. 

Aner  ttus  the  cursitor  will  mark  on  the  writ  the  sum  paid 
lor  the  pre-fine,  pro  Ucentia  concordandi,  which  is  called 
getting  the  writ  proved. 

Kifig's  Silver  Office.]  After  this,  the  writ^pnedpe, and  con- 
card,  must  be  carried  to  the  King's  Silver  Office,  where  no- 
thing is  done  but  merely  stamping  the  writ  and  concord, 
ax&d  an  entry  taken  of  the  fine,  to  be  kept  there. 

Sometimes  fines,  as  upon  mortgages,  are  carried  no  further 
tban  this  office,  and  are  recorded  here. 
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Chiro£rapher*8  Office.']  The  last  office  is  the  Chirogra- 
pher's  Office,  to  which  the  writ,  pracipe,  and  dedimus,  (if 
any,)  and  concord^  must  be  taken,  and  the  proper  clerk  for 
the  county  in  which  the  lands  lie  will  make  out  the  inden- 
tures of  fine ;  and  in  a  few  days  after  deliver  the  same. 

The  fine  is  then  completed ;  for  it  becomes  engrossed  on 
record,  which,  it  may  be  remembered,  was  the  last  thing 
necessary  to  be  done,  according  to  the  description  above 
given.  The  record  of  the  fine  which  remains  in  the  posses- 
sion of  the  chirographer  is  deemed  the  principale  recordum,  and 
is  always  considered  the  true  record. 

The  chirograph  of  a  fine  is  good  evidence  thereoC* 

Of  the  Proclamation.]  The  last  step  proper  to  be  taken 
in  order  to  complete  the  fine  according  to  the  staitUe,  which 
is  the  safest  way  to  do  for  the  reasons  before  given,  (see  p. 
460),  is  to  get  the  proclamations  duly  made  and  indorsed 
thereon. 

Fines  are  to  be  proclaimed  during  term,  at  the  time  the 
court  is  sitting,  four  times :  once  in  the  term  wherein  they 
are  engrossed,  and  once  in  each  of  the  three  subsequent 
terms. 

Proclamations  indorsed  upon  the  fine  according  to  the 
statute.    2  Bl.  Com.  Ap.  XV  I. 

The    l^iRST  proclamation  was    made  the  day   of 

November,  in  the  Term  of  St.  Michael,  in  the year  of 

the  king  within  written. 

The  second  proclamation  was  made  the  day  of 

February,  in  the  Term  of  St.  Hilary,  in  the year  of  the 

king  within  written. 

The  third  proclamation  was  made  the day  of  May, 

in  the  Term  of  Easter,  in  the year  of  the  king  withm 

written. 

The  fourth  proclamation  was  made  the  day  of 

June,  in  the  Terra  of  the  Holy  Trinity,  in  the  year  of 

the  king  within  written. 

Should  there  be  any  error  in  the  proclamations,  the  fine  will 
still  be  a  ^ood  one  as  at  common  law,  subject,  however,  to  the 
inconvenience  of  the  statute  of  non-claim  above  mentioned. 

VIII.  Of  the  enrolment  of  Fines.]  By  6  Hen  IV.  c.  14.  all 
the  proceedings  on  fines,  both  previous  to,  and  after  the  ac- 

*  The  fine,  if  ii  be  insisted  upon,  may  be  detained  two  days  in  each 
of  the  respective  offices  above  mentioned,  (except  Ike  Warrant  qf  Attorney 
Office  J  wnereby  not  only  great  delay  virould  be  occasioned,  but  if  near 
the  end  of  the  term,  (post  terminum,)  and  other  extra  Jees,  would  become 
chargeable;  but  by  paying  the  different  clerks  a  very  trifling  gratuity  for 
expedition,  the  fine  may  he  carried  through  all  the  offices  in  one  day. 
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knowledgment  thereof,  should  be  enrolled  of  record  m  the 
Court  of  Common  Pleas;  but  by  23  Eliz.  c.  3.  the  whole 
proceedings  may,  upon  the  request  or  at  the  election  of  any 
person,  be  enrolled.  But  this  enrolment  seems  only  a  fur- 
ther  security,  at  the  election  of  the  party,  in  case  any  acci- 
dent should  happen  to  the  record  at  the  Chirographer*s. 

IX.  Of  stopping  a  Fine  from  passing.'\  In  order  to  stop 
a  fine  from  passing,  a  caveat  must  be  entered  at  the  King^s 
Silver  Office,  and  notice  will  be  given,  if  such  a  fine  should 
be  attempted  to  be  levied. 

Of  searching  for  a  Fine,]  Searches  for  fines  are  to  be 
made  at  the  King''s  Silver  Office,  where  entries  are  kept,  or 
at  the  Chirographer^s  Office. 

X.  Of  avoicUng  Fines,]  1st.  By  Entry.  Any  person  having 
fright  of  entry  on  the  lands  conveyed  may,  by  making  an  ac- 

tpal  entry  thereon  within  the  limited  time,  avoid  a  fine  :  but  it 
must  be  an  actual  entry ;  for  confession  of  lease,  entry,  and 
ouster,  as  in  ejectment,  will  not  do.  And  by  statute  4  Anne, 
c.  16,  where  the  fine  is  levied,  with  proclamations,  no  such 
entry  shall  be  of  avail,  unless  an  action  shall  be  commenced 
within  one  year  after  the  making  of  such  entry,  and  prose- 
cuted with  effect. 

2d.  By  Plea,  As  if  the  parties  levying  the  fine  had  no 
estate  of  freehold  in  the  lands  conveyed  ;  then  any  stranger, 
(not  being  party  or  privy  to  the  fine,)  having  a  claim,  may 
avoid  the  fine  by  pleading  partes  finis  nihil  hahuerunt  tempore 
levationisfinis,  sed  quidam  A.  B.  ciyus  ipse  habet, 

3rd.  Fines  may  oe  set  aside  and  avoided  tor  frauds  deceit, 
or  covin,  either  by  writ  of  deceit,  or  by  application  to  the 
court  by  motion. 

XI.  Of  reversing  Fines,\  Fines  can  only  be  reversed  by  writ 
of  error,  being  deemed  judgments  given  in  a  court  of  record. 
Error  may,  therefore,  be  brokught  in  B.  R.  at  any  time  within 
twenty  years  after  fine  levied ;  but  it  must  be  by  a  party  or 
pri'iyy  to  the  judgn^ent. 

The  transcript  of  the  note  of  the  fine  is  removed  into  B.  R, 
and  thereon  errors  are  assigned.  If  the  court  think  the  er- 
rors iatal,  and  that  the  fine  ought  to  be  reversed,  a  certiorari 
issaes  to  the  chinpgrapher  to  certify  the  very  note  of  the 
fine,  which  when  certified  to  the. court,  it  is  actually  caa- 
cetled  ;  or  a  writ  may  be  sent  to  the  treasurer  and  chamber- 
lains of  the  Exchequer  to  take  the  fine  oiF  the  file. 

As  the  proceedings  in  a  suit  are  considered  in  fieri  until 
judgment  is  given  (although  the  record  be  made  up),  a  fine 
may  be  amended  or  invalidated  at  any  time  during  the  term* 
in  which  it  is  levied,  by  motion  in  the  coui*t  of  C.  o. 

2  I 
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CHAP.  XIX. 


OF  A  RECOVERY, 


As  a  Rne  is  the  compromut  of  a  fictitious  suit,  so  a  re- 
coyery  is  aJicHiiouM  mU  carried  on  tojudgmemt.  Shq^.  Touch. 
37.    2  Bl.  Cam.  367.     Watk.  Pr.  232. 

A  Common  Recovery  for  the  assurance  of  lands,  is 
therefore  a  judgment  obtained  in  a  fictitious  suit^  brought 
against  the  tenant  of  the  freehold,  in  consequence  of  a  de- 
fault made  by  the  person  who  is  last  vouched  to  warrant  in 
such  suit.* 

By  the  common  law,  the  person  who  had  the  immediate 
freehold,  or  freehold  in  possession,  was  to  answer  the  daims 
of  strangers:  and  against  him  the  writ  or  proBcipe  was  to 
be  brought  Hence,  to  this  day,  no  recovery  for  the  asso- 
ranee  of  lands  can  be  suffered,  unkss  the  recoveree  has  the 
freehold  in  possession  in  him ;  as  the  recovery  in  such  suit  is 
founded  on  the  pracipe,  as  will  be  shown  hereafter,  and 
which  can  only  be  sued  out  against  the  immediate  tenant  cf 
the  freehold.  Shep.  37.  Co.  Lit.  104  (b).  Ibid,  121.  2BL 
Com.  368.     Watk.  Pr.  232. 


*  The  learning  respecting  rbcovbrxbb  is  very  difiiise  and  intricate^ 
but,  nevertheless,  nost  ably  treated  of  in  Sh^.  Touch,  cap.  3. 
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But  although  it  be  a  fictitious  suit,  yet  the  same  forms  and 
mode  of  proceeding  must  be  observed  and  adhered  to,  as  if 
it  was  an  adversary  or  actual  suit:  it  may  be  useful  therefore 
to  consider  the  ground  and  principles  of  such  adversary  suit. 

When  a  person  purchased  a  freehold  estate,  the  vendor 
warranted  the  title  to  the  vendee :  if,  therefore,  he  had  no 
such  title  in  him,  and  the  rightful  proprietor  of  ihe  lands 
afterwards  brought  his  real  action  against  the  tenant  of  the 
freehold  for  the  recovery  thereof ;  such  tenant  called  upon 
or  vouched  (from  voco,  to  call,)  the  person  who  made  such 
warranty  to  him ;  and  if  it  happened  that  the  vendor  had 
himself  bought  the  lands  under  similar  circumstances,  and 
under  a  i?^rranty  from  a -third  person,  he  called  upon  or 
vouched  such  third  person  upon  his  warranty,  and  so  toiie$ 
guoties.  The  consequence  of  which  was,  that  the  demandant 
or  plaintiff  recovered  judgment  against  the  tenant;  and  the 
tenant  had  judgment  against  the  v^mchee  to  recover  lands  of 
equal  value,  in  recompense  of  the  lands  so  warranted  to  him. 
Wils.  on  Fines  and  .Rec,    Pig.  1 2. 

Such  also  is  the  principle  of  a  common  recovery ;  the  only 
difference  being, .  that  the  last  vouchee  or  person  called 
upon,  who  is  always  a  nominal  person,  as  the  crier  of  the 
court  or  the  like,  and  is  denominated  the  common  vouchee, 
upon  being  vouched,  pleads,  and  then  makes  default ;  upon 
whose  default  judgment  is  recovered  by  the  demandant 
against  the  tenant,  who  is  supposed  to  have  his  recompense 
from  the  vouchee ;  which  recompense,  though  merely  no- 
minal, is  the  chief  corner-stone  of  this  artificial  structure,  a 
common  recovery.  For  it  is  allowed  that  the  reason  of 
the  original  determination  of  the  judges,  in  favour  of  a 
common  recovery  being  a  good  bar  to  an  estate  tail,  was 
because  the  issue  in  tail  had  a  recompense  in  value,  either 
real  or  fictitious,  for  the  estate  tail/  which  was  recovered. 
Wib.  on  Fines.     Pig.  12.    2  Bl.  Com.  360.     Watk.  Pr.  235. 

1.  Of  the  Force  and  Effect  of  a  Common  Recovery.^ — A 
recovery,  being  matter  of  record,  is  much  of  the  nature 

2i2 
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of  a  fine,  and  such  a  thing  whereof  the  law  taketh  notice ; 
for  it  18  now  become  a  formal  and  orderly  manner  of  aBsn- 
itnce  of  lands,  and  one  of  the  common  assurances  of  the 
kingdom ;  or  a  common  way  or  means  to  pass  land  from  one 
to  another.    Shq^.  Touch.  40. 

Therefore  common  recoveries  operate  as  an  absolute  bar, 
not  only  of  all  estates  tail»  bat  of  remainders  and  reversions 
expectant  on  the  determination  of  such  estates :  whereas,  it 
may  be  remembered,  that  a  fine  only  bars  an  estate  tail,  and 
not  the  remainder  or  reversion.  Ibi^,  and  Wils.  on  Knes  and 
Ree.  see  also  p.  470  and  471,  supra. 

So  a  common  recovery  bars  all  contingent  remainders,  but 
not  an  executory  devise,  unless  the  person  to  whom  the  ex- 
ecutory devise  is  given  comes  in  as  a  vouchee.  But  the  ope- 
ration of  a  common  recovery  is  governed  by  the  number  of 
persons  vouched  in  the  suit ;  for  it  may  be  suffered  with  a 
ungky  double,  or  treble  voucher,  or  even  with  a  greater  num- 
ber.*   Ibidy  and  Wils.  on  Fines  and  Rec. 

If  suffered  with  a  single  voucher,  (i.  e.)  where  the  pnt- 
eipe  is  brought  against  the  tenant  in  tail  himself,  who  im- 
mediately vouches  over  the  common  vouchee,  it  is  a  good 
bar  to  the  estate  whereof  the  tenant  in  tail  is  in  possession 


*  If  the  praecipe  be  brought  immediately  against  the  ienani  in  tail,  and 
he  vouches  the  common  vouchee,  it  is  called  a  recovery  with  single  voucher, 

iragainst  the  tenasU  qfikefreehM,  and  he  vouch  over  the  tenant  in  toid, 
and  the  tenant  in  tail  vouch  over  the  common  vouchee,  it  is  called  a  re- 
covery with  double  voucher :  and  so  on,  according  to  the  number  of  persons 
vouched.     fFatk,  Free,  S37. 

it  is,  however,  said  that  a  doubt  exists  in  practice,  whether  there  is 
any  case  in  which  a  recovery  with  treble  voucher  is  absolutely  necesaaiy. 
But  where  there  is  a  tenant  for  life  and  tenant  in  tail,  and  both  concur 
in  the  sale  and  conveyance  of  the  land,  a  recovery  with  treble  voucher,  if 
not  absolutely  necessary,  is,  nevertheless,  at  all  times  to  be  advised  and 
preferred :  for  here  the  tenant  to  the  precipe  will  vouch  the  tenant  Jor 
Ijfe,  who  will  vouch  the  tenant  in  tail,  and  who  will  vouch  over  the 
common  vouchee  ;  and  all  reversions  and  remainders  whatsoever  expectant 
thereon  will  be  thereby  utterly  barred. 
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at  the  time  of  the  recovery,  but  not  to  any  other  estate. 
Shq>.  Touch.  40.     Wih.  on  Fines  and  JRec. 

If  suffered  with  a  double  voucher,  (i.  e.)  where  the  precipe 
is  brought  against  some  other  person,  and  the  tenant  in 
tail  is  vouched,  who  then  vouches  the  common  vouchee, 
it  is  not  only  a  bar  to  the  estate  whereof  he  is  then  in 
possession,  but  also  of  all  other  estates  to  which  he  has 
any  right,  although  such  estates  be  divested  out  of  him  and 
discontinued.     Shep.  Touch.  40.     WiU.  on  Fines  and  Rec. 

If  suffered  with  a  treble  voucher,  it  is  a  perpetual  bar  to  the 
estate  whereof  the  tenant  to  the  praecipe  was  seised,  and  of 
every  other  estate  whioh  has  ever  been  in  the  first  or  second 
vouchee,  or  their  ancestors,  and  aU  remainders  and  reversions, 
and  charges  and  incumbrances*  thereon.     Ibid,    Ibid. 

As  a  recovery  bars  not  only  an  estate  tail,  butall  r^nainders 
or  reversions  expectant  upon  it,  if  they  are  not  in  the  crown 
(see  34  and  35  Hen.  VIII.  c  20.),  the  recoveror  always 
gains  a  clear  and  absolute  fee,  on  his  recovery  of  the  pre- 
mises, not  subject  to  any  charges  but  to  those  of  the  re- 
coveree  (see  p.  471.)  Hence  it  is  preferable,  in  some  cases, 
to  a -fine,  though  a  fine  might  bar  the  estates,  as  a  fine  lets 
in  the  incumbrances  of  the  ancestors  as  well  as  those  of  the 
cc^nizors  (see  p.  471.)  In  some  instances,  however,  a  fine 
is  preferable  to  a  recovery ;  as  the  former  is  an  estoppel  by 
the  statute,  where  a  recovery  would  not  estop  (see  p.  466). 
Watk.  Free.  2i9,  240.  Shep.  Touch.  41. 

A  recovery  may  be  also  suffered  by  a  tenant  infee-simph, 
to  strengthen  and  corroborate  the  title.     Wath.  Pr.  240. 

So  as  it  is  a  recovery  had  against  a  woman  that  hath  a  hus- 
band, being  joined  with  her  husband  and  all  others.  Shep^ 
Touch.  41,  46,47. 

So  as  it  is  a  suit,  in  the  progress  of  which  a  fome  covert  is 


•  But  it  will  not  bar  a  mortgage,  because  that  ii  to  be  considered  at 
a  chaige  on  the  estate,  and  cannot  be  defeated.    2  Atk*  69 1. 
See  abo  whattncufn^rofiorf  ii  will  let  in,  which  a  fine  will  not,  in  p.  471. 
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secretly  examined^  it  will  bar  her  of  her  claim  to  dower. 
P10W.5H.    Watk.Pr.  240. 

IL  Of  the  Euentials  to  a  Common  Recovery.}--  It  has  been 
before  observed,  that  the  same  formal  precision  is  necessary 
in  suffering  a  common  recovery,  though  a  fictitious  action, 
as  if  it  were  an  actual  adversary  suit.  fVils.  on  Fines  and 
Rec. 

And  in  every  good  and  binding  common  recovery  these 
things  are  requisite  : — That  there  be  a  demandant,  a  tenant, 
and  a  vouchee,  as  the  efficient  causes  thereof ;  for  if  either  of 
these  be  wanting,  it  is  not  a  complete  recovery :  and  for 
this  be  it  known,  that  such  persons,  and  by  such  names, 
may  be  demandants^  tenants,  and  vouchees  in  recoveries, 
as  may  be  cognizors  or  cognizees  in  fines.    SAep.  Touch.  41. 

There  are  six  things,  therefore,  essential  to  the  validity  of 
a  common  recovery: — Ist,  A  proper  original  writ;  2d,  A 
good  tenant  to  the  pnecipe ;  3d,  The  vouching  by  the  tenant ; 
4th,  The  judgment;  6tb,  The  execution  thereof;  6th,  The 
exemplification  thereof.     Wib.  on  JF&ies  and  Rec. 

1st.  Of  the  Original  Writ.] — ^Upon  any  writ  whereby  lands 
are  demandable,  a  common  recovery  may  be  suffered ;  but 
the  usual  one  is  a  writ  of  entry,  sur  disseisin  en  le  post. 
Ibid. 

This  writ  was  given  by  the  statute  of  Mairl.  62  Hen,  III. 
c.  30;  for  at  the  common  law  no  person  dispossessed  of  his 
lands  was  entitled  to  recover  them  by  this  possessory 
action  of  a  writ  of  entry,  after  more  than  two  alienations 
or  descents  had  passed.     Ibid. 

If  one  alienation  or  descent  only  had  taken  place,  the 
writ  of  entry  was  in  the  per,  as  it  is  called ;  because  it  slated 
that  the  tenant  had  not  entry  but  by  A  B :  ittri  per  £  D  qui 
se  in  ittud  intrusit  et  illud  tenanti  demisit.     Ibid 

If  two  alienations  or  descents  had  passed,  it  was  in  the 
per  and  cui,  stating  that  the  ten^t  had  not  entry  but  by 
C  D,  to  whom  A  B,  who  was  the  original  wrong  doer,  de- 
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mised  it,  nin  per  C  D  cm  ^  JB  iUud  demisit  quite  in  illud  in- 
trusi(.     Wils.  on  Fines  and  Rec. 

And  these  were  the  only  writs  of  entry  at  common  law  ; 
the  demandant,  after  two  degrees*  (i.  e.)  two  alienations  or 
descents,  being  driven  to  his  writ  of  right,     llrid^ 

But  the  writ  of  entry  in  the  post  is  of  a  more  general  and 
comprehensive  nature,  avoiding  any  deduction  of  title  from 
the  original  intruder  to  the  tenant,  and  merely  alleging*  that 
the  tenant  had  not  entry,  unless  after  or  subsequent  to 
the  ouster  or  intrusion  made  by  the  original  wrong  doer, 
.fm«  POST  intrusionem  quam  A  B  in  illud  fecit.  Nor  indeed 
can  any  thing  more  be  requisite ;  since  if  the  original  title  be 
bad,  so  of  course  must  be  the  derivative  title,*    Ibid, 

2dly.  Of  the  Tenant  to  the  Pracipe. — All  real  actions  for 
the  recovery  of  land  must  be  brought  by  a  demandant  f 
against  the  person  actually  in  possession  .of  the  freehold ; 
otherwise  they  would  be  ineffectual,  since  no  seisin  could  be 
bad.     Ibid, 

Likewise  in  common  recoveries  it  is  absolutely  requisite  that 
the  tenant  to  thepreectpe  (so  called  from  the  writ  of  pracipe 
quod  reddat  being  brought  against  him)  should  be  actually 
seised  of  the  freehold  which  is  about  to  be  conveyed. 

This*  may,  and  usually  is  done  by  the  tenant  in  tail  exe- 
cuting a  deed,  or  passing  a  fine*  for  the  express  purpose  of 


*  This  writ  of  entry  is  made  out  upon  a  prtecipe  similar  to  that  for  the 
passing  of  a  fine ;  and  the  writ  of  entry  thereon  must  be  now  sued  out 
and  obtained  previously  to  the  passing  the  recovery  at  bar,  which  was 
not  the  case  formerly  $  it  having  been  the  practice*  however  irregular* 
to  first  pass  the  recovery  at  bar. 

Upon  this  writ  the  parties* — that  is  to  say*  the  ienani  to  theprcec^  and 
the  vouchees,  must  personally  appear  in  court*  and  one  of  the  seijeants 
witi  count  thereon  (  this  being  done*  the  prothonotary  will  record  the 
same. 

It  is  not*  however*  in  any  wise  necessary  for  the  demandant  to  appear  in 
co'urt. 

t  A  mere  instrument  and  creature  of  the  tenant  tn  tail,  &c.  Co.  7i>. 
Poph,  23.  / 
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making  the  person  therein  named  tenant  to  the  preecipe. 
WUs.  on  Fines  and  Rec, 

And  where  the  tenant  to  the  pnecipe  was  made  by  fine,  and 
the  recovery  duly  suffered,  the  recovery  was  held  to  be  a  good 
recovery,  notwithstanding  the  fine  was  afterwards  reversed,  be^ 
cause  there  was  a  sufficient  tenant  at  the  time.   2  Salk.  568. 

As  to  the  time  and  manner  of  conveying  a  legal  freehold 
to  make  a  good  tenant  to  the  pracipe,  this  is  now  regulated 
by  Stat.  14  Geo.  II.  c.  20^  which  enacts  that  "  all  reco- 
veries shall  iSI  valid,  notwithstanding  the  fine  or  deed  making 
the  tenant  to  the  pracipe  should  be  levied  or  executed  after 
judgment  obtained,  and  writ  of  seisin  awarded,  provided 
the  same  appear  to  be  levied  or  executed  before  the  end 
of  the  term  in  which  such  recovery  was  suffered. ***  And 
ALSO)  that  *'  although  the  recovery  itself  do  not  appear  to 
be  entered,  or  be  at  all  regularly  entered  on  record,  yet  tk^ 
deed  to  make  a  tetuint  to  thepracipe,  and  declare  the  uses  of  the 
recovery,  shall,  after  a  possession  of  twenty  years,  be  suflScient 
evidence,  on  behalf  of  a  purchaser  for  valuable  consideration, 
that  some  recovery  was  duly  suffered .'^ 

3dly.  Of  the  Pouching,'] — The  tenant  to  the  pracipe,  when 
counted  or  declared  against,  must  vouch  or  call  upon  another 
person,  who  is  supposed  to  have  warranted  the  title  to  him 
at  the  original  purchase ;  since  it  is  by  default  of  the  last 
vouchee,  that  the  judgment  or  recovery  is  obtained.  Wils» 
on  Fines  and  Rec. 

There  are  single,  double,  or  treble  vouchers,  as  the  case 
may  require;  and  the  recovery,  when  suffered,' operates  ac- 

*  Note— if  iht  prcecipe  is  brought  immediately  against  the  tenant  in  taU, 
it  only  bars  him  of  the  tsiaies  of  which  he  ia  then  actually  seised :  hence, 
therefore,  it  is  the  usual  practice  to  make  him  convey  an  estate  qf freehold 
io  another  person,  that  the  pri?ct/)e  may  be  brought  against  such  person 
(the  tenant  to  the  praecipe,)  and  that  such  person  may  vouch  the  tenant  in 
tail ;  in  which  case  the  tenant  in  tail  recovering  it  as  a  voucltee,  it  will  bar 
every  latent  right  and  interest  which  he  may  have  in  the  lands.  Watk. 
Pr.  236. 
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cordingly  ia  the  manner  above  mentioned.     fVils.  on  lines 
and  Rec. 

4thly.  Cy  the  Judgmenty-The  entry  of  the  judgment 
is,'  **  Therefore  it  is  considered  that  the  aforesaid  I  S  do  re« 
cover  the  seisin  against  the  said  H  B  of  the  tenements 
aforesaid,  with  the  appurtenances,  and  that  the  said  H  B  have 
of  the  lands  of  the  aforesaid  G  R  to  the  value,*^  &c.    Ibid, 

Judgment  must  not  be  given  before  the  return  of  the  writ 
of  entry  or  summons.     Ibid. 

If  any  of  the  parties — demandant,  tenant,  or  any  of  the 
vouchers  die  before  judgment,  the  recovery  is  void.     Ibid-, 

5thly.  The  Execution,] — Demandant  having  obtained 
judgment,  the  writ  of  habere  facias  seisinam  is  awarded  to 
give  him  possession. 

6thly.  Of  the  Exempiification  of  the  Recoveri/.] — An  ex- 
emplification is  described,  in  termes  de  ley,  to  be  where  a 
man  will  have  any  original  record,  written  out  and  exemplified^ 
set  forth  of  the  court  where  it  remains  ;  to  which  purpose  he 
may  have  a  writ.     Ibid. 

Accordingly  the  exemplification  of  the  recovery  is  a 
kind  9f  formal  acknowledgment,  tested  by  the  Ch.  J.  of  C.  B , 
that  such  a  recovery  (stating  the  same)  was  duly  suffered  at 
the  time  therein  mentioned,  and  is  thereby  exemplified  at  the 
desire  of  the  demandant.    Ibid. 

* 

III.  Of  stopping  and  searching  for  Recoveries.]— To  stop  a 
recovery  from  being  suffered,  a  caveat  must  be  entered  with 
the  clerk  of  the  returns,  at  the  Prothonotary*s,  and  also  at  the 
King's  Silver  Office ;  whereupon  notice  will  be  given  to  the 
attorney  entering  the  caveat  of  the  proceedings  therein  :  but 
leave  of  the  court  should  be  obtained  to  enter  such  caveat. 

Wils.  on  Fines  and  Rec. 
As  to  searches  for  recoveries,  these  must  be  made  at  the 

Warrant  of  Attorney's  Office:  though  no  warrant  of  attorney 

is  Bled  there  in  suffering  recoveries,  as  there  is  in  passing 

fines.     Ibid. 
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CHAP.   XX. 


OF  MISCELLANEOUS  DEEDS  AND  ASSURANCES. 


An  Agreement.] — An  agreement  is  the  consent  of  two 
or  more  persons— concerning  the  one  in  parting  with,  and 
the  other  receiving,  some  property,  right,  or  benefit.  1  Bac. 
Abr,  tit.  Agr. 

And  it  is  defined  to  be  aggregatio  mentium  in  re  aliqua 
facta  vel  factenda,  and  it  ought  to  be  so  certain  and  com- 
plete, that  each  party  may  have  an  action  upon  it.  Plow, 
Com.  6  (a).  6(a). 

For  an  agreement  or  contract  there  is  not  any  prescribed 
form  of  words ;  but  such  words  as  show  the  assent  of  the 
parties  are  sufficient,  so  as  the  agreement  be  certain  and 
complete ;  and  therefore  it  is  not  material  by  which  of  the 
parties  the  words  of  the  agreement  or  contract  are  used  if 
the  assent  of  the  other  appears. 

And  there  are  three  sorts  of  agreements : — First,  An  agree' 
ment  executed  already  at  Hhe  beginning, — as  where  money  is 
paid  for  the  thing  agreed,  or  other  satisfaction  made  at  the 
time  of  the  execution.  Secondly,  Where  an  assent  subsequent 
is  given  to  an  act  precedent,— -as  where  one  does  such  a  thing 
and  another  person  c^ees  or  assents  to  it  afterwards,  and  by 
such  assent  the  agreement  is  also  executed.    Thirdly,  An 
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agreement  executory,— that  is  to  say,  an  agreement  to  exe- 
cute a  deed,  pay  a  sum  of  moj^ey,  or  perform  some  act  at 
a  future  day.     Phw.  Com.  S,  9.     Term,  de  Ley,  31. 

How  enforced.'] — In  many  cases  the  party  injured  by  breach 
of  an  agreement  may  have  either  an  action  at  common  law, 
or  recourse  to  a  court  of  equity.  But  here  a  geneml  rule 
must  be  observed ,  That  wherever  the  matter  put  in  question 
by  the  bill  rests  merely  in  damages,  there  the  remedy  is  at 
law,  because  the  damages  cannot  be  ascertained  by  the  con-, 
science  of  the  Chancellor,  and  therefore  must  be  settled  by 
a  jury,     1  Bac.  Abr.  tit.  Agr.  (b).  / 

For  it  is  the  rule  of  courts  of  equity  not  to  entertain  the 
suit,  unless  the  plaintiff  wants  the  thing  in  specie,  and  can- 
not have  it  in  any  other  way :  therefore  in  general  they  will 
not  allow  a  bill  for  a  specific  performance  of  contracts  for 
stock,  corn,  hops,  or  other  merchandise ;  but  will  leave  the 
party  to  his  remedy  at  law.  2  Bro.  CA.  12«p.  343.  1  Pere 
Wms.  670.    5  Via.  Abr.  638,  640.    2  Eq.  Cos.  Abr.  161. 

But  if  there  he  matter  of  fraud  mixed  with  the  damages, 
and  a  bill  is  filed  .for  an  injunction  upon  this  equitable 
suggestion — that  the  covenant  was  obtained  by  fraud,  and 
then  the  defendant  files  his  cross-bill,  for  relief  upon  the 
covenant,  the  court  will  retain  it ;  because  the  validity,  of 
the  covenant  is  disputed  in  that  court,  and  on  a  head 
properly  cognizable  there ;  and  therefore  if  the  validfty  of 
the  deed  be  established,  the  court  will  direct  an  issue  for 
the  quantum  of  the  damages.     Ch.  Rep.  168.     Abr.  Eq.  17. 

So  where  the  agreement  is  to  do  something  in  spede — as 
to  convey  lands,  execute  a  deed,  or  the  like,  there  it  will  be 
proper  to  apply  to  a  court  of  equity  for  a  specific  execution; 
to  which  the  party  is  entitled,  if  the  agreement  be  good  and 
sufficiently  proved,  when  otherwise  he  could  only  have  re- 
covered damages  at  law.     Ch.  Cqs.  42. 

And  it  is  now,  by  a  serjies  of  decisions,  established  that 
courts  of  equity  may  decree  a  contract  to  be  performed  in 
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tpeeie:  at  least  whererer  a  coart  of  law  woirid  give  damages 
for  the  Doo-perfonnance  of  it^bat  which  damages  woald  not 
be  an  adequate  oompenaation  for  the  iioii-perfoniiaiicey  the 
party  wanting  the  thing  in  specie.     I  Fonbl.  30. 

Howeyer,  though  equity  will  in  general  enforce  the  spe- 
cific performance  of  contracts,  if  the  party  wants  the  thing 
in  qfidep  and  cannot  haye  it  in  any  other  way ;  yet  if  the 
breach  of  contract  can  be,  or  was  intended  td  be,  compen- 
sated in  damages,  courts  of  equity  will  not  interpose.  2  Bro, 
Rep.  341.    1  Pert  Wnu.  670.     Btmb.  135. 

And  in  the  exercise  of  this  equitable  juiisdiction,  the  conrt 
may  either  direct  the  master"  to  inquire  what  damage  the 
plaintiff  hath  sustained  by  the  defendants  non-performance 
of  his  agreement,  and  upon  the  report,  decree  satisfitction ;  oir 
otherwise,  send  it  to  be  tried  at  law  upon  a  quantum  dam- 
mfieatuij  when  the  bill  prays  a  specific  perfonnance  of  each 
agreement,  and  it  cannot  be  decreed ;  as  where  the  defendant 
has  by  sale  of  the  estate,  or  the  like,  put  it  out  of  his  power. 
Jb.  Eg.  Cai.  18,  pL  7.    1  Fonbl.  389. 

But  here  it  must  be  observed,  that  agreements,  oat  of 
which  an  equity  can  be  raised  for  a  decree  in  specie,  ought 
to  be  obtained  with  all  imaginable  fairness,  and  without  any 
mixture  tending  to  surprise  or  circumvention ;  and  that  they 
be  not  unreasonable  in  themselves.  Ab.  Bq.  17.  1  Bac, 
Air.  109. 

But  inadequacy  of  price  simply  and  of  itself,  indepen- 
dent of  any  other  cireumstances,  is  not  a  ground  -with  the 
court  to  annul  an  agreement,  though  executory ;  still  less  is  it 
a  ground  to  rescind  one  already  executed:  and  in  Heathcote 
V.  Paigmm,  2  Bro.Ch.  Rep.  167,  Lord  Thurlow  admitted,  that 
mere  inadequacy  of  price  was  scarcely  sufficient;  but  said, 
that  there  was  a  difference  between  that  and  evidence  arising 
from  inadequacy.  If  there  is  such  inadequacy  as  to  shew  that 
the  person  did  not  understand  the  bargain  he  made,  or  was 
so  oppressed  that  he  was  glad  to  make  it,  knowing  its  in- 
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adequacy,  it  will  shew  a  command  over  bim,  which  may 
amount  to  fraud.     1  Fonbl,  128. 

And  where  agreements  are  endeavoured  to  be  set  aside  for 
supposed  weakness  of  understanding,  for  breach  of  con- 
fidence, or  other  substantive  reason,  the  inequality  of  the 
terms  may  be  a  material  ingredient  in  the  case,  as  evidence 
of  imposition.    3  lVoodes.453. 

It  is  also  to  be  observed,  that  where  an  agreement  ap- 
pears to  be  very  unequal,  the  courts  will  lay  hold  of  very 
slight  circumstances  to  avoid  enforcing  the  execution  of 
it;  as  where  the  plaintiff  had  not  made  out  his  title  by  the 
time  stipulated,  a  circumstance  which  in  general  has  not  any 
weight  with  t)iem.    2  Bro.  Ch.  Rep.  396.    Atk.  12. 

But  as  these  cases,  and  all  others  on  this  head,  depend  so 
much  upon  circumstances,  and  are  to  stand  or  fall  accord- 
ing to  the  degrees  of  fraud  or  circumstances  attending  them, 
and  proved  in  the  cause,  or  by  what  appears  unreasonable 
on  the  face  of  them,  it  is  only  to  be  observed,  that  a  court  of 
equity  will  be  miich  more  easily  prevailed  on  to  dismiss  a  bill, 
which  prays  a  specific  execution  of  an  unreasonable  agree- 
ment, than  set  aside  an  agreement,  though  not  strictly  fair, 
on  a  bill  for  that  purpose ;  for  this  deprives  the  party  of  what 
he  had  a  right  to  by  law ;  and  that  when  such  agreements 
are  qet  aside,  it  must  be  on  refunding  what  was  hon&fide  paid, 
making  allowances  for  improvements*     1  Bac.Abr.  111. 

Thus  the  court  will  not  compel  a  purchaser  to  take  a  title 
which  is  at  all  doubtful.  2  Bro.  Ch.  Rep.  75.  4  Br.  Ch. 
Rep.  80.  Nor  will  they  interpose  where  a  party  has  forborne 
to  insist  upon  an  agreement  for  several  years,  unless  the 
delay  can  be  accounted  for  by  special  circumstances ;  nor 
in  case  of  a  written  agreement  afterwards  discharged  by 
parol ;  nor  in  the  caise  of  a  sale  by  auction,  where  an  acci- 
dent has  happened  to  cast. a  damp  upon  the  sale, — ^as  where 
the  vendoi^s  agei^t,  hiown  to  be  mch  to  the  company  present,  bids 
for  the  purchase ;  nor  if  the  agreement  be  to  do  any  thing 


496       »H£ppard's  precedent. 

which  would  tend  to  extortion  or  promote  inebriety ;  nor 
if  damages  be  stipulated, — though  in  general  diey  will 
in  the  case  of  a  penalty,  designed  merely  as  a  medium 
for  securing  the  performance  of  the  contract;  nor  will 
they  interpose  if  the  agreement  be  founded  on  an  illegal 
consideration,  as  that  of  stifling  a  prosecution  for  felony 
or  for  fraud.    2  Bro.  Ch.  Rip.  76.     4  Bro.  Ch.  Rep.  80. 

And  as  solemn  conveyances,  releases,  and  agreements, 
by  parties,  are  not  slightly  to  be  blown  off  and  set  aside,  equity 
will  not  avoid  a  reasonable  and  fair  agreement,  though 
founded  on  mistake ;  or  though  the  party  were  intoxicated, 
or  in  prison  at  the  time  he  entered  into  it;  or  some  paternal 
authority  were  exerted,  and  some  benefit  accrue  to  the  fa- 
ther under  it ;  nor  will  the  court  decree  a  forfeiture  after  an 
agreement,  in  which,  if  it  were  a  mistake,  it  was  a  mistake 
of  all  the  parties  to  it.     Ibid. 

Voluntary  Agreements.'] — It  is  laid  down  that  as  men  have 
a  right  to  their  acquisitions,  so  may  tliey  dispose  of  them  at 
their  pleasure,  and  without  valuiable  consideration ;  but  if  a 
man  promise  to  convey  lands  or  give  goods,  without  va- 
luable consideration,  or  without  delivering  possession  of 
them,  this  altera  no  property,  nor  has  the  party  any  remedy 
at  law  or  in  equity,  it  being  nondum  pactum  uhdenon  oritur 
actio.    3  Co.  81.  (b.)  2.  Bl.  Com.  443.     Dyer  386. 

But  if  it  be  done  by  deed  duly  executed  under  seal,  this 
is  good  in  law,  though  there  be  no  consideration  or  no  de* 
livery  of  possession;  because  a  man  is  estopped  to  deny  his 
own  deed,  or  affirm  any  thing  contrary  to  the  manifest  so- 
lemnity of  contracting.  Plow.  308,  309.  Yelv.  Ig6.  Cro. 
Jac.  270.  Brmn  111.  3  Bur.  1637.  2  Bl.  446.  I 
Fonbl.  336. 

However,  equity  will  not  carry  a  merely  voluntary  con- 
tract beyond  the  letter  of  it.  2  Ver,  692.  And  in  decreeing 
the  execution  of  agreements  it  regards  the  intent  of  the 
parties,  and  does  not  confine  itself  to  the  strictly  legal  6pe- 
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ration  of  the  words*  Where  therefore  marriage  articles,  li- 
terally  taken,  would  give  the  husband  or  wife  an  estate  tail^ 
it  decrees  a  strict  settlement;  for  otherwise  the  provisions  for 
the  issue,  the  object  of  the  settlement,  might  l3e  defeated. 
1  BacAbr.  113. 

Also  in  contracts  proper  for  a  specific  performance,  equity 
considers  them  often  as  actually  performed  from  the  time 
they  are  entered  into.  Thus  money  agreed  to  be  laid  out  in 
land,  it  considers  as  land,  and  it  will  go  to  the  heir  and  not 
to  the  executor.  1  Pere  Wms.  483.  Pr.  Ch.  640.  2  Pere 
Wtns.  171.  3  Pere  Wms.  221.  And  land  agreed  to  be  sold  it 
treats  as  money,  which,  thus  circumstanced,  will  be  deemed 
as  part  of  the  personal  estate.  2  Ver.  295.  1  Br.  Ch.  Rep. 
236.  368.  Thus  investing  each  with  the  qualities  of  the 
other.     1  Bac.Abr.  113. 

Parol  Agreements.'] — By  stat  29  Car.  II.  c.  3.  *'  No  action 
shall  be  brought  whereby  to  charge  any  executor  or  adminis- 
trator upon  any  special  promise  to  answer  damages  out  of  his 
own  estate;  or  whereby  to  charge  the  defendant  upon  any  spe- 
cial promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another  person ;  or  to  charge  any  person  upon  any  agreement 
made  upon  consideration  of  marriage  ;  or  upon  any  contract 
or  sale  of  lands,  tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them  ;  or  upon  any  agreement  that  is  not 
to  be  performed  within  the  space  of  one  year  from  the  making 
thereof,  onless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  by  him  thereunto  lawfully  authorised.'' 

In  the  construction  of  this  statute,  the  following  points 
have  been  resolved : — 

IsL  That  if  there  be  a  parol  agreement  for  the  purchase  of 
lands,  and  a  bill  brought  for  a  specific  execution  thereof,  and 
the  flmbstance  of  the  agreement  set  forth  in  the  bill  be  con* 
fessed  by  the  defendant's  answer,  without  insisting  on  any 
fraud ;  in  such  case  the  court  will  decree  a  specific  execn- 

2k 
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tioD|  because  there  is  no  danger  of  perjury,  which  was  the 
principal  thing  the  statute  intended  to  prevent,  and  he  has 
thereby  taken  away  the  necessity  of  proof.  Abr.  Eq.  Cas. 
19.  and  1  Treatise  on  Equity,  178. 

Upon  this  point  Mr.  Fonblanque  admits,  that  if  a  defend- 
ant confess  the  agreement  charged  in  the  bill,  there  is  no 
danger  of  frayd  or  perjury  in  decreeing  the  performance  of 
such  agreement :  but  he  very  judiciously  observes,  that  it  is 
of  considerable  importance  to  determine,  whether  the  defend- 
ant be  bound  to  confess  or  deny  a  merely  parol  agreement, 
not  alleged  to  be  in  any  part  executed  ;  or  if  he  do  confess 
it,  whether  he  may  not  insist  on  the  statute  in  bar  of  the 
performance.     1  FonbL  178.  n.  d. 

2d.  That  if  a  parol  agreement  be  carried  into  execution 
by  one  of  the  parties, — as  by  delivering  possession,  and  such 
possession  be  accepted  by  the  other,  he  that  accepts  it  must 
perform  his  part ;  for  where  there  is  a  performance,  the  evi- 
dence of  the  bargain  does  not  lie  merely  upon  the  words,  but 
upon  the  fact  performed,  and  it  is  unconscionable  that  the 
party  that  has  received  the  advantage  should  be  admitted  to 
say  that  such  contract  was  never  made.  1  FonbL  B.  1.  c.3*  s.  8. 

And  the  general  rule  is,  that  the  acts  must  be  such  as 
could  be  done  with  no  other  view  or  design  than  to  perform 
the  agreement,  and  not  such  as  are  merely  introductory  or 
ancillary.  The  giving  possession  is  therefore  to  be  consi- 
dered as  an  act  of  part  performance,  but  giving  directions 
for  conveyances  and  going  to  view  the  estate  are  not.  Pay- 
ment of  money  is  also  said  to  be  an  act  of  part  performance ; 
but  it  seems  that  payment  of  a  sum  by  way  of  earnest  is 
not.  lFoiiM.186.  ^m6.  586.  I  Br.  Rep.  412.  2Vez.jm, 
34,  379.     r  Atk.  12.      . 

3rd.  That  if  a  parol  agreement  is  agreed  to  be  reduced  into 
writing,  and  the  signing  and  reducing  the  same  into  writing 
be  prevented  by  fraud,  it  may  be  decreed  in  equity  : — as  if 
upon  a  marriage  treaty,  instructions  are  given  by  the  husband 
to  draw  a  settlement,  and  by  him  privately  countermanded, 
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and  afterwards  he  draws  in  the  woman,  by  professions  and 
assurances  of  such  settlement^  to  marry  him.  Abr.  Eq.  19* 
ForM.  184,  Pr.  CA.  626.  6  Finer's  Abr.  621.  1  Fern.  296. 
And  although  parol  agreements  are  bound  by  the  statate, 
aod  agreements  are  not  to  b^  part  parol  and  part  in  writing ; 
yet  a  deposit  or  collateral  security  for  the  performance  of 
the  written  agreement,  is  not  within  the  purview  of  the 
statute.     TreatUe  on  Equity,  1 86. 

4tb.  That  where,  in  consideration  of  a  parol  agreement,  the 
plaintiff  had  expended  great  sums  of  money  about  the  pre- 
mises, and  charged  that  part  of  the  agreement  was,  that  the 
agreement  should  be  put  into  writing,  there  the  lord  keeper 
OYei>ruIed  a  plea  of  the  Statute  of  Frauds.  2  Ch.  Cos.  136. 
And  the  want  of  such  circumstance,  in  another  case,  was 
held  fatal  to  the  agreement,  though  the  plaintiff  alleged 
that  he  had  expended  considerable  sums  on  the  premises  on 
the  faith  of  it.     1  Fern.  161. 

But  in  the  case  of  Seagood  v.  Meale,  Pr,  Ch.  661,  it  is  said, 

that  ''Where  a  man,  on  promise  of  a  lease  to  be  made  to  him, 

lays  out  money  on  improvements,  he  shall  oblige  the  lessor 

afterwards  to  execute  the  lease,  because  it  was  executed  on 

the  part  of  the  lessee  ;*'  and  upon  this  dictum  Mr.  Fonblanque 

justly  observes,  "  That  it  is   sanctioned  by  the  spirit  of 

equity,  and  seems  to  do  away  with  the  decisions,  which 

require,  even  under  the  circumstances  of  the  premises  being 

improved,  an  averment  of  its  being  part  of  the  parol  agree*- 

ment,  that  it  should  be  reduced  into  writing."     1  ForAL  187. 

So  where  the  plaintiff,  pursuant  to  a  parol  agreement  for 

a  building  lease,  proceeded  to  pull  down  part  and  build 

part,  and  before  any  lease  executed  the  owner  of  the'  soil 

died,  equity  decreed  a  building  lease  to  be  made  according 

to  the  agreement.     2  Vem.  456. 

And  when  this  court  does  assist  the  common  law,  and  en- 
force the  performance  of  the  agreement  in  specie^  in  these 
cases,  it  does  it  upon  important  reasons :  viz.  because  other- 
wise there  would  be  a  great  burthen  and  penalty  upon  the 

2  K  2 


>.' 


500  SHEPPARD*8  PRECEDENT. 

party, — if  having  performed  part,  by  which  he  himself  has  a 
loss  and  the  other  a  benefit^  he  shoald  not  have  a  reciprocal 
performance.    Treatise  of  Equity,  c.  1.  s.  5.  c.  3.  s.  1 — 9. 

But  there  is  a  difference  to  be  taken  where  money  is  laid 
out  in  Icutir^  improvements^  and  where  (ox  fancy  and  humour; 
for  it  is  clear  that  a  bill  would  hold  so  far  as  to  be  restored 
to  the  consideration-money,  expended  in  valuable  improve- 
ments :  for  a  lease,  though  void  for  want  of  legal  ceremoniefi, 
is  yet  a  sufficient  colour  to  possess:  and  the  difficulty 
seems  to  be,  that  the  act  makes  void  the  estate,  but  does  not 
say  that  the  agreement  itself  shall  be  void,  so  that  possibly 
a  man  may  recover  damages  for  the  non-performauce  of  it, 
and  then  there  is  no  doubt  to  decree  it  in  equity.  Treatise 
on  Equity,  187-8. 

FORM    OF    AN    AGREEMENT  FOR  SALE    OF    AN    ESTATE  BY 

PRIVATE    CONTRACT.* 

Articles  of  Agreement  made  and  eu- 

tered  into  this  day   of  , 

between  (vetidor,)  of,  &c.  for  himself,  his 
heirs,  executors,  and  administrators,  of 
the  one  part,  and  (purchaser^  of,  &c.  for 
himself,  nis  heirs,  executors,  and  adminis- 
trators, of  the  other  part,  as  follows,  viz. — 

The  said  (vendor)  doth  hereby  agree  with  the  said  (pur- 
chaser)  to  sell  to  him  the  messuage,  %c.,  with  the  appur- 
tenances, at  and  for  the  price  or  sum  of  jS ;  and  that 

he,  the  said  {vendor,)  will,  within  one  month  from  the  date 
hereof,  at  his  own  expense,  make  and  deliver  unto  the  said 
(nurchaaer,)  or  his  solicitor,  an^  abstract  of  the  title  of  him, 
the  said  {vendor,)  to  the  said  messuage  and  premises,  and  will 
also,  at  his  own  expense,  deduce  a  clear  title  thereto:  And 
also  that  the  said  (vendor)  and  his  heirs,  and  all  other  ne- 
cessary  parties,  shall  and  will,  on    or  before  the  • 

day next,  on  receiving  of  and  from  the  said  {pur- 

chaserj)  his  heirs,  executors,  or  administrators,  the  said  sum 

of  £— ,  at  the  costs  and  charges  of  him,  the  said  (jpur- 

cKaser)y  his  heirs,  executors,  administrators,  or  assigns,  exe- 
cute a  proper  conveyance  for  conveying  and' assuring  the 
fee-simple  and  inheritance  of  and  in  all  the  said  messuages 

•  See  Sug,  Vend,  v.  P^tr,  42,  and  Ap.  6. 
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and  premises,  with  their  appurtenancesy  unto  the  said  (ptir- 
chaser^)  his  heirs  and  assigns,  or  as  he  or  they  shall  direct  or 
appoint,  free  from  incumbrances. 

And  the  said  {purchaser)  hereby  agrees  with  the  said 
(vendor)  that  he,  tne  said  (purchaser^)  his  heirs,  executors, 
administrators,  or  assigns,  shall  and  will,  on  the  execution  of 

such  conveyance  as  aforesaid,  pay  the  sum  of  £ unto 

the  said  (vendor,)  his  heirs,  executors,  or  administrators. 

And  it  is  hereby  further  agreed  by  and  between  the  said 
{ve9idor)  and  (purchaser)  as  follows,  viz. — 

That  the  conveyance  shall  be  prepared  by  and  at  the 
expense  of  the  said  (purchaser,)  and  that  the  same  shall  be 
settled  and  approved  of  on  the  part  of  the  said  (vendor)  and 
{purchaser)  by  their  respective  counsel ;  and  that  each  of 
them,  the  said  (vendor)  and  (purchaser^  shall  [.ay  the  fees  of 
his  own  counsel. 

And  that  all  taxes,  rates,  and  ou^oings,  payable  for  or  in 

respect  of  the  said  premises  to  the  day  of , 

shall  be  paid  and  discharged  by  the  said  (vendor^  his 
executors  or  administrators. 

And  lastly,  that  if  the  said  (vendor)  shall  not  deliver  an 
abstract  of  his  title  to  the  said  (purchaser)  or  his  solicitor 
before  the  expiration  of  one  calendar  month  from  the  date 
hereof,  or  shall  not  deduce  a  good  and  marketable  title  to  the 

said  messuage  and  premises   before  the  said day  of 

■ —  (as  the  case  may  he,)  this  present  agreement  shall  be 

utterly  void  to  all  intents  and  purposes  whatsoever,  and  the 
jurisdiction  of  equity  wholly  barred;  it  being  the  true  intent 
and  meaning  of  the  parties  hereto,  that,  in  the  event  afore- 
said, execution  of  this  agreement  shall  not  be  enforced  by 
any  court  of  equity,  notwithstanding  any  rule  (if  such  there 
be)  that  time  cannot  be  made  the  essence  of  a  contract,  or 
any  rule  or  maxim  whatsoever.     In  witness,  8lc. 

The  foregoing  form,  with  some  slight  variation,  may  be 
apphed  to  other  contracts  for  the  purchase  of  any  other 
estates,  property,  and  matters  that  are  capable  of  being 
transferred  and  delivered  in  specie:  but  note,  that  all  such 
contracts  to  be  binding  against  the  heir,  must  be  made  and 
entered  into  under  hand  and  seal,  and  not  by  the  bare  signor- 
ture  of  the  parties:  and  the  heire  must  be  expressly  named 
therein.     See  Shep.  Touch.  178. 

Annuity  Deeds.] — An  annuity,  strictly  taken,  is  a 
yearly  payment  (annus  redditus)  of  a  certain  sum  of  money 
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granted  to  another,  and  charging  the  peracm  of  the  grantor 
only.     1  Bac.  Abr,  tit  An. 

If  payable  out  of  lands,  it  is  properly  called  a  rent- 
CHABOB ;  but  if  both  the  person  and  estate  be  made  liable, 
as  they  most  commonly  are,  then  it  is  generally  called  an 

ANNUITY.     Ihid. 

And  these  rent-charges  may  be  granted  to  another  in^ee- 
iimple,  fee-tail,  or  for  life  or  years.*     Ibid. 

In  the  purchasing  of  atmuities  far  lives,  at  a  certain  price 
or  premium,  instead  of  advancing  the  money  on  an  ordinary 
loan  (a  practice  which  has  much  prevailed  of  late  years) ;  if 
by  the  terms  of  the  contract  the  lender^s  principal  is  bonafde 
(and  not  colourably,  Carth.  67,)  put  in  jeopardy,  no  ine- 
quality of  consideration  shall  make  it  an  usurious  bargain : 
though  under  some  circumstances  of  fraud  and  imposition, 
it  may  be  relieved  against  in  equity.    2  BL  Com.  461. 

And  upon  these  kind  of  securities  the  principal  is  most 
certainly  in  hazard  ;  for  if  the  annuitant  die  before  the  quar- 
terly day  of  payment  arrives,  nothing  is  due  for  the  inter- 
mediate time,  that  may  have  elapsed  since  the  last  quarterly 
day  of  payment  and  the  day  of  his  deatli,  unless  it  is  other- 
wise provided  for  by  the  deed  creating  the  annuity.  3Atk.  260. 

However,  to  put  some  check  to  these  improvident 
transactions,  which  are  usually  carried  on  with  much 
privacy,  it  is  knactbd  by  53  Geo.  III.  c.  141,  (which 
repealed  the  former  act  17  Geo.  III.  c.  26,)  That, 
within  thirty  days  after  the  execution  of  every  deed,  bond, 
instrument,  or  other  assurance,  whereby  any  annuity  or 
rent-charge  shall  be  granted  for  one  or  more  life  or  lives, 
or  for  any  term  of  years,  or  greater  estate,  determinable  on 
one  or  more  life  or  lives,  a  memorial  of  the  date  of  every 
such  deed,  bond,  instrument,  or  other  assurance ;  of  the 
names  of  all  the  parties  and  of  all  the  witnesses  thereto, 
and  of  the  person  or  persons  for  whose  life  or  lives  such 
annuity  or  rent-charge  shall  be  granted,  and  of  the  person 

♦   See  p.  263,  for  an  exposition  of  the  nature  of  rent-charges. 
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or  peraoos  by  whom  the  same  is  to  be  beneficially  received ; 
the  pecuniary  consideration  or  considerations  for  granting 
the  same^  and  the  several  sum  or  sums  to  be  paid,  shall  be 
enrolled  in  the  High  Court  of  Chancery,  in  the  form  or  to 
the  effect  therein  prescribed  ;*  otherwise  every  such  deed, 
bond«  instrument,  or  other  assurance,  shall  be  null  and  void 
to  all  intents  and  purposes.    §  2. 

His  act  does  not  extend  to  Scotland  or  Ireland,  nor  to 
any  annuity  or  rent-charge  given  by  will  or  by  marriage 
settlement,  or  for  the  advancement  of  a  child;  nor  to  any  an- 
nuity or  rent-charge  secured  uponfreehold  or  customary  lands  f 
aftqual  or  greater  amount  or  value,  over  and  above  any  other 
annuity,  and  the  interest  of  any  principal  sum  charged 
or  secured  thereon,  of  which  the  grantee^  had  notice  at  the 
time  of  the  grant, — or  secured  by  the  actual  transfer  of  stock 
in  any  of  the  public  funds,  the  dividends  whereof  are  of 
equal  or  greater  value  than  the  said  annuity ;  nor  to  any 
voluntary  annuity  or  rent-charge  granted  without  regard  to 
pecuniary  consideration  or  money'*s  worth ;  nor  to  any  an- 
nuity or  rent-charge  granted  by  any  Body  Corporate,  or 
under  any  authority  or  trust  granted  by  act  of  parliament.  §  1 0. 

The  old  act  extended  the  exemption  from  the  necessity 
of  memorializing  the  deed,  to  all  annuities  not  exceeding  ten 
pounds  ;  but  this  being  omitted  in  the  new  act,  it  will  be 
proper,  on  every  occasion,  to  keep  in  mind  that  this  act  ex- 
tends to  all  annuities  thus  required  to  be  memorialized, 
although  they  may  not  exceed  ten  pounds.  And  the  reason 
of  this  particular  exemption  not  having  been  continued 
by  the  new  act,  seems  to  have  originated  from  a  nefarious 
practice  which  had  been  adopted  by  money-Jenders,  in  order 
to  elude  the  provisions  of  the  former  act,  to  split  and  divide 
the  consideration-money  into  small  parts,  and  make  the 
grantors  grant  annuities  of  £10  to  different  persons;  thus  en- 

*  Blank  memorials  for  this  purpose  may  be  had  at  all  the  law  sta- 
tionen. 

f  As  leoidioldM  are  not  mentioned,  this  exemption  seems  not  to  ex- 
tend to  them. 
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hancing  the  costs  very  greatly  and  unnecessarily,  and  pre- 
venting that  publicity  being  given  to  the  transaction/ which  it 
was  the  object  of  the  legislature  to  raise  for  the  protection 
of  subsequent  purchasers. 

FOBMS    OF    ANNUITY    DEEDS. 

A  GRANT  OF  AN  ANNUITY  CHARGEABLE  UPON  DIVERS 
FREEHOLD  ESTATES,  DURING  THE  LIFE  OF  THE 
GRANTOR.* 

This  indenture  of  three  parts,  made,  &c.  between 
Sir  William  Gee,  (grantor,)  of,  8cc.  of  the  first  part;  (grantee,) 
of,  &c.  of  the  second  part ;  and  (trustee,)  of,  &c.  of  the  third 
part:  Whereas  the  said  (grantee)  hath  contracted  and 
agreed  with  the  said  (grantor)  for  the  absolute  purchase  of 

one  annuity  or  yearly  rent-charge,  or  annual  sum  of  £ , 

of  lawful  money  of  Great  Britain,  to  be  issuing  and  payable 
out  of,  and  charged  and  chargeable  upon  the  messuages^ 
farms,  lands,  and  hereditaments  hereinafter  particularly  men- 
tioned and  described,  and  to  be  paid  unto  the  said  (grantee,) 
his  executors,  administrators,  or  assigns,  free  from  all  taxes 
and  deductions  whatsoever,  for  and  during  the  term  of  the 
natural  life  of  the  said  (grantor),  at  or  for  the  price  or  sum 

of  £ ,  and  which  said  sum  of  £ he,  the  said 

(grantee^)  hath  paid  to  the  (grantor)^  at  or  before  the  sealing 
and  delivery  of  these  presents ;  and  for  securing  the  payment 
of  the  said  annuity  or  yearly  rent-charge,  or  annual  sum  of 

£ ,  to  the  said  (grantee,)  his  executors,  administrators, 

and  assigns,  during  the  natural  life  of  the  said  (gratUor),  he, 
the  said  (grantor,)  by  his  bond  or  obligation,  bearing  even 
date  with  these  presents,  is  become  held  and  firmly  bound 
unto  the  said  (grantee,)  his   executors,   administrators,  and 

assigns,  in  the  penal  sum  of  £ of  lawful  money  of 

Great  firitain,  with  a  condition  thereunder  written,  for 
making  the  same  void  on  payment  by  the  said  (grantor)  unto 
the  said  (grantee,)  his  executors,  administrators,  and  assigns, 
yearly  and  every  year  during  the  life  of  him,  the  said 
(grantor,)  of  one  annuity,  yearly  rent-charge,  or  annual  sum  of 
£ of  lawful  money  of  Great  Britain,  by  quarterly  pay- 
ments, on  the  days  and  times  and  in  the  manner  therein  and 
hereinafter  mentioned.  And  for  the  better  securing  the 
payment  of  the    said    annuity   of  £ unto  the  said 

•  This,  with  some  slight  variations,  may  be  applied  to  a  renUcharge 
in  fee,  fee-tail,  for  years,  or  the  lives  of  grantees. 
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(grantee^)  his  executors,  administcatprs.  and  assigns,  as 
aforesaid,  he,  the  said  (grantor,)  hath  duly  executed  a  war- 
rant of  attorney,*  also  bearing  even  date  with  the  said  bond  or 
writing  obligatory,  and  of  even  date  with  these  presents,  em- 
powering certain  attomies  therein  named  to  confess  judgment 
against  him  in  a  certain  action  of  debt  on  the  said  bond, 
at  the  suit  of  the  said  (grantee,)  in  his  Majesty^s  Court  df 

King^s  Bench  at  Westminster,  in  or  as  of term  next,  or 

any  succeeding  term,  for  the  said  sum  of  £ .     Now 

THIS  INDENTURE  WITNESSETH,  that  in  pursuance  of  the 
said  agreement,  and  for  the  better  and  more  effectually 
securing  the  true  and  .regular  payment  of  the  said  annuity, 

yearly  rent-charge,  or  annual  sum  of  £ ,  unto  the  said 

(grantee,)  his  executors,  administrators,  and  assigns,  during 
the  term  of  the  natural  life  of  the  said  (grantor);  and  also 
for  and  in  consideration  of  the  said  sum  of  £ of  law- 
ful money  of  Great  Britain  to  the  said  (grantor)  in  hand 
well  and  truly  paid  by  the  said  (grantee,^  at  or  before  the  seal- 
ing and  delivery  of  these  presents,  (being  in  full  for  the  ab- 
solute purchase  of  the  said  annuity,  yearly. rent-charge,  or 

annual  sum  of  £ ,  in  the  condition  of  the  said  bond 

or  obligation  mentioned,)  the  receipt  whereof  he,  the  said 
(grantor,)  doth  hereby  acknowledge,  and  thereof  an^i  there-, 
from,  and  of  and  from  the  same  and  every  part  thereof,  doth 
acquit,  exonerate,  and  for  ever  discharge  the  said  (grantee,) 
his  executors,  administrators,  and  assigns,  and  every  of  them, 
by  these  presents.  He,  the  said  (grantor,)  hath  given, 
granted,  and  confirmed,  and  by  these  presents  doth  give, 
grant,  and  confirm  unto  the  said  (grantee,)  his  executors, 
administrators,  and  assigns,  for  and  during  the  term  of  the 
natural  life  of  him  the  said  (grantee,)  onb  clear  annuity, 

yearly  rent-charge,  or   annual  sum  of  £ of  lawful 

money  of  Great  Britain,  to  be  issuing,  going,  and  payable, 
bad,  received,  and  taken  by  and  out  of,  and  from,  and 
charged  and  chargeable  uponi*  all  that  messuage  or  tene- 
ment, &c.;  AND  ALSO,  all  that.  Sic.;  and  also  by,  out  of, 

*  A  proper  memorandum  of  defeazance  was  indorsed  on  the  back  of 
ihe  above  warrant  of  attorney,  which  ought  always  to  be  the  caie,  al- 
though there  may  be  in  the  annuity  deed  itself  a  full  defeazance  in  respect 
thereof. 

'f'  This  form  of  the  grant  of  an  annuity  may  be  applied,  with  a  rery 
slight  variation,  to  an  annuity  charge  on  leasehold  premises;  describ- 
ing the  same  according  to  the  proper  particulars  thereof,  as  expressed  in 
the  lease  or  leases  by  wnich  the  same  are  held;  and,  in  ihe  further  testatum 
part  of  the  annuity  deed,  assigning  the  same  to  a  trustee  for  the  trust 

Kurpose  of  better  securing  the  payment  of  the  annuity  during  the  lease- 
old  term,  as  in  the  above  deed. 
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from,  and  upon  all  and  singular  other  the  manors,  messuages, 
lands,  tenements,  and  hereditaments  whatsoever,  of  him  the 
said  (grantor)^  or  whereof  or  wherein  he  or  any  person  or 

Eersons  in  trust  for  him,  hath  or  have  any  estate  for  life,  free- 
oldy  or  inheritance,  in  possession,  reversion,  remainder,  or 
expectancy*  situate,  lying,  and  being  within  the  said 
county  of  Kent,  or  elsewhere  within  the  kingdom  of 
Great  Britain;  to  have,  hold,  receive,  perceive,  take,  and 
enjoy  the  said  annuity,  yearly  rent-charge,  or  annual  sum  of 

£ hereby  granted,  and  every  part  thereof,  from  the 

day  of  the  date  of  these  presents,  unto  the  said  (grantee,)  his 
executors,  administrators,  and  assigns,  for  and  during  the 
term  and  time  of  the  natural  life  of  him  the  said  (grantor,) 
the   same  annuity,   yearly   rent-charse,   or  annual   sum  of 

£ ,  to  be  paid  and  payable  to  nim  the  said  (grantee,) 

his  executors,  administrators,  or  assigns,  in  the  common 
dining  hall  of  Lincoln*s  Inn  in  the  county  of  Middlesex,  by 
four  even  and  equal  quarterly  payments,  between  the  hours 
of  10  and  12  o^clock  in  the  forenoon  of  the  several  days  and 
times  following:  (that  is  to  say,)  on  the,  &c.  in  each  and 
every  year,  by  even  and  equal  parts  and  portions,  without 
making  any  deduction,  defalcation,  or  abatement  whatso- 
ever, out  of  the  same,  or  out  of  any  part  thereof,  for  or  in 
respect  of  any  taxes,  charges,  assessments,  payments,  or 
other  matter,  cause,  or  thing  whatsoever^  already  taxed, 
charged,  assessed,  or  imposed,  or  to  be  hereafter  taxed^ 
charged,  assessed,  or  imposed  upon  the  said  premises  hereby 
respectively  charged  with  the  payment  of  the  said  annuity 

of  £ ,  or  upon  any  part  thereof,  or  upon  the   said 

(grantee,)  his  executors,  administrators,  or  assigns,  in  respect 
thereof,  by  the  authority  of  Parliament  or  otherwise  howso- 
ever;  the  first  payment  thereof  to  begin  and  be  made  on  the 

day  of now  next  ensuing  the  date  of  these  presents. 

And  also,  a  proportionable  part  of  the  said  annuity  for  the 
time  which  shall  have  elapsed  from  the  last  quarterly  day  of 
payment  thereof,  up  to  the  time  of  the  decease  of  the  said 
(grantor.)  Provided  always,  and  it  is  hereby  declared 
by  and  between  all  the  said  parties  hereto,  and  it  is  the  true 
intent  and  meaning  of  them  and  of  these  presents ;  and  the 
said  (grantor,)  for.bimself,  his  heirs,  executors,  and  adminis- 
trators, doth  hereby  expressly  covenant,  grant,  and  agiee  to 
and  with  the  said  (grantee,)  his  executors,  administrators,  and 
assigns,  in  manner  and  form  following :  (that  is  to  say,)  that 
if  it  shall  happen  that  the  said  annuitv,  yearly  rent-charge,  or 

annual  sum  of  £ ,  or  any  part  thereof,  shall  at  any  time 

happen  to  be  behind  or  unpaid  by  the  space  of  twenty-one  days 
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next  over  or  after  any  or  either  of  the  said  days  or  times  of fiay- 
ment,  whereou  the  same  ou^htto  be  paid  as  aforesaid,  oetMg 
lawfully  demanded;  then  and  from  thenceforth,  from  time  to 
time,  so  often  as  the  same  shall  happen,  it  shall  and  may  be 
lawful  to  and  for  the  said  {grantee,)  his  executors,  adminis- 
trators, and  assigns,  during  the  natural  life  of  the  said 
(grantor,)  into  and  upon  all  and  singular  the  said  messuages, 
8lc.,  hereby  charged  with  the  payment  of  the  said  annuity  of 

£ ,  and  into  and  upon  every  or  any  part  or  parts  thereof 

to  enter  and  distrain ;  and  the  distress  and  distresses  then 
and  there  found,  to  take,  lead,  drive,  carry  away,  and  im- 
poi^nd;  and  the  same  in  pound  to  detain  and  keep,  until 
the    said  annuity,    yearly   rent-charge,  or   annual    sum  of 

£ ,  and  all  arrears  thereof  so  unpaid,  and  all  costs, 

charges,  damages,  and  expenses  whatsoever,  attending  the 
making  and  keeping  such  distress  and  distresses,  shall  be 
fully  paid  and  satisfied :  and  in  default  of  payment  thereof  in 
due  time  aft;er  such  distress  or  distresses  snail  be  so  taken,  to 
appraise  and  sell,  or  dispose  of  the  same  according  to  the 
doe  course  pf  law,  to  the  intent  that  thereby  and  therewith 
the  said  (graritee,)  his  executors,  administrators,  or  assigns, 
shall  and  may  be  fully  paid  and  satisfied  the  said  annuity, 

yearly  rent-charge,  or  annual  sum  of  £-^ ,  and  every 

part  thereof,  and  all  arrears  of  the  same,  and  all  costs, 
damages,  and  expenses  attendinsc  the  recovery  thereof.  An  d 
FURTHER  ALSO,  that  in  case  the  said  annuity,  yearly  rent- 
charge,  or  annual  sum  of  £ ,  or  any  part  thereof,  shall  at 

any  time  or  times  hereafter  be  behind  or  unpaid  by  the  space 
of  forty  days  next  over  or  after  the  same  shall  become  due  and 
payable,  as  aforesaid ;  then  and  so  often,  ft'om  time  to  time, 
(although  no  formal  demand  shall  have  been  made  thereof, 
or  of  the  arrears  thereof,)  it  shall  and  may  be  lawful  to  and 
for  the  said  {grantee,^  his  executors,  administrators,  and 
assigns,  during  the  liie  of  him  the  said  (grantor,)  into  and 
upon  all  and  singular  the  said  messuages,  &c.  (hereby 
cnarged  with  the  payment  of  the  said  yearly  rent-charge,  as 
aforesaid,)  to  enter ;  and  the  rents,  issues,  or  produce,  and 
profits  thereof,  and  of  every  part  thereof,  to  have,  receive, 
and  take,  to  and  for  his  and  their  own  use,  until  he  and  they 
shall  therewith  and  thereby  be  fully  paid  and  satisfied,  the 
said  annuity,  yearly  rent-charge,  or  annual  sum  of  £ — - —  , 
and  every  part  thereof,  and  all  arrears  of  the  same  due  at 
the  time  of  such  entry  or  entries  respectively ;  and  also,  all 
such  arrears  thereof  as  shall  occur  and  grow  due  during  the 
time  that  he  or  they  shall,' by  virtue  of  such  entry  or  entries, 
be  in  possession  of  the  said  premises,  together  with  all  such 
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costSy  charges,  damages,  and  expenses  whatsoever,  as  shall 
be  laid  out  or  sustained  by  the  said  {grantee,)  his  executors, 
administrators,  or  assigns,  or  occasioned  by  or  by  reason  of 
the  non-payment  of  the  same ;  such  entry  or  entries,  when 
made,  to  be  without  impeachment  of  or  for  any  manner  of 
waste  whatsoever.  And  this  indenture  further  wit- 
NBssETH,  that  for  the  considerations  aforesaid,  and  also  for 
the  further,  better,  and  more  effectually  securing  the  due 
and  punctual  payment  of  the  said  annuity,  yearly  rent- 
charge,  or  annual  sum  of  £ ,  to  the  said  (gratUee,)  his 

executors,  administrators,  or  assigns,  at  the  days  and  times 
and  in  the  manner  hereinbefore  and  in  and  by  the  condition 
of  the  said  recited  bond  or  obligation  mentioned  for  payment 
thereof,  as  aforesaid;  and  also,  in  consideration  of  the  sum 
of  10s.  of  lawful  money  of  Great  Britain  to  the  said  (grantor) 
in  hand  paid  by  the  said  (trustee,,  at  or  before  the  sealing 
and  delivery  of  these  presents,  the  receipt  whereof  is  hereby 
acknowledged;  He  the  said  (grantor)  hath  granted,  bar- 
gained, sold,  and  demised,  and  by  these  presents  doth  (at 
the  request  and  by  and  with  the  consent  and  approbation  of 
the  said  (grantee,)  testified  by  his  being  a  party  to  and  exe- 
cuting these  presents,)  grant,  bargain,  sell,  and  demise  unto 
the  ^d  (trustee)  all  those  the  aforesaid  messuages  or  tene- 
ments, farms,  lands,  hereditaments,  and  premises  whatsoever, 
hereinbefore  charged  with  the  pajrment  of  the  said  annuity  or 

yearly  rent^charge  of  £ ,  with  their  and  every  of  their 

rights,  members,  and  appurtenances,  and  the  reversion  and 
reversions,  remainder  and  remainders,  yearly  and  other  rents, 
issues,  and  profits  of  the  said  messuag^es.  See,  and  every  of 
them,  and  every  part  thereof ;  TO  have  and  to  hold  the  said 
messuages,  tenements,  farms,  lands,  and  hereditaments,  and 
all  and  singular  other  the  hereditaments  and  premises  hereby 
granted  and  demised,  or  intended  so  to  be,  with  their  and  every 
of  their  rights,  members,  and  appurtenances,  unto  the  said 
(trustee,)  his  executors,  administrators,  and  assigns,  from  the 
day  next  before  the  day  of  the  date  of  these  presents,  for  and 
during  the  full  time  and  unto  the  full  end  and  term  of  ninety- 
nine  years  from  thence  next  ensuing,  and  fully  to  be  complete 
and  ended,  without  impeachment  of  or  for  any  manner  of 
waste,  UPON  the  trusts  and  under  and  subject  to  the 
proviso  and  agreement  hereinafter  mentioned,  expressed,  and 
declared  of  and  concerning  the  same;  that  is  to  say,  in 
TRUST,  to  permit  and  suffer  the  said *(graii/Of)  and  his  assies 
to  receive  and  take  the  rents,  issues,  and  pronts  of  all  and  sin- 
gular the  said  messuages,  &c.,  and  every  of  them,  and  every 
part  thereof,  until  default  shall  be  ma^e  in  payment  of  the 
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said  annuity,  yeady  rent-charge»  or  annual  sum  of  £• 


or  some  part  thereof,  at  the  days,  times,  and  place,  and  in 
manner  hereinbefore,  and  in  and  by  the  condition  of  the  said 
recited  bond,  limited  and  appointed  for  payment  thereof: 
AND  UPON  THIS  FURTHER   TRUST,  that  in  case  the  said 

annuity,  yearly  rent-charge,  or  annual  sum  of  £ ,  or 

any  part  thereof,  shall  happen  to  be  behind  or  unpaid  by 
the  space  of  forty-one  days  next  over  or  after  any  of  the 
days  and  times  of  payment  whereon  the  same  is  herein- 
before, and  in  and  by  the  condition  of  the  said  recited  bond 
or  obligation,  appointed  to  be  paid,  as  aforesaid,  being  law- 
fully demanded;  then  and  so  often,  from  time  to  time,  it  shall 
and  may  be  lawful  to  and  for  the  said  (trustee,)  his  executors, 
administrators,  or  assigns,  by  and  out  of  all  and  singular  the 
said  messuages,  8cc.  hereinbefore  mentioned,  and  hereby 
bargained,  sold,  and  demised,  or  intended  so  to  be,  as  afore- 
said, and  the  rents,  issues,  profits,  and  proceeds  thereof;  or 
by  demising,  leasing,  mortgaging,  or  selling  the  same  pre- 
mises, or  any  part  mereof  respectively,  for  all  or  any  part  of 
the  said  term  of  ninety-nine  years  hereby  granted,  as  afore- 
said; by  such  other  ways  or  means  as  to  him  the  sdiid  {trustee^) 
his  executors,  administrators,  or  assigns,  shall  seem  meet,  to 
raise  and  levy  such  sum  and  sums  of  money  as  shall  be  suffi- 
cient, from  time  to  time,  to  pay  and  satisfy  the  said  annuity, 

yearly  rent-charge,  or  annual  sum  of  £ ,  or  so  much 

thereof  as  shall,  from  time  to  time,  happen  to  be  in  arrear 
and  unpaid,  together  with  all  such  costs,  charges,  damages, 
and  expenses,  as  he  the  said  {trustee)  and  (grantee,)  or  either 
of  them,  their  or  either  of  their  executors,  administrators, 
or  assigns,  or  any  of  them,  shall  sustain,  expend,  or  be  put 
into,  for  or  by  reason  or  means  of  the  non-payment  of  the 

said  annuity,  yearly  rent-charge,  or  annual  sum  6{  £ , 

at  the  day  and  times  and  in  manner  hereinbefore,  and  in  and 
by  the  condition  of  the  said  recited  bond  or  obligation  in 
that  behalf,  mentioned,  limited,  and  appointed  for  payment 
thereof,  and  shall  and  do  pay,  apply,  and  dispose  of  the 
monies  arising  thereby  or  therefrom  in  payment  and  satis- 
faction thereof  accordingly  ;  and  also,  shall  and  do  permit 
and  suffer  the  said  (grantor)  and  his  assigns  to  receive  and 
take  what  shall  remain  over  and  above  so  much  thereof  as 
shall  be  sufficient,  from  time  to  time,  to  pay  and  satisfy  the 

said  annuity,  yearly  rent-charge,  or  annual  sum  of  £ — , 

and  all  arrears  thereof,  and  all  costs,  charges,  damages,  and 
expenses,  attending  the  execution  of  the  aforesaid  trusts,  to 
and  for  his  and  their  own  use  and  benefit.  Provided 
ALWAYS  nevertheless,  and  it  is  hereby  expressly  declared 
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payments*  forfeitures,  re-entries,  debts  of  record,  debts  due 
to  the  King^s  Majesty,  and  of,  from,  and  against  all  other 
estates,  titles,  defects  of  title,  trouble^  charges,  and  incum- 
brances whatsoever,  already  had,  made,  done,  committed,  or 
suffered,  or  hereafter  to  be  made,  committed,  done,  or  suffered 
by  the  said  {grantor,)  or  any  other  person  or  persons  whom- 
soever, claiming  or  to  claim  by,  from,  or  under,  or  in  trust 
for  him  or  any  of  his  ancestors.  And,  lastly,  that  he  the 
said  (grantor,)  and  all  and  every  other  person  or  persons 
whomsoever,  lawfully  claiming  or  to  claim  by,  from,  under, 
or  in  trust,  for  him  or  any  of  his  ancestors,  shall  and  will, 
from  time  to  time,  and  at  all  times  hereafter,  during  the  term 
of  his  natural  life,  upon  every  or  any  reasonable  request  to 
be  made  for  that  purpose  by  the  said  (grantee,)  his  executors; 
administrators,  or  assigns,  but  at  the  proper  costs  and  charges 
in  the  law  of  him  the  said  (grantor,)  make,  do,  acknowledge, 
levy,  suffer,  and  execute,  or  cause  or  procure  to  be  made,  done, 
acknowledged,  levied,  suffered,  and  executed,  all  and  every 
or  any  such  further  and  other  lawful  and  reasonable  act  and 
acts,  deed  and  deeds,  devices,  conveyances  and  assurances,  in 
the  law  whatsoever,  for  the  further,  better,  and  more  perfect 
and  absolute  granting,  assuring,  and  confirming  of  the  said 

annuity,  yearly  rent-charge,  or  annual  sum  of  £ ,  unto 

the  said  (grantee,)  bis  executors,  administrators,  and  assigns, 
for  and  during  the  term  of  the  natural  life  of  him  the  said 
(grantor,)  in  manner  aforesaid;  and  for  the  further,  better, and 
more  effectually  conveying,  assuring,  and  confirming  all  and 
singular  the  said  messuages,  farms,  lands,  hereditaments,  and 
premises,  with  their  and  every  of  their  rights,  members,  and 
appurtenances  hereinbefore  mentioned,  and  hereby  demised 
unto  the  said  (tnutee,)  his  executors,  administrators,  and 
assigns,  for  all  the  then  remainder  of  the  said  term  of  ninety- 
nine  years  which  shall  be  thereof  then  to  come  and  unex- 
pired, and  according  to  the  true  intent  and  meaning  of  these 
presents,  as  by  the  said  (grantee,)  his  executors,  adminis- 
trators, or  assigns,  or  his  or  their  counsel  learned  in  the  law 
shall  in  that  behalf  be  reasonably  devised,  or  advised  and 
required.     In  witness,  &c. 

The  foregoing  deed  was  first  settled  by  the  late  Mr. 
DuANE,  ojid  afterward,  at  the  request  of  one  of  the 
parties,  laid  before  the  late  Mr.  Bray,  and  finally 
settled  and  approved  of  by  the  latter  gentleman. 

This  deed  was  for  the  granting'  of  an  absolute  annuity  for 
the  life  of  the  grantor,  and,  therefore,  did  not  contain  any 
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defeazance  in  respect  of  the  warrant  of  attorney  therein 
recited ;  nor  any  clause  enabling  the  grantor  to  repurchase 
the  annuity. 

It  is  noWy  however,  the  common  and  usual  practice  in  these 
transactions  to  insert  such  a  defeazance^  and  such  power  to 
repurchase,  immediately  after  the  covenant  for  further 
assurance. 

This  defeazance  (which  ought  in  all  cases  to  be  also 
indorsed  on  the  back  of  the  warrant  of  attorney)  may  be  in 
the  following  form  : — 

And  whereas  it  has  been  agreed  that  iud^ent  shall  be 
forthwith  entered  up  upon  the  said  hereinbemre  m  part  recited 
warrant  of  attorney ;  Now  it  is  hereby  agreed  and  de- 
clared,* that  the  said  judgment,  when  so  entered  up,  shall 
be  as  a  collateral  secunty  only  for  the  payment  of  the  said 

annuity  or  yearly  rent-charge  of  £•• ,  at  the  times  in 

and  by  the  condition  of  the  said  bond  and  by  these  presents 
appointed  for  payment  thereof;  and  that  no  execution  shall 
be  sued  out  upon  the  said  judgment,  until  some  payment  of 
the  said  annuity  or  yearly  rent-charge  shall  be  in  arrear 
for  the  space  of  twenty*one  days^  next  after  some  or  one  of 
the  said  days  whereupon  the  same  ought  to  be  paid  as  afore- 
said :  But,  when  and  so  often  as  any  part  of  the  said  annuity 
or  yearly  rent-charge  shall  be  behind  and  unpaid  for  the 
space  of  twenty-one  days  next  after  any  of  the  said  days  of 
payment,  it  shall  be  lawful  for  the  said  grantee,  his  executors, 
administrators,  or  assigns,  to  sue  out  such  writ  or  writs  of 
execution  upon  the  said  judgment,  as  he  or  they  shall  think 
fit  for  the  same  and  all  arrears  thereof,  and  all  costs  and 
charges  sustained  by  reason  of  the  nonpayment  of  the  same. 
And  that  it  shall  not  be  necessary  for  tne  said  (grantee,)  his 
executors,  administrators,  or  assigns,  to  cause  the  said  judg- 
ment to  be  revived,  although  the  same  may  have  been  entered 
of  record  for  the  space  of  one  year  or  upwards,  or  the  said 
{grantee)  shall  be  then  dead,  any  rule  or  practice  of  the  said 
court  in  which  the  same  shall  be  entered  up  to  the  contrary 
in  any  wise  notwithstanding.     And  that  the  said  (grantor,) 

*  This  may  be  by  a  proviso   instead  of  a  distinct  agreement ;'  as, 
— -"  Provided  always  nevertheless,  and  it  is  hereby  declared  and  agreed, 
that  the  judgment  to  be  entered  up,  upon  the  said  hereinbefore  in 
pa'rt  recited  warrant  of  attorney,  shall  be/'  &c. 
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his  heirs,  executors,  or  administrators,  shall  not,  nor  will 
have,  take,  or  receive,  or  attempt  to  have,  take,  or  receive, 
anjr  benefit  or  advantage  for  want  of  the  said  judgment  being 
revived  or  kept  on  foot.  And  this  indevtube  fur- 
THEB  WITNESSETH,  that  in  pursuance  of  an  agreement 
entered  into  by  and  between  tne  said  parties  in  that  behalf, 
it  is  hereby  declared  and  agreed,  and  the  said  (grantee)  for 
himself,  his  heirs,  executors,  and  administrators,  doth  hereby 
covenant,  grant,  and  agree,  to  and  with  the  said  {grantor,) 
his  heirs,  executors,  and  administrators,*  that  in  case  the  said 
(grantor)  shall  at  any  time  hereafter  be  desirous  of  repurchas- 
ing the  said  annuity  or  yearly  rent-charge,  and  shall  give 
unto  the  said  (grantee,)  his  executors,  administrators,  or 
assigns,  three  calendar  months^  notice  thereof  in  writing, 
on  any  or  either  of  the  aforesaid  days  limited  and  appointed 
for  the  payment  thereof,  he  the  said  (sraniee,)  his  executors, 
administrators,  or  assigns  shall  and  will,  at  the  end  and  expi- 
ration of  the  said  three  calendar  months,  upon  being  paid  all 
arrears  of  the  said  annuity  or  yearly  rent-charge  up  to  that 

time,  accept  the  sum  of  £ of  lawful  money  of  Great 

Britain,  in  full  for  the  repurchase  thereof;  and  upon  payment 
of  the  same  they  the  said  (grantee  and  trustee,)  their  respec- 
tive executors,  administrators,  and  assigns,  shall  and  will,  at 
the  request  and  costs  and  expense  of  the  said  (grantor,)  his 
heirs,  executors,  or  administrators,  release  or  assign  the  said 

annuity  or  yearly  rent-charge  of  £ ,  and  tne  several 

securities  given  for  the  same,  and  surrender  or  assign  over 
the  said  term  and  premises  unto  the  said  (grantor,)  his  execu- 
tors, administrators,  or  assigns,  or  unto  such  other  person 
or  persons  as  he  or  they  shall  direct  and  appoint;  and 
deliver  up  these  presents,  and  the  aforesaid  bond  to  be  can- 
celled, and  acknowledge  satisfaction,  or  cause  satisfaction  to 
be  acknowledged  on  tine  record  of  the  judgment  which  may 
be  entered  up  by  virtue  of  the  said  recited  warrant  of  attor- 
ney, and  do  every  other  act,  deed,  matter,  and  thing  what- 
soever, necessary  or  proper  for  the  releasing,  extinguishing, 
or  assigning  the  said  annuity  or  yearly  rent-charge  and 
securities    respectively,    as  the    said    (grantorj)  his  heirs. 


f 


*  This  power  to  repurchase  may  b^  also  by  proviso ;  as, — "  FROVioin) 
''  ALSO,  and  it  is  hereby  further  declared  and  agreed,  by  and  between  the 
said  parties,  in  pursuance  of  an  agreement  entered  into  by  and  between 
them  hi  that  behalf,  and  the  said  (grantor)  for  himself,''  &c. 
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executors,  administrators,  or  assigns,  or  his  or  their  counsel^ 
learned  in  the  law^  shalL  reasonably  require. 

In  witness,  &c. 

6eant  of  an  annuity  secured  on  money  in 

the  funds. 

This*  indenture,  made,  &c.  between  (grantor)  of,  &c. 
of  the  one  part,  and  (grantee)  of,  &c.  of  the  other  part  :* 
Whereas,  (here  recite  the  settlement  or  will  under  which  the 

Srantor  became  entitled.)     And  whereas  the  said  (grantee) 
ath  contracted  with  the  said  (grantor)  for  the  purchase  of 

an  annuity  or  yearly  sum  of  £ ,  during  the  life  of  the 

said  (grafUor,)  [pros  the  case  mau  &e]  at  or  for  me  price  or  sum 
of  £ ,  to  be  secured  by  the  bond  and  warrant  of  attor- 
ney of  the  said  (grantor^)  and  also  by  the  dividends  and  inte- 
rest of  the  said  £ 3  per  cent,  consolidated  Bank  annui- 
ties, in  the  manner  hereinafter  expressed.f  And  whereas 
for  the  better  securing  the  payment  of  the  said  annuity,  the 
said  (grantor,)  by  his  bond  or  obligation,  (Aere  recite  the 
bond  and  warrant  of  attorn^,  as  in  the  former  precedent,) 
Now  THIS  indenture  WITNESSETH,  that  in  consideration 

of  the  sum  of  £ —  of  lawful  money  of  Great  Britain  to 

the  said  (grantor)  in  his  own  proper  person,  paid  by  the  said 
(grantee)  upon  the  sealing  and  delivery  of  these  presents,  the 
receipt  whereof  the  said  (grantor)  doth  hereby  acknowledge, 
and  of  and  from  the  same  doth  exonerate  and  for  ever  dis- 
charge the  said  (gratUee,)  his  executors,  administrators,  and 
assigns,  as  well  by  these  presents  as  by  the  receipt  for  the 
said  sum  hereupon  indorsed,  he  the  said  (grantor)  hath 
given,  granted,  bargained,  sold,  and  confirmed,  and  by  these 
presents  doth  give,  grant,  bargain,  sell,  and  confirm  unto 
the  said  (grantee^)  his  executors,  administrators,  and  assigns, 
for  and  during  the  term  of  the  natural  life  of  him  the  said 


*  If  it  is  intended  that  there  should  be  a  trustee,  he  must  be  made  a 
party  of  the  third  part. 

t  If  the  annuity  is  intended  to  be  secured  by  the  actual  transfer  of  stock 

to  the  trustees,  say, — "  By  the  transfer  of  jf 3  per  cent,  consolidated 

"  Bank  annuities  from  the  said  {grantor)  to  the  said  {ttustees,)  upon  and 

"  for  the  trusts  hereinafter  expressed,  and  the  said  bank  annuities  have 

'<  been  accordingly  so  transferred  before  the  signing  or  sealing  of  these 

*'  presents,  and  are  now  standing  in  the  joint  names  of  the  said  (^trustees) 

"  in  the  books  of  the  Governor  and  Company  of  the  Bank  of  Englaod." 
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{granior^)  [or  the  grantee,]  [or  the  nominees  of  the  grantee,  as 
the  case  mai/  be,  and  the  lives  and  life  of  the  survivors  and  sur- 
vivor of  them,]  o  N  E  A  N  N  u  iTY  or  clear  yearly  sum  of  £ 

of  lawful  money  of  Great  Britain,  clear  of  all  taxes,  deductions, 
and  abatements  whatsoever,  to  be  charged  upon  and  issuing 
and  payable  out  of  the  dividends,  interest,  and  annual 
proceeds  of  the  said  £  3  p3r  cent,  consolidated  Bank 

annuities  in  the  manner  hereinafter  expressed,  and  to  be  paid 
in  the  common  dining-hall  of  Lincoln^s  Inn,  in  the  county  of 

Middlesexi  by  two  equal  half-yearly  payments,  on  the 

day  of %    and  on  the day  of ^  in  each  year, 

between  the  hours  of  ten  and  twelve  o'clock  in  the  daytime ; 

the  first  payment  thereof  to  be  made  on  the day  of 

next  ensuing  the  day  of  the  date  of  these  presents,  together 
with  a  proportionable  part  of  the  said  annuity  for  the  time  that 
shall  elapse  between  the  last  of  the  said  days  of  payment  next 
preceding  the  decease  of  the  said  (grantor,)  [or  grantee,  or 
nominees,  or  the  survivor,  or  longest  liver  of  them,  as  may 
be]  at  the  time  of  such  his  or  her  decease  And  the  said 
(grantor)  for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  doth  hereby  covenant,  declare,  and  agree,  to 
and  with  the  said  (grantee,)  his  executors,  administrators, 
and  assigns,  that  he  the  said  (grantor,)  his  heirs,  executors, 
or  administrators,  shall  and  will  well  and  truly  pay,  or  cause 
to  be  paid,  unto  the  said  (grantee,)  his  executors, .  adminis- 
trators,  and   assigns,    the  said  annuity  or  yearly   sum   of 

£ ^  together  with  such  proportionable  part  thereof  as 

aforesaid,  at  the  days  and  tim?s,  and  in  the  manner  herein- 
before appointed  for  payment  thereof.  And  this  inden- 
ture FURTHER  WITNESSETH^  thaf^  for  the  considerations 
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*  If  the  annuity  is  secured  by  the  actual  transfer  of  stock  to  trustees, 
this  farther  testatum  part  of  the  deed  must  run  thus : — 

It  is  hereby  agreed  and  declared,  by  and  betwejcn  all  and  every  the 
parties  hereto,  and  the  said  (grantor)  doth  hereby  covenant,  declare, 

and  agree,  to  and  with  the  said  {grantee,)  that  the  said  sum  of  £ 

3  per  cent,  consolidated  Bank  annuities  was  so  transferred  by  him  the 
said  (grantor)  to  the  said  (trustees)  as  aforesaid,  upon  trust  only;  and 
"  that  they  the  said  {trustees,)  and  the  survivor  of  them,  and  the  executors, 
'*  administrators,  and  assigns  of  such  survivor,  shall  stand  and  be  pos- 
''  sessed  of  all  the  said  consolidated  Bank  annuities,  upok  the  trusts, 
and  for  the  ends,  intents,  and  purposes,  and  under  and  subject  to  the 
provisoes,  declarations,  and  agreements' hereinafter  expressed  and  de- 
clared of  and  concerning  the  same,  (that  is  to  say,)  ifpoji  trust,"  &c. 
as  in  next  page. 


« 
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aforesaid,  he  the  said  (grantor)  hath  granted,  bargained, 
sold,  and  assigned,  and  by  these  presents  doth  grant,  bar- 
gain, sell,  assign,  and  confirm  unto  the  said  (grantee,)  for 
trustee,  as  the  case  may  be,]  his  executors,  administrators^ 
and  assigns,  all  and  every  the  interest,  dividends,  and 
annual  proceeds,  to  arise  and  be  payable  during  the  natural 
life  of  the  said  (grantor^  [or  grantee,  or  the  fiatural  lives  of  the 
said  nominees f  and  the  life  of  the  survivor  or  longest  liver  of 

them^  upon  or  in  respect  of  the  said  sum  of  £ 3  per 

cent  consolidated  Bank  annuities  to  which  the  said  {grantor) 
is  entitled  [for  his  life]  by  virtue  of  the  said  hereinbefore  in 
part  recited  [indenture  of  settlement,  or  will,'\  as  aforesaid, 
and  all  the  estate,  right,  title,  interest,  property,  claim,  and 
demand  whatsoever,  as  well  equitable  as  legal,  of  him  the 
said  (grantor)  in  or  to  the  same;  To  have  and  to  hold, 
receive,  take,  and  enjoy  the  said  interest,  dividends,  and 
annual  proceeds  of  the  said  sum  of  £ 3  per  cent,  con- 
solidated Bank  annuities  hereby  assigned,  and  all  benefit 
and  advantage  thereof,  unto  the  said  (grantee,)  his  eitecutors, 
administrators,  or  assigns,  from  henceforth,  for  the  natural 
life  of  the  said  (grantor,)  [or  (grantee^  or  the  joint  natura^i 
lives  of  the  said  grantee  znA  nominees,  and  the  lives  and  life 
of  the  survivors  and  survivor,  of  longest  liver  of  them,  as 
the  case  may  be,]  Upon  trust,  that  he  the  said  (grantee,) 
[or  trustee,'\  his  executors,  administrators,  or  assigns,  do 
and  shall  out  of  the  said  interest  or  dividends  and  annual 
proceeds,  from  time  to  time  pay  or  retain  to  himself  arid 
themselves,  [or  to  or  for  the  said  (grantee^  his  executors, 
administrators,  or  assigns,  where  there  are  trustees^  the  said 

annuity  or  yearly  sum  of£ ,  at  the  days  and  times 

hereinbefore  appointed  for  payment  thereof;  and  in  the  next 
place  do  and  shall  pay  or  retain  all  leasonable  expenses 
which  the  said  (grantee,)  [or  trustee,']  his  [or  their]  executors, 
administrators,  or  assigns,  shall  be  put  unto  by  reason  of 
any  default  in  payment  of  the  same,  or  any  other  matter, 
cause,  or  thing  whatsoever  relating  thereto;  and  after  full 
payment  and  satisfaction  thereof,  then  do  and  shall  pay  the 
residue  or  «urplus  (if  any)  of  the  said  trust-monies  unto  the 
said  (grantor,)  [his  executors,  administrators,  or  assigns;] 
and  the  said  (grantor)  doth  hereby  constitute  and  appoint 
\here  insert  a  power  of  attorney  to  the  grantee  or  the  trustees,  to 
receive  the  dividends  as  in  page  426  siq)ra.]  And  the  said 
(grantor)  doth  hereby  further  covenant^  declare,  and  agree, 
to  and  with  the  said  (srantee,)  his  executors,  administrators, 
and  assigns,  that  he  the  said  (grantor)  now  hath  in  himself 
full  power,  and  lawful  and  absolute  authority,  to  grant  the 
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said  annuitjr  or  yearly  sum  of  £ ,  and  to  asaign  the ' 

interest,  dividends,  and  annual  proceeds  of  the  said  sum  of 

£ 3  per  cent,  consolidatea  Bank  annuities  in  manner 

aforesaid;  And  that  he  the  said  (grantor)  shall  not,  nor  will 
at  any  time  during  his  natural  life,  do,  or  willingly  suffer  to 
be  done  any  act,  deed,  matter,  or  thing  whatsoever,  whereby 
the  receipt  of  the  dividends,  interest,  and  proceeds  of  the  said 
bank  annuities  can  or  may  be  prevented,  impeded,  or  delayed ; 
And  also,  that  he  the  said  {grantor)  shall  and  will  at  any 
time  or  times  hereafter,  at  the  reasonable  request  of  the  said 
(grantee,)  his  executors,  administrators,  or  assies,  appear  in 
person  at  any  office  of  insurance  within  the  cities  of  London 
or  Westminster,  or  otherwise  send  and  transmit  notice  of  his 
place  of  abode,  and  certificate  of  his  being  alive,  and  of  the 
state  of  his  health,  in  order  that  he  the  said  (grantee,)  his 
executors,  administrators,  or  assigns,  may  insure  the  life  of 
him  the  said  (grantor ;)  An  d  further,  that  he  the  said  (grantor) 
will  not  [durmg  the  life  of  the  said  (grantee)  or  nominees, 
or  the  survivor  of  them^]  leave  this  kingdom  without  first 
giving  twenty-one  days  notice  thereof  in  writing  to  the  said 
(grantee,)  his  executors,  administrators,  or  assigns;  And, 
moreover,  he  the  said  (grantor)  doth  hereby  expressly  direct 
and  appoint,  that  the  said  (trustees  named  in  the  will  or  settle* 
mentf)  or  other  the  trustees  of  the  said  premises  for  the  time 
being,  shall  not  during  the  natural  life  of  the  said  (grantor,) 
sell,  dispose  of,  transfer,  alter,  or  change  the  aforesaid  sum 
of  £ — - —  3  per  cent,  consolidated  Bank  annuities  in  exer- 
cise of  the  power  or  authority  to  them  in  that  behalf  given  by 
the  said  recited  indenture  or  deed  of  settlement,  [or  will,]  as 
aforesaid,  without  the  consent,  in  writing,  of  the  said  (grantee,) 
his . executore,  administratore,  or  assigns;  And,  lastly, 
that  the  said  (grantor,)  his  executore  and  administrators, 
shall  and  will  at  all  times  hereafter,  at  the  request  of  the  said* 
(grantee,)  his  executors,  administratore,  and  assigns,  but  at 
the  costs  and  expense  of  him  the  said  (grantor),  his  executors 
or  administratore,  make,  do,  and  perfect  all  such  further  and 
other  lawful  and  reasonable  acts,  deeds,  assignments,  and  as- 
surances in  the  law  whatsoever,  for  the  further,  better,  or  more 
satisfactorily  granting  and  securing  the  said  annuity,  or  clear 

yearly  sum  of  £ ,  and  for  assigning  and  assuring  the 

dividends  and  interest  of  the  said  sum  of  x 3  per  cent. 

consolidated  Bank  annuities  for  the  purposes  aforesaid,  as 
shall  be  required  by  the  said  (grantee,)  his  executore,  admi- 
nistratore, or  assigns.  [JEfere  insert  the  usual  deftazance  upon 
the  warrant  of  attorney,  and  a  power  to  repurchase. 

In  witness,  &c. 


(annuity  deeds.)  619 

GRANT    OF    ANNUITY    SECURED    BY    GRA'NT,  BOND,    AND 

WARRANT   OF    ATTORNEY    ONLY. 

This  indenture,  made,  Bcc.  between  (grantor,)  of,  &c. 
of  the  one  part;  and  (grantee,)  of,  &c.  of  the  other  part; 
Whereas,  [here  recite  the  contract  for  the  purchase  of  the 
annuity, .  arid  the  bofid  and  warrant  of  attorney  giveiifor  secur- 
ing  the  same,'}  as  by  the  said  bond  or  obligation,  and  warrant 
of  attorney,  reference  being  thereunto  had,  will  more  fully 
and  at  large  appear.  Now  this  indenture  witnesseth,  that 
in  further  execution  of  the  said  agreement,  and  also  for  and 

in  consideration  of  the  sum  of  £ of  lawful  money  of 

Great  Britain  to  the  said  (grantor)  in  hand  well  and  truly 
paid  by  the  said  (grantee,)  at  or  before  the  sealing  and 
delivery  of  these  presents ;  the  receipt  of  which  said  sum 
of  £ he  the  said  (grantor)  doth  hereby  acknow- 
ledge, and  thereof,  and  of  and  from  the  same  doth  acquit, 
release,  exonerate,  and  for  ever  discharge  the  said  (grantee,) 
his  executors,  administrators,  and  assigns,  and  every  of  them 
by  these  presents;  He  the  said  (grantor)  hath  given, 
granted,  bargained,  sold,  and  confirmed,  and  by  these  pre- 
sents DOTH  give,  grant,  bargain,  sell,  and  confirm  unto  the 
said  (grantee,)  his  executors,  administrators,  and  assigns,  for 
and  during  the  life  of  the  (grantor,)  &c.  [or  the  joint  natural 
lives  of  them  the  said  (nominees,)  and  the  life  of  the  survivor, 
or  longest  liver  of  them,]  one   annuity  or  yearly  sum 

of  £ of  lawful'  money  of  Great  Britain,  To  have, 

HOLD,  receive,  take,  and  enjoy  the  said  annuity  or  yearly 
sum  of  £ hereby  granted  and  confirmed,  or  men- 
tioned or  intended  so  to  be,  and  every  part  thereof,  from 
henceforth,  for  and  during  the  natural  life  of  the  said 
(grantor,)  &c.  [or  the  joint  natural  lives  of  them  the  said 
(nominees,)  and  the  life  of  the  survivor,  or  longest  liver  of 
them,]  to  be  paid  and  payable  by  two  equal  haltyearly  pay- 
ments, (that  IS  to  say,)  on  the day  of and  on  the 

day  of in  each  year,  by  even  and  equal  portions, 

the  first  payment  thereof  to  begin  and  be  made  on  the  ■ 
day  of next  ensuing  the  date  of  these  presents,  with- 
out any  deduction  or  abatement  whatsoever  thereout,  or  out 
of  any  part  thereof,  for  or  in  respect  of  any  taxes,  charges, 
rates,  assessments,  or  other  impositions  whatsoever,  now  or 
hereafter  to  be  taxed,  charged,  assessed,  or  imposed  upon 

the  said  annuity  or  yearly  sum  of  £ — ,    or  any  part 

thereof,  or  on  the  said  (grantor,)  6t  the  said  (grantee,)  or 
either  of  them,  their,  or  either  of  their  executors,  adminis* 
trators,  or  assigns,  in  respect  thereof,  by  authority  of  Parlia- 
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ment,  or  oth«rwiie  howsoever,  together  with  a  proportion- 
able part  of  any  half-yearly  payment  of  the  said  annuity  or 
yearly  sum  of  £ ,  for  the  time  which  shall  elapse  be- 
tween the  last  of  the  said  days  of  payment  preceding  the  day 
of  the  decease  of  the  said  (grantor,  8ic.)  or  the  longest  liver 
of  the  eaid  (nomineex,)  to  the  day  of  his  decease,  as  is  in 
the  condition  of  the  said  hereinbefore  recited  hond  or  obli- 
liiation  mentioned.  And  the  said  (gravtor,)  for  himself,  his 
heirs,  executors,  and  administrators,  doth  covenant,  promise, 
and  agree,  to  and  with  the  said  (grantee,)  his  executors,  ad- 
ministrators, and  assigns,  by  these  presents,  in  the  manner 
following;  (that  is  to  say,)  that  he  the  said  {grantor)  his 
executors,  and  administrator!',  shall  and  will  veil  and  truly 
pay  orcaitseto  be  paid,  unto  the  said  (grantee,)  his  executors, 
administrators,  or  assigns,  during  the  natural  life  of  the  said 
(grantor,  Sac)  [or  joint  natural  lives  of  them  the  said  (ncmii- 
neet,)  and  the  life  of  the  survivor,  or  longest  liver  of  them,] 
the  said  annuity  or  annual  sum  of  £  ,  free  and  clear  of 

and  from  all  taxes,  charges,  rates,  and  other  deductions  what- 
soever, whether  parliamentary,  parochial.  Or  otherwise,  on  the 
days  and  times  and  in  the  manner  and  form  hereinbefore  limit- 
ed and  appointed  for  Uie  payment  thereof,  together  with  such 
proportionable  part  thereof  as  aforesaid, according  to  the  con- 
dition of  the  said  hereinbefore  in  part  recited  bond  or  obliga- 
tion, and  the  true  intent  and  meaning  thereof,  and  of  these 
presents :  [concluding  with  the  uaial  defeazanre  as  to  the  judg- 
ment on  the  warrant  of  attorney,  and  aiso  a  proviso  to  repur- 
cAaw.]     In  witness,  &c. 


Know  all  men  by  these  presents,  that  I, 
[the  obligor,~\  of,  &c.,  am  [or  we,  the 
obligors,  of,  &c.,  are]  holden  and  firmly 
bounden  unto  [the  obligee,']  of,  &c.,  in  the 

Senal  sum  of  £ of  lawful  money  of 
reat  Britain  and  Ireland  of  English  value 
and  currency,  to  he  paid  to  the  said  (obli- 
geey)  his  execu 
signs,  or  his  01 
tomies,  forwhi 
and  truly  madi 
executors,  and 
ouraelvet,  and  e 
rally,  and  our  t 
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tors,  and  administrators,  and  every  ofthem,^ 
firmly  by  these  presents,  sealed  with  my 
seal,   [or   our  respective  seals.^     Dated 

this day  of  ,  in  the  year  of  our 

Lord . 

Whereas  the  above-named  (obligee)  hath  contracted  with 
the  above  bounden  {grantor  of  the  annuity)  for  the  purchase 

of  an  annaity  or  yearly  sum  of  £r ,  to  be  paid  to  the 

said  {grantee,)  his  executors,  administrators,  or  assigns, 
during  the  natural  life  of  the  said  {grantor^  [or  nominees,  or 
the  life  of  the  survivor  of  them,]  at  the  price  or  sum  of  £— — , 
which  the  said  {grantee)  hath  paid  to  the  said  {grantor)  at  the 
time  of  the  sealing  and  delivery  of  the  above  written  obliga- 
tion, in  Bank  of  England  notes,  &c,  {as  the  case  may  be;) 
and  for  the  better  securing  the  payment  of  the  said  annuity, 
the  above  bounden  {grantor)  hath  executed,  or  upon  the 
sealing  and  delivery  hereof  will  execute  a  certain  indenture 
of  grant  bearing  or  intended  to  bear  even  date  herewith,  and 
made,  or  to  be  made^  between  the  above  bounden  (grantor) 
of  the  one  part,  and  tbe  said  (obligee)  of  the  other  part,  (or 
as  the  case  may  be ;)  and  the  same  annuity  or  annual  sum 
is  intended  to  be  still  further  secured  by  the  above  written 
obligation,  and  also  a  warrant  of  attorney  to  confess  judg- 
ment thereon,  bearing  or  intended  to  bear  even  date  here- 
with. And  whereas  the  said  (grantee)  hath  agreed  that 
the  said  (grantor)  shall  be  at  liberty  to  repurchase  the  said 
annuity  upon  such  terms  and  conditions  as  are  in  the  said 
indenture  and  hereafter  also  mentioned.  Now  the  con- 
dition of  the  said  above  written  obligation  is  such, 
that  if  the  above  bounden  (obligor),  his  heirs,  executors, 
or  administrators,  do  and  shall  well  and  truly  pay  or 
cause  to  be  paid  unto  the  above  named  (obligeej)  his 
executors,  administrators,  or  assigns,  [or  nominees,  or  life 
of  the  survivor  of  them,]  one  annuity  or  clear  yearly  sum  of 

£ of  lawful  money  of  Great  Britain,  by  two  equal 

half-yearly  payments,  on  the day  of ,  and  on  the 

day  of in  each  year,  at  the  common  dining-hall  of 

Lincoln  s  Inn,  in  the  county  of  Middlesex,  between  the 
hours  of  ten  and  twelve  o'clock  in  the  daytime,  without  any 
deduction  or  abatement  whatsoever,  for  or  by  reason  of  any 
taxes,  charges,  rates,  assessments,  or  other  imposition,  mat- 
ter, cause,  or  thing  whatsoever,  whether  by  authority  of 
Parliament  or  otherwise,  and  do  and  shall  make  the  first  pay- 
ment of  the  said  annuity  or  yearly  sum  of  £ — ^ — — ,  on  the 
day  of next  ensuing  the  day  of  the  date  of  the 
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above  written  obligation,  (the  said  days  and  times  beings  or 
being  intended  to  be,  the  saine  days  and  times  as  are  ap- 
pointed for  payment  of  the  said  annuity  in  and  by  the  above 
m  part  recited  indenture.)  And  also,  in  case  the  said 
(grantor)  shall  happen  to  depart  this  life  upon  either  of  the 
half-yearly  days  of  payment,  whereon  the  said  annuity  or 

annual  sum  oi  £ ,  or  any  portion  thereof,  is  hereby,  or 

by  the  said  indenture,  appointed  to  be  paid  as  aforesaid, 
then,  if  the  (obligor^)  his  heirs,  executors,  or  administrators, 
do  and  shall,  on  demand,  pay  or  cause  to  be  paid  unto  the 
said  (grantee,)  his  executors,  administrators,  or  assigns,  the 
whole  of  such  half-yearly  payment,  or,  if  he  shall  happen  to 
depart  this  life  on  any  other  day  than  one  of  the  days  afore- 
said, then  a  due  and  just  proportion  of  the  same,  according 
to  the  time  or  number  of  days  which  he  shall  have  lived  after 
the  date  hereof,  or  after  the  then  last  day  of  payment,  or 
day  appointed  for  payment  thereof,  up  to  the  day  of  his 
decease,  without  any  deduction  or  abatement  whatsoever. 
And  lastly,  if  the  said  {obligor,)  his  heirs,  executors,  or 
administrators,  do  and  shall  at  any  time  after  the  expiration 

of years  from  the  date  hereof,  well  and  truly  pay  or 

cause  to  be  paid  unto  the  said  {obligee,)  his  executors,  admi- 
nistrators, or  assigns,  the  full  and  just  sum  of  £ ,  of 

good  and  lawful  money  aforesaid,  (  calendar  months  pre^ 
vious  notice  thereof  having  been  previously  given,  or  the 

sum  of  £ ,  being  one  half-year's  payment  of  the  said 

annuity,  in  lieu  of  such  notice,)  as  and  for  the  repurchasing 
and  extinguishment  of  the  said  annuity  or  annual  sum  of 

£ y  together  with  all  arrears  which  at  the  time  olsuch 

payment  shall  be  due  upon  or  on  account  of  the  same  annuity, 
and  all  costs,  charges,  and  expenses,  which  may  have  been 
incurred  by  reason  of  any  default  in  payment  thereof,  then 
and  in  such  case  and  cases,  the  above  written  obligation 
shall  be  void  and  of  none  effect;  but  if  default  shall  at  any 
time  happen  to  be  made  in  payment  of  the  said  annuity  or 

yearly  sum  of  £ ,  or  of  any  part  thereof,  during  the 

natural  life  of  the  said  (grantor,)  [or  nominees,  or  the  survivor 
of  them,]  or  until  such  repurchase  and  extinguishment  as 
aforesaid,  on  any  or  either  of  the  said  days  so  appointed  for 
payment  of  the  same,  as  hereinbefore  is  mentioned,  or  on 
payment  of  such  proportional  part  thereof  as  aforesaid  on 
demand,  then  the  said  obligation  shall  remain  in  full  force 
and  effect.     In  witness,  £c. 

Appointment,  Deed  of.] — An  appointment,  in  gene- 
ral  acceptation,  is  a  deed  or  instrument  of  a  derivative 
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nature,  for  the  conveyance  of  lands  relative  to  or  dependent 
on  some  antecedent  deed,  assurance,  or  will,  in  which  a 
power  to  appoint  to  certain  uses  has  been  created,  or  Tested 
in  the  party  thereby  granting  or  appointing :  the  party  taking 
under  an  appointment  must  therefore  be  considered  as  takii^ 
under  the  power  by  which  the  appointment  is  authorized, 
predsdy  in  the  same  manner  as  if  bis  name  had  been  in- 
serted in  the  original  instrument  by  which  the  power  was 
granted ;  with  this  difference,  that  if  the  appointment  be 
made  by  deed,  the  estate  appointed  wiU,  by  force  of  the 
Statute  of  Uses,  immediately  vest  in  the  appointee,  in  like 
«F**"f?^  as  if  he  had  been  named  in  the  instrument  granting 
the  power;  but  if  the  appointment  be  made  by  will,  the 
appointee  will  be  considered  in  all  respects  as  a  devitee^  and 
uuiqect  to  the  same  chance  of  lapse,  in  case  of  his  death 
in  the  lifetime  of  the  devisor,  as  iw  incident  to  the  ambu* 
latoiy  nature  of  a  will.  Co.  Lit.  80.  2  Term  Rep.  .241, 
251,  787, 

The  practical  form  of  '^  a  Deed  of  Appointment*  for  the 
conveyance  and  assurance  of  lands,  has  been  set  forth  in 
p.  94, 97 ;  and  the  jHinciples  of  law  by  which  powers  of  ap- 
pointment are  in  general  governed,  in  p«  259. 

Besides  these  deeds  of  appointment  for  the  conveyance 
and  assurance  of  lands,  there  are  also  deeds  whereby  monies 
im  the  funds,  and  mew  trustees  or  sMeaUors  may  be  appointed 
wider  a  power. 

▲  PPOIKTMEKT  OF  MONIES  IN  THE  FUNDS  BY  A  WIFE 
WITH  THE  CONSENT  OF  THE  HUSBAND,  IN  PUESUANCE 
OF  A  POWEB  BESEEVED  TO  THE  WIFE  IN  A  DEED 
OF  SETTLEMENT. 

This  indentube,  made,  &c.  between  {the  husband  and 
utfe)  of  the  one  part,  and  (the  appmntee)  of  the  other  pait. 
[haT  write  the  settlement  or  wil/,  and  all  other  proper  facts.'] 
Now  THIS  INDENTUBE  WITNESSETH,*  that  for  and  in  con* 


*  Thb  deed  and  the  opcnuive  pan  thereof  wa»  fettled  by  thr  late 
Wm.  Sclwtb,  one  of  hu  late  Majefty'f  coaosd. 
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sidcration  of  the  sum  of  ^ of  good  and  lawful  money 

of  Great  Britain  to  the  said  {husband  and  wife,)  or  one  of 
them,  in  hand  well  and  truly  paid  by  the  said  (appoitUee,)  at 
or  before  the  sealing  and  delivery  oi  these  presents,  the  pay- 
ment and  receipt  oi  which  said  sum  of  £ ,  the  said 

(husband  and  wife)  do  hereby  acknowledge,  and  of  and  from 
the  same  and  every  part  thereof,  do  acquit,  release,  and  for 
ever  discharge  the  said  {appointee^)  She,  the  said  (wife^'v^ 
pursuance  and  by  virtue  of  the  power  given  or  reserved  to 
and  now  vested  in  her  in  and  by  the  said  in  part  recited 

of  the day  of ,  and  of  all  other  powers  and 

authorities  whatsoever  her  thereunto  enabling,  hath  nomi- 
nated, directed,  limited,  declared,  and  appointed,  and  by 
these  presents,  sealed  and  delivered  by  her  the  said  {mije) 
in  the  presence  of  two  credible  persons,  whose  names  are 
intended  to  be  hereupon  indorsed  as  witnesses  attesting  the 
same,  poth  (by  and  with  the  consent  and  approbation  of  the 
said  {husband,)  testified  by  his  being  a  party  to,  and  signing 
and  sealing  these  presents,)  nominate,  direct,  limit,  declare, 

and  appoint  the  sum  of  j£ ,  part  of  the  aforesaid 

sum  or  £ 3  per  cent,  consolidated  Bank  annuities, 

and  all  the  interest,  dividends,  and  annual  proceeds  of  the 
same,  unto  and  to  and  for  the  only  proper  use  and  benefit 
of  the  said  (appointee^)  his  executors,  administrators,  and 
assigns,  absolutely  for  ever,*  and  to  and  for  no  other  use, 
intent,  or  purpose  whatsoever.     In  witness,  &c. 

APPOINTMENT  OF  NEW  TRUSTEES  UNDER  A  MARRIAGE 
SETTLEMENT  OR  DEVISE  OF  ESTATES  OF  INHERIT- 
ANCE, ON  THE  RESIGNATION  OR  DECEASE  OF  THE 
OLD    TRUSTEES. 

This  indenture,  made,  &c.,  betw eev  (presen{trusteei) 
of  the  first  part;  (celles  que  trust)  of  the  second  part;  and 
(new  trustees)  of  the  third  part,  [flere  recite  the  deed  or  will 
by  which  trustees  were  appointed,  and  the  death  of  such  trustee 


*  Or  if  the  wife  has  an  exclusive  power  to  appoint  for  the  benefit  of 
the  children,  say,— 

"  Shall  be  and  remain  from  and  after  the  decease  of  the  survivor  of 

them  the  said  ^husband  and  wjfe,)  [or  as  the  case  is,]  and  shall  be  paid, 

distributed,  and    divided,  unto,  between,  and   amongst  all  and  each 

and  every  of  the  now  several  children  of  them  the  said  husband  and 

*•  wife,  that  is  to  say  and  — ,  share  and  share  alike  equally; 

"  (adding  clauses  qf  survworship  in  the  usual form,^' 


« 
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or  trustees,  or  desire  to  be  discharged.']  And  whereas  ihe 
said  {new  trustees)  have  consented,  at  the  reauest  of  the  said 
ijcelles  que  trusty)  to  take  upon  themselves  the  execution  of 

the  trusts  of  the  said ,  in  the  place  and  stead  of  the 

S9id  {old  trustee  OT  trustees.)  N6w  this  indenture  wit- 
if  EssETH,  that  the  said  {celles  que  trust,)  by  virtue  and  in 
execution  of  the  power  reserved  to  or  vested  in  them  for  that 

purpose  by  the  said  in  part  recited  ,  have  nomi- 

nated, substituted,  and  appointed,  and  by  this  present  deed 
or  instrument  in  writing,  under  their  respective  hands  and 
seals,  attested  by  two  credible  persons  whose  names  are  in- 
tended to  be  hereupon  indorsed,  as  witnesses  thereto,  do 
nominate,  substitute,  and  appoint  the  said  (new  trustees)  to 
l>e  trustees  in  the  room,  place,  and  stead  of  them  the  said 
^present  trustees,)  and  to  act  in  and  execute  the  several  trusts  so 
reposed  in  them  the  said  (present  trustees,)  in  and  by  the  said  in 

part  recited ,  as  aforesaid,*  or  such  of  the  said  trusts 

»«  are  still  subsisting  and  capable  of  being  carried  into  effect. 
-A.i<fD  this  indenture  further  WITNESSETH,  that  for  the 
purpose  ofvesting  the  said  lands  and  hereditaments  in  the  said 
O^ew  trustees,)^  in  pursuance  and  for  the  purposes  of  the  said 

^n  part  recited  — ,  they,  the  said  (present  trusteesj)in 

^consideration  of  5s.  paid  to  them  by  the  said  (new  trustees,) 

*V^  K^'  at  the  request  and  by  the  direction  and  appointment 

a    ri       *^^^  (celks  que  trust,)  testified  by  their  being  parties  to 

^^j~^  Sealing  and  delivering  these  presents,  granted,  bargained, 

j^^j,  *  ^^eased,  and  conveyed,  and  by  these  presents  do  grant, 

C«»i  ^h'^-'  ^^"'  release,  and  convey  unto  the  said  (new  trustees,) 

a«sjo-  actual    possession.  &c.]  and   to  their  heirs  and 

axtd  j?^*  ^f**  2ind  singular  the  messuages,  lands,  tenements, 

J>9^t,  ^^'^^^'^nients,  which  in  or  by  the  said  hereinbefore  in 

^e  ^^^^^'^    -,  bearing  or  mentioned  to  bear  date 

rfay  of ,  were  and  are  conveyed  and  assured,  [or 


Or 


^jL  ^*  fire  given  and  devised,  as  the  case  may  be,l  unto 
®  «a/(f  (^preseni^  trustees,)  as  aforesaid,  with  all  and  every 


«  /'Wi)^  ''eir  triMSijcc  only  is  to  be  appointed  io  the  room  of  a  deceased 

••  p.  ^0|jj?  ^^^^^  ««J^' — 

*«  I  ^^^      ^^testa^  ^j>/>oint  {new  trustee)  to  be  a  new  trustee  in  the  room, 

•*  ^  ^0|v.  ^^ steady   ^^  t  Ii«  said  {deceased  trustee,)  and  to  act  in  and  execute, 

•^  ^^^^^^^ctioa  ••^i^^**       ^^^  »aid  {remaining  trustee,)  the  several  trusts  so 

'•,  ^.  ^^   .  ^a  them    t^tm^    s^id  {ptd  trustees,)  in  and  by,  &c."  as  above. 


^^    ^%.^^iss^^    ^^  ^^^^  *^e  purpose  ofvesting  the  said  lands,  &c.  in  the 
\    Wrf?^  y  ^^^J^rm  tly  ^ith  the  said  {present  trustees,)  in  pursuance. 
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of  the  rights,  members,  and  appurtenances  whatsoever  to  the 
same  messuages,  lands,  tenements,  and  hereditaments,  or 
any  of  them,  or  any  part  thereof,  respectiyeiy  belonging  or 
in  any  wise  appertaining,  and  the  reversion  and  reversions, 
&c.,  together  with  all  deeds,  &c.,  to  havb  and  to  hold 
the  said  messuages,  lands,  tenements,  and  hereditaments, 
and  all  and  singular  other  the  premises  hereby  granted,  re- 
leased, and  conveyed,  or  mentioned  and  intended  so  to  be, 
with  their  and  every  of  their  rights,  members,  and  appurte- 
nances, unto  and  to  the  use  of  the  said  {new  trustees,)^  and 
their  heirs,  for  and  during  all  such  estate  and  interest  as  they 
the  said  (present  trustees)  respectively  now  have,  or  are  en- 
titled  to  under  or  by  virtue  of  the  said  in  part  recited 

,  and  upon  and  for  such  trusts,  ends,  intents,  and 

purposes,  and  under  and  subject  to  such  powers  of  sale  and 
excnange,  and  other  powers,  provisions,  and  indemnities,  as 
are  limited,  expressed,  and  declared,  of  and  concerning  the 

same  hereditaments,  in  and  by  the  said  in  part  recited , 

either  for  the  purpose  of  preserving  the  contingent  remain- 
ders, uses,  and  estates  therein  limited,  or  for  any  other  in- 
tent or  purpose  whatsoever,  and  to  and  for  the  end,  intent, 
and  purpose  that  they  the  said  (new  trustees,)  and  their  heirs, 
may  be  enabled  to  perform  and  execute  all  such  trusts,  and 
exercise  all  such  powers  of  sale  and  exchange,  and  other 
powers,  provisions,  declarations,  and  directions,  with  such 
indemnity  and  immunities  as  were  and  are  in  and  by  the 

said  in  part  recited vested  in  and  granted  to  the 

said  {present  trustees,)  so  far  as  the  nature  and  circumstan- 
ces oi  the  case  will  permit,  and  the  same  can  or  may  be 
exercised  or  carried  into  effect,  and  for  no  other  use,  intent, 
or  purpose  whatsoever  .f  [Here  add  a  covenant  from  the  re- 
tiring trustee  or  trustees,  that  he  or  they  have  done  no  act  to 
incumber.    See  p.  191.]     In  witness,  &c 

*  If  it  is  an  appointment  of  one^  new  iruttee  only,   the  HABEVDUif 
mutt  b< 


"  Untobim  the  said  (new  trustee,)  to  tub  usb  of  the  said  {old  trustee 
**  and  new  trustee,)  and  their  heirs,  upov  thb  trusts,  &c.''  as  above. 

f  If  the  trust  be  as  to  leaseholds  as  well  as  freeholds,  there  most  be  a 
further  tbstatum  part  in  the  deed,  assigning  the  same  in  the  usual  terms 
of  assignment  to  the  new  trustees  upon  the  trusts  as  above  expressed. 

And  if  it  be  Air  appointment  of  a  new  trustee  or  trustees,  in  respect 
of  stock  in  the  funds  also, — [after  reciting  that  the  Bank  annuities  in 
settlement  have  been  transferred  into  the  names  of  the  new  trustees,  or 
the  remaining  and  new  trustee,] — there  must  be  a  declaration  of  trust  la 
respect  thereof  in  the  form  or  to  the  effect  following ; — 

**  Now  this  inobnture  WITNBS8BTH,  [oT further  witnesselh,'}  ihatii  is 
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APPOINTMENT    OF   A    NEW    EXECUTOR    ON    THE    DEATH 

OF   ONE    OF    THE    EXECUTOES. 

This  indenture,  &c.,  between  (the  surviving  executor,) 
one  of  the  executors  named  in  the  last  will  and  testament  of 

,  of  the  one  part,  and  {the  new  executor)  of  the  other 

part :  Whereas,  [here  recite  the  will,  and  also  the  power,  very 
fully t  by  which  the  surviving  executor  is  authorized  to  appoint 
anotherA  And  whereas,  [reciting  the  death  of  one  execu- 
tor.]*    Now  THIS  indenture  WITNESSETH,  that  in  pur- 


hereby  covenanted,  concluded,  declared,  and  agreed,  by  and  between  all 
and  every  the  parties  to  these  presents,  and  in  particular  by  and  on  the 
part  and  behalf  of  the  said  {new  trustees,)  that  the  said  principal  stock, 
or  sam  of  £  3  per  cent,  consolidated  Bank  annuities,  hereinbefore 

menlioued  to  be  transferred  unto,  and  to  be  now  sunding  in  the  joint 
names  of  the  said  {trustees,)  was  so  transferred  unto  them,  and  that  they 
the  said  {trustees,)  their  executors  and  administrators,  shall  and  will  from 
henceforth  stand  and  be  possessed  thereof,  upok  the  trusts,  and  to 
and  for  the  ends,  iti tents,  and  purposes  mentioned,  expressed,  and  de- 
clared, of  and  concerning  the  same,  in  and  by  the  said  in  part  recited 
,  and  to  and  for  no  other  use,  end,  intent,  or  purpose  whatsoever. 

*  If  it  is  an  appointment  in  consequence  of  one  executor  renouncing^ 
the  deed  must  be  of  three  parts  ;  viz.  the  renouncing  executor  of  the  first 
part;  the  acting  executor  ot  the  second  part;  and  the  new  executor  of  the 
third  part :  and  after  reciting  the  will,  and  appointment  of  executors, 
the  death  of  the  testator,  the  taking  of  probate  by  the  acting  executor, — 

"  and  that  {the  renouncing  executor)   hath  refused  to  concur  and  join  in 
"  taking  the  same,  and  is  desirous  of  declining  and  renouncing  the  said 

*'  executorship  and  all  the  trusts  thereof,*' — proceed 

Now  THIS  INDENTURE  WITNESSETH,  that  in  consideration  of  the 
premises,  and  also  for  and  in  consideration  of  the  sum  of  5s.  of 
lawful  money  of  Great  Britain,  to  the  said  {renouncing  executor)  in  hand 
paid  by  the  said  {acting  executor,)  at  the  time  of  the  sealing  and  delivery 
of  these  presents,  the  receipt  whereof  is  hereby  aoknowleged,  he  the  said 
{renouncing  executor)  hath  renounced,  released,  and  disclaimed,  and  by 
these  presents  doth  renounce,  release,  and  disclaim  for  ever  unto  the 
said  {acting  executor,)  his  executors,  and  administrators,  the  said  execu- 
torship, and  all  right  and  title  ,to  probate  of  the  said  will,  and  all  the 
estate,  right,  title,  benefit,  and  interest  of  him  the  said  {renouncing 
executor,)  as  such  executor  as  aforesaid,  under  the  said  in  part  recited  will 
of  the  said ,  or  otherwise  in  relation  thereto.  And  this  inden- 
ture purthbr  WITNESSETH. — ^as  above. 
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suance  and  exercise  of  the  power  and  anthority  given  to  or 
Tested  in  the  said  {survivifig  executor)  by  the  said  in  part  re- 
cited will  of  the  said ,  and  of  the  directions  therein  in 

that  behalf  contained,  he  the  said  (suroiving  executor)  sath 
chosen,  nominated,*  and  appointed,  and  by  these  presents, 
signed  and  sealed  by  him  in  the  presence  of  two  credible 
persons  whose  names  are  intended  to  be  hereupon  indorsed 
as  witnesses  thereto,  dotu  choose,  nominate,  and  appoint 
THE  said  {new  executor)  to  be  an  executor  of  and  under  the 

said  in  part  recited  will  of  the  said decieased,  in  the 

room,  stead,  and  place  of  the  said  {deceased  executor^)  de- 
ceased, and  to  act  in  conjunction  with  the  said  {acting  executor) 
in  all  matters  and  things  relating  to  the  said  executorship,  and 
the  trusts  and  concerns  of  the  said  will.  Akd  the  said  (acting 
executor)  doth  hereby  give,  grant,  and  commit  unto  the  said 
{new  executor^)  all  and  every  the  power  and  authority  inci- 
dent to  such  executorshiB,  which  he  the  said  {acting  executor,) 
may,  can,  or  ought  to  give,  grant,  and  commit,  by  virtue  of 

the  said  in  part  recited  will  of  the  said deceased,  or 

of  the  power  or  authority  therein  contained,  to  any  person  or 
persons  in  the  room,  stead,  and  place  of  the  said  (deceased  or 
renouncing  executor,)  And  he  the  said  {new  executor)  doth 
hereby  accept  the  said  executorship  to  which  he  is,  as  afore- 
said, by  these  presents  appointed,  and  the  trusts  and  duties 
thereof  in  all  things,  according  to  the  true  intent  and  meaning 
of  these  presents,  and  of  the  said  in  part  recited  will.  In 
witness,  8cc. 

Attorney,  powbk  of.] — A  power,  or  letter  of  attorney, 
is  a  deed  or  instrument  in  writing  under  seal,  whereby  one 
man  is  set  in  the  place  of  another;  and  who  has  thereby  au- 
thority given  unto  him,  to  act  in  the  place  and  stead  of  him  by 
whom  he  is  delegated,  in  private  contracts  and  agreements; 
and  this  authority  is  required  to  be  by  deed,  in  order  that  it 
may  appear  that  tHe  attorney  has  pursued  his  authority. 
These  powers  may  be  also,  and  very  frequently  are,  inserted 
in  other  deeds,  such  as  in  a  deed  of  feoffment,  to  deliver 
seizin ;  and  in  an  assignment  of  a  legacy  or  the  like  to  re- 
ceive the  same.*     1  Bac.  Abr.  tit.  Att, 

Of  this  power  all  persons  are  capable,  and  therefore  the 

*  See  Index. 
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same  may  be  executed  by  infants^  femes  covert^  persons  at* 
tainted^  outlaws,  excommunicated^  aliensy  and  others;  for  this 
being  only  a  naked  authority,  the  execution  of  it  can  be 
attended  with  no  manner  of  prejudice  to  the  persons  under 
such  incapacities  or  disabilities,  or  to  any  other  persons  who 
by  law  may  claim  any  interest  under  such  disabled  persons 
after  their  death.     Ibid. 


FORM    OF    A    LETTER   OF    ATTORNEY    TO    EXECUTE    A 

DEED. 

To  ALL  TO  WHOM  thcsc  presents  shall  come,  (the  grantors) 

of send  greeting :  [here  recite  tliefads  under  which  it 

is  necessary  to  appoint  an  attorney, '\  Now  kvow  yc,  that  we 
the  said  \grantors^  the  better  to  carry  the  said  agreement 
into  execution,  and  for  divers  other  good  causes  and  consi- 
derations us  thereunto  moving,  have  made,  ordained,  consti- 
tuted, and  appointed,  and  by  these  presents  do  make,  ordain, 
constitute,  and  appoint  {attorney,)  of.  Sic,  our  true  and  law- 
ful attorney  for  us,  and  to  and  for  our  use,  to  receive  of  and 

from  the  said  A.  B.  the  said  sum  of  £ ,  so  agreed  to  be 

paid  by  him  to  us  as  aforesaid,  and  upon  receipt  thereof,  ac- 
quittances or  other  discharges  for  us  and  in  our  names,  or  in 
his  own  name  as  our  attorney,  to  make  and  give,  and  for  us  and 
in  our  names,  or  in  his  own  name  as  attorney  for  us,  to  sign, 
seal,^  and  as  his  or  our  act  and  deed,  deliver  any  deed  of 
assignment,  release,  or  other  instrument  in  writing,  as  the 
counsel  of  the  said  A.  B.  shall  advise,  of  all  such  part  of  the 
share  or  residue  of  the  said  testator's  estate  so  directed  to  be 
placed  out  at  interest  by  his  executors  as  aforesaid,  as  shall 
at  any  time  hereafter  become  due  to  us  by  the  decease  of  the 

said ;-  his  wife  without  issue,  or  by  the   decease  of 

such  issue  under  age  as  aforesaid,  or  otherwise  howsoever, 
giving  and  hereby  granting  unto  our  said  attorney  full  power 
and  authority  to  act  and  do  in  the  premises  as  fully  to  all 
intents  and  purposes  as  we  ourselves  might  or  could  do  if 
personally  present,  and  ratifying,  confirming,  and  allowing  for 
firm  and  enectaal  all  and  whatsoever  our  said  attorney  shall 
lawfully  do,  or  cause  to  be  done  in  the  premises  by  virtue  of 
these  presents.     Iv  witness,  &c. 
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A  POWER  OF  ATTORNEY  TO  EXECUTE  A  CONVEYANCE  OF 
AN  ESTATE  TO  A  PURCHASER  WHEN  SUCH  POWER  IS 
ENDORSED    ON    THE    DEED. 

Know  all  men  by  these  presents,  that  I,  (the  vendor\  of, 
&c.,  for  and  in  considferation  of  the  sum  of  £ of  law- 
ful money  of  Great  Britain,  to  me  in  hand  well  and  truly 
paid,  at  or  before  the  sealing  and  delivery  of  these  presents, 
by  (purchaser)  of,  &c.,  by  the  hands  of  A.  B.,  being  in  fall  for 
the  entire  and  absolute  purchase  of  the  fee-simple  and  in- 
heritance in  possession  of  all  and  singular  the  messuages, 
lands,  and  hereditaments  in  the  within  written  indenture  de- 
scribed, and  thereby  intended  to  be  granted,  released,  and 
conveyed  unto  and  to  the  use  of  the  said  (purchaser)  and  his 
heirs,  and  to  the  end  and  intent  that  the  same  premises  may 
be  legally,  fully,  and  absolutely  conveyed  and  assured  unto 
and  vested  in  him  and  them,  have  made,  ordained,  consti- 
tuted, and  appointed,  and  by  these  presents  do  make,  or- 
dain, constitute,  and  appoint  A.  B.  and  C.  D.  jointly,  and 
each  of  them  separately,  my  lawful  attornies  and  attorney 
irrevocably  for  me  and  in  my  name,  place,  and  stead,  and  as 
my  act  and  deed,  forthwith  and  as  soon  as  conveniently  may 
be  after  these  presents  shall  come  to  hand,  to  fill  up  the 
blanks  or  spaces  at  the  top  or  beginning  of  the  within  written 
indenture,  and  the  indenture  of  bargain  and  sale  for  a  year 
accompanying  the  same,  with  the  day  of  the  month  and  year 
whereon  the  same  indentures  respectively  shall  be  sealed  and 
delivered,  or  with  any  other  proper  date  or  dates :  And  also 
to  fill  up,  or  cause  to  be  filled  up,  the  blanks  or  spaces  at  the 
bottom  or  end  of  the  same  inaenture  respectively,  by  and 
with  the  name,   description,  and  addition  of  such  one  of 
them  my  sai(]  attornies  who  shall  act  in  the  premises  by 
virtue  hereof,  and  when  and  after  the  same  blanks  shall  be  so 
filled  up,  then  at  the  foot  or  bottom  of  the  said  deed  to  sub- 
scribe the  nam^  of  me  the  said  (vendor,)  and  to  seal  and 
deliver  the  same  indentures  respectively  for  me  in  my  name, 
and  as  my  act  and  deed,  unto  and  for  the  use  of  tbe  said  (p^r- 
chaseVy)  his  heirs  and  assigns  for  ever,  or  otherwise,  as  in  the 
within  written  indenture  is  expressed,  and  that  in  the  pre- 
sence of  any  witness  or  witnesses ;  and  also  for  me,  ana  on 
my  behalf,  to  subscribe  to  the  receipt  written  on  the  back  of 
the  first  skin  of  these  presents  the  name  of  me  the  said  (ven- 
dor;) and  further,  to  do  for  me  and  in  my  name,  and  as  my 
act  and  deed,  but  to  the  use  of  the  said  (purchaser,)   his 
heirs  and  assigns,  all  and  every  other  act,  matter,  and  thing 
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whatsoeyeTy  which  shall  be  necessary,  proper,  or  expedient, 
for  the  fillip  legal,  effectual,  and  complete  execution  and 
acknowledgment,  and  enrollment  and  recording  of  the  said 
within  written  deed  or  writing,  or  of  any  other  deed  or  deeds, 
of  the  like  tenor  or  purport,  to  the  like  uses,  and  of  the  same 
premises  as  therein  are  mentioned,  although  the  same  should 
be  conveyed  in  other  or  different  forms  or  terms,  and  although 
the  premises  in  such  other  deed  or  deeds  shall  or  may  be 
differently  or  otherwise  described,  the  better  to  ascertain  the 
same,  as  fully,  amply,  and  beneficially,  to  all  intents,  construe-^ 
tions,  and  purposes  whatsoever,  as  I  myself  might  or  could 
do  if  present  and  did  the  same  personally,  and  so  and  in  such 
manner  as  there  may  be  made  a  good  and  perfect  title  and 
conveyance  unto  and  to  the  use  of  the  said  {purchaser^)  his 
heirs  and  assigns  for  ever,  in  fee-simple,  in  possession,  of  all 
and  singular  the  premises  in  and  by  the  within  written  inden- 
ture expressed  or  mentioned,  or  intended  to  be  granted,  re- 
leased, or  otherwise  conveyed ;  I,  the  said  {vendor)  hereby 
giving  to  my  said  attornies  and  attorney,  and  to  each  of  them 
respectively,  the  whole  of  my  own  power  and  authority  in 
the  premises,  and  hereby  allowing,  ratifying,  and  confirming, 
and  promising  and  agreeing  to  ratify  and  confirm,  and  hold 
for  good,  firm,  valid,  and  effectual,  all  and  whatsoever  my 
said  attornies,  or  either  of  them,  shall  lawfully  do,  or  cause  to 
be  done,  in  or  concerning  the  premises  by  virtue  of  these 
presents.    [Provided  always,  that  these  presents,  and  the 
power  hereby  given,  shall  in  no  wise  extend,  or  be  construed 
to  extend,  to  appoint  the  said  (attornies,)  or  either  of  them, 
my  said  attorney  or  attornies  to  or  for  any  other  act,  intent,  or 
purpose  whatsoever,  other  than  what  is  hereby  particularly  ex- 
pressed,  but  solely  and  only  for  the  making,  executing,  per- 
fecting,  and  completing,  unto  and  to  the  use  of  the  said  {pur- 
chaser^  his  heirs  and  assigns,  the  within  written,  and  all  and 
every  or  any  other  collateral  indentures,  deeds,  writings,  and 
assurances,  for  the  purpose  of  granting,  releasing,  and  con- 
veying a  clear  and  indefeasible  estate  of  inheritance,  in  fee- 
simple  and  absolute  ownership  and  property,  of  and  in  all 
and  singular  the  hereditaments  and  premises  in  the  within 
written  mdenture  described,  unto  and  to  the  use  of  the  said 
^purchaser,)  his  heirs  and  assigns  for  ever,  or  otherwise,  as 
he  or  they  shall  direct  in  that  behalf.]     In  witness,  &c. 

POWER    OF    ATTORNEY    TO    RECEIVE    RENTS    AND    TO 

DEMISE    PREMISES. 

Know  all  men  by  these  presents,  that  I,  {the  grantor^) 
reposing  especial  trust  and  confidence  in  the  care,  skill,  and 
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pfobity  of  {the  attorney)  of ,  and  for  divers  other  good 

causes  and  considerations  me  hereunto  moving^  have  nomi- 
nated, constituted,  and  appointed,  and  by  these  presents  do 
nominate,  constitute,  and  appoint  the  said  {attorriey)  my  true 
and  lawful  attorney  for  me,  and  in  my  name,  place,  and  stead, 
and  for  my  use  to  ask,  demand,  and  receive  all  and  every 
the  rent  and  rents,  sum  and  sums  of  money  now  due,  or 
which  hereafter  may  become  due  to  me  from  any  person  or 
persons  whatsoever,  who  have  been  now,  are,  or  hereafter 
shall  or  may  be  tenant  or  tenants  of  any  messuages  or  tene- 
ments, lands,  hereditaments,  and  premises  in  Great  Britain, 
the  Island  of  Jamaica,  or  elsewhere,  belonging  to  me ;  and 
of  and  from  all  and  every  other  person  and  persons  liable  to, 
or  empowered  to  pay  the  same ;  and  upon  receipt  thereof,  or 
any  part  thereof,  acquittances  or  other  sufficient  discharges 
for  me,  and  in  my  name,  or  in  his  own  name,  to  make  and 
give  for  what  he  shall  so  receive ;  and  for  nonpayment  of 
such  rent  or  rents,  or  any  part  thereof,  to  enter  into  and  upon 
all  or  any  of  the  messuages  or  tenements,  lands,  and  pre- 
mises liable  to  the  payment  thereof,  and  distrain  for  the 
same,  and  the  distress  and  distresses  then  and  there  found,  to 
take  away,  sell,  and  dispose  of  according  to  law ;  and  also, 
for  me  and  in  my  name,  and  for  my  use,  to  ask,  demand, 
and  receive,  of  and  from  all  and  every  corporations  and  com- 
panies, all  and  every  sum  and  sums  of  money  now  due,  or 
which  hereafter  shall  or  may  grow  due  to  me  for  the  dividends, 
interest,  or  annual  proceeds  of  any  funds,  sum  or  sums  of 
money,  or  parts  or  shares  thereof,  now  belonging,  or  which 
shall  belong  to  me  therein  respectively ;  and  likewise  to  ask, 
demand,  sue  for,  recover,  and  receive  all  and  every  debt  and 
debts,  sum  and  sums  of  money  due  or  to   grow  due  and 
payable  to  me  from  any  person  or  persons,  for  any  other 
matter,  cause,  or  thing  whatsoever;  and  upon  receipt  there- 
of, or  of  any  part  thereof  in  my  name,  or  in  his  own  name, 
to  make  and  give  proper  receipts  and   discbarges  for  the 
same ;  and  in  case  any  tenant  or  tenants  of  any  messuages 
or  tenements,  lands,  and  premises,  wherein  I  have  any  right 
or  interest,  shall  quit  or  leave  the   premises  by   them  re- 
spectively holden,  then  and  in  that  case  I  do  hereby  give 
and   grant  to  my   said  attorney   full  power  and   absolute 
authority  to  demise,  let,  and  set  the  same  respectively,  or 
any  part  thereof,  to  such  person  or  persons,  and  for  such 
rent  and  rents,  and  for  such  term  and  time,  and  under  such 
covenants  and  agreements,  as  my  said  attorney  shall  think 
fit,  and  to  spend  and  apply  such  part  of  the  rents  and  profits 
of  the  said  premises  as  shall  come  to  his  hands  in  repairing 
and  improving  the  same,  as   my  said  attorney  shall  judge 
proper,  and  one  or  more  attorney  or  attomies  under  him,  for 
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all  or  any  of  the  purposes  aforesaid,  to  make,  and  at  pleasure 
to  revoke,  giving  and  hereby  granting  to  my  said  attorney, 
fall  power  and  authority  to  execute  and  perform  all  and  singu- 
lar the  matters  aforesaid,  as  fully  and  amply  in  every  respect 
as  I  myself  could  do  if  personally  present ;  hereby  ratifying 
and  confirming  all  and  whatsoever  my  said  attorney  shall 
lawfully  do,  or  cause  to  be  done,  in  and  about  the  said 
premises  by  virtue  hereof.     In  witness,  8cc. 

A  Bond  or  Obligation]— Is  a  deed  in  writing  whereby 
one  man  doth  bind  himself  to  another  to  pay  a  sum  of  money 
or  do  some  other  thing;  and  the  man  making  this  deed  is 
called  the  obligor,  and  he  to  whom  it  is  made  is  called  the 
obligee.     Shep.Pr.  70.     Touch.  267. 

And  it  is  sometimes  simple,  or  single: — that  is,  when 
it  is  to  pay  a  bum  of  money,  or  do  some  other  thing,  and 
when  it  is  without  any  defeazance  or  condition  annexed  to  it, 
or  in  it  And  this  also  is  sometimes  with  a  penalty  called  a 
penal  bill:  and  sometimes  without  a  penalty,  and  this 
without  a  penalty  is  most  properly  called  an  obligation,  and 
sometimes  a  single  bill,  or  bond.  Shep.  Free.  7 1  •  Touch.  36^ 

And  sometimes  it  is  double  or  conditional;  which  is  when 
it  is  attended  upon  and  accompanied  with  a  condition  ;  and 
then  it  is  said  to  be  a  bond  containing  a  penalty  with  condi- 
tion to  pay  money,  or  do  or  suffer  some  act  or  thing. 
Shep.  Free.  71.     Touch.  367. 

And  this  condition  is  sometimes  called  a  defeazance^  and 
particularly  so,  when  it  is  (as  sometimes  it  is)  contained  in 
another  separate  deed  or  instrument ;  but  most  commonly,  it 
is  inserted  in  the  same  deed  wherein  the  obligation,  being  the 
other  part  of  it,  is  contained.  And  then  also  it  is  either 
written  under  the  obligation  or  included  in  the  ^body  of  it, 
or  indorsed  upon  the  back  of  it.  And,  quacunque  via  data, 
if  the  condition  be  performed,  the  penalty  is  saved ;  if  not, 
the  penalty  is  forfeit,  or  absolute  at  law.  Slup.  Free.  71. 
TottfA.367,371. 

And  it  is  usually  thus : — '^  the  condition  of  this  obligation 
is  such,  that  if,  &c.  then  this  obligation  shall  be  void,  8ic.'^ 
Sh^.  Free.  72. 
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For  the  further  understanding  of  this  kind  of  instrument, 
these  things  are  to  be  known.     Shep,  Free.  72. 

1. — All  that  which  is  required  to  the  well  making  of 
every  deed,  is  required  also  to  the  making  of  this  deed. 
Shep.  Free.  72. 

2. — An  obligation  must  be  made  upon  parchment  or  paper; 
but  if  it  be  made  on  a  tally,  piece  of  wood,  or  any  other 
thing  but  paper  or  parchment,  although  it  be  sealed  and 
delivered,  yet  it  is  void,     Shep.  Prec,  72.     Touch.  367. 

3. — It  may  be  made  in  the  first  or  in  the  third  person  ;  as, 
*•  I,  A.  B.  of,  8cc.,  am  held,  &c.  ;*"  or,  "  A.  B.  of,  &c.,  is 
held,  &C.''     Shep.  Free.  72.     Touih.  367. 

4.  —Any  words  in  a  writing,  sealed  and  delivered^  whereby  a 
man  doth  prove  and  declare  that  he  is  indebted  to  another, 
will  make  a  good  obligation;  as, — '*  I,  A.  B.,  owe  to  C.  D* 
£20,  to  be  paid  at  Easter  next ; ''  or,  '^  I,  A.  B.  have  had 
of  C.  D.  £20,  of  which  there  are  JPIO  behind,''  or,  "  I  owe 
him  £10:''  or,  '*!,  A.  B.  have  had  of  C.  D.  £20,^  or,  **I, 
A.  B.  have  borrowed  of  C.  D.  £20,  to  be  paid,  &c.^  or  the 
like.    Shep.  Free.  72.     Touch.  368. 

So,  if  one  make  a  writing  in  tlie  form  of  a  statute,"^  which 
the  party  doth  seal,  and  afterwards  legally  deliver,  but  it  is 
not  sealed  by  the  king's  and  the  mayor^s  seal  according  to 
the  statute,  although  this  be  not  a  good  statute,  yet  it  may 
be  a  good  obligation.     Shep,  Touch.  368. 

If  the  obligation  be  made  without  the  words  heirs,  execu- 
tors, and  administrators,  this  is  a  good  obligation,  and  the 
executors  and  administrators,  but  not  the  heir,  are  bound  by 
it.     Shep.  Touch.  369. 

*  The  statute  Merchant  was  a  bood  of  record  ',  acknowledged  under  the 
statute  Acton  Burnel,  11  £dw.  I.  and  statute  de  mercatoribus,  13£dw.  I. 
Stat.  3.  before  the  clerk  of  the  statutes  merchant,  and  Lord  Mayor  of 
London,  or  chief  magistrate  of  other  cities  and  towns  or  boroughs,  sealed 
with  the  seal  of  the  debtor  and  the  King.  But  theiie  recognizances  both 
of  the  statute  merchant  and  of  the  statute  staple  under  27  £dw.  III.  c.  9* 
have  long  since  fallen  into  total  disuse,  and  the  security  by  warrant  of 
attorney  is  now  taken  in  preference  thereto. 
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And  an  obligation,  sealed  and  delivered,  is  good,  though  it 
hath  no  date,  or  hath  a  false  or  impossible  date  ;  for  the  date 
is  not  of  the  substance  of  the  deed;  and  the  day  of  the  deli- 
very of  a  deed  or  obligation  is  the  true  day  of  the  date,  though 
there  is  no  day  set  forth.  Shep.  Touch.  370.  2  Cr.  5. 
Aoy  21,  85,  86.  Hob.  249.  Stiles  97.  Cro.  Jac.  136,  254. 
Yelv.  193.     1  Salk.  76. 

5. — ^A  single  obligation  may  be  to  pay  money,  or  to  do 
any  other  thing  that  is  lawful  and  possible,  and  such  obliga- 
tions are  good ;  but  if  the  obligation  be  to  bind  a  man  to  do 
a  thing  unlawful  or  impossible,  as  to  rob  another,  or  go  to 
Rome  in  three  days,  under  a  certain  penalty,  or  the  like, 
it  is  void.     Shep.  Pr.  72.     Touch.  370, 372. 

6. — ^The  best  form  of  the  condition  of  an  obligation  will 
be  hereafter  shewn,  but  it  may  be  in  any  other  form  and  good 
enough  ;  as  if  an  obligation  be  made  from  A.  to  B.  of  £20, 
and  these  words  are  subscribed, — now  therefore,  tfiJ^  obli- 
gor pay  £5  quarterly  for  four  years,  then  it  is  agreed  that  the 
obligation  shall  be  void,  this  is  a  good  condition ;  and  so  in 
like  cases.     Shep.  Pr.  73.     Shep.  Touch.  370. 

7. — The  condition  of  an  obligation  may  be  to  do  any  lawful 
or  possible  thing ;  as  to  pay  money,  deliver  goods  or  cattle, 
acknowledge  a  statute,  enter  into  an  obligation,  make  a  re- 
lease, make  an  estate,  surrender  an  estate,  make  reparations, 
for  quiet  enjoying,  to  save  harmless,  to  defend  a  title,  to  per- 
form covenants,  to  abide  an  award,  to  perform  a  will,  to  give 
so  much  land  or  money  in  legacy,  to  purchase  lands,  to  appear 
in  a  court,  to  marry  another,  not  to  sue,  not  to  meddle  with 
an  executorship,  not  to  revoke  a  letter  of  attorney,  not  to  be 
surety,  not  to  play  at  cards  or  dice,  or  any  such  like  thing, 
and  such  conditions  are  good.     Shep.  Pr.  73.     Touch.  371. 
So,  a  condition  restraining  a  man  from  exercising  a  parti- 
cular trade,  or  selling  his  goods,  in  a  certain  place,  or  within 
certain  limits,  if  done  fairly,  and  upon  a  good  and  lawful 
consideration,  is  good.     1  Bac.  Ahr.  ti.  Ob.  (k.) 

But  if  the  condition  be  to  restrain  a  man  generally  from 
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the  exercise  of  bis  trade,  this  is  against  the  public  good,  and 
therefore  unlawful  and  void.    Ibid. 

So  also  when  any  other  matter  or  thing  to  be  done  by 
the  condition  is  unlawful^  the  condition  is  Toid,  and  in  some 
cases  the  obligation  also.    Shep.  Pr.  73.    Shqp.  Touch.  371. 

And  all  the  instances  of  conditumz  agaimt  law  in  a  proper 
sense»  are  reducible  under  one  of  these  three  heads: — Ist 
Either  to  do  something  that  is  malum  in  ie,  or  malum  pro- 
hibitum.  Co.  Lii,  206.  2dly.  To  omit  the  doing  of  something 
that  is  a  duty.  Palm.  172.  Hob.  12.  3dly.  To  encourage 
such  crimes  and  omissions.  Fitz.  Ob.  13.  Bro,  Ob.  34* 
Dyer  118.     1  Perc.  Wms.  181. 

Therefore,  if  one  bind  himself  in  an  obligation  to  kiU  a 
man»  bum  a  house,  maintain  a  riot,  or  the  like,  thia  ia 
malum  in  se,  and  void.     Shep.  Touch.  370. 

Bonds  entered  into  for  any  particular  purposes,  restrain^ 
ed  or  prohibited  by  the  Statute  Law,  are  void,  as  mala 
prohibita. 

Thus  all  bonds  with  conditions  for  the  enjoying  spiritual 
livings  contrary  to  the  statute  of  13  Eliz.  c.  20,  are  void  by 
the  statute  of  14  Eliz.  c.  10.  Shep.  Pr.  73.  Shep.  Touch. 
374. 

So,  if  an  obligation  be  made  against  the  statute  23  Heu.  VI. 
C..10,  *'a  statute  against  sheriffs  letting  their  Bailiwick  to 
*'  farm,''  and  which  enacts  that  no  sheriff  or  his  officers 
shall  take  any  obligation,  by  colour  of  their  offices,  of  any 
person  in  their  ward»  but  only  to  themselves,  and  in  the 
name  of  their  office,  with  condition  with  sureties  sufficient, 
that  the  prisoner  shall  appear  on  the  day  in  the  writ;  and 
all  others  taken  in  any  other  form  shall  be  void.  Shep. 
Pr.  73,  74.  Shep.  Touch.  374. 

Also  amongst  many  other  bonds  declared  to  be  void  by 
the  Statute  Law,  are  the  following : — 

By  statute  5  &  6  Ed.  VI.  c.  16,  bonds  which  concern  the 
buying  and  selling  offices  which  relate  to  the  administration 
of  justice,  the  King^s  revenue,  &c.  are  made  void.     By  statute 
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13  Eliz.  c.  5,  bonds  made  to  avoid  the  debt  or  duties  of  others 
are  void.  Bonds  giyenfor  money  lost  by  gaming  are  declared 
void  by  16  Car.  I.  c.  7,  9  Ann  c.  14.  By  statute  7  &  8 
Will.  III.  c.  6,  bonds  given  to  procure  any  return  of  any 
member  of  Parliament^  or  any  thing  relating  thereto.  Like- 
wise, by  statute  12  Ann,  sess.  2.  c.  16.,  bonds  upon  usurious 
contracts  are  made  void. 

And  such  conditions  as  are  unlawful,  the  law  will  always, 
and  without  any  regard  to  circumstances,  defeat;  and  there- 
fore, as  in  Co.  Lit,  206.  a  feoffment  shall  be  absolute  for  an  un- 
lawful condition,  but  a  bond  void.     Shep.  Touch.  372.  n.  (5). 

But  where  the  matter  or  thing  to  be  done  by  the  condition 
is  such  a  thing  as  in  its  nature  is  impossible  to  be  done  at  the 
time  of  the  making  of  the  obligation,  there  the  obligation 
shall  nevertheless  be  good,  and  the  condition  only  is  void: 
as  if  the  condition  be  to  go  to  Rome  in  three  days,  or  to  be 
nonsuit  in  an  action,  or  assure  a  piece  of  ground,  when  in 
truth  there  is  no  such  action,  or  piece  of  ground ;  and  the 
like.     Shep.  Pr.  73.  Shep.  Touch.  372. 

However,  when  the  thing  to  be  done  by  the  condition  is  a 
thing  possible  at  the  time  of  the  making  the  obligation,  and 
after  by  matter  ex  post  facto,  by  the  act  of  God,  the  act  of 
the  law,  or  the  act  of  the  obligee,  itis  become  impossible ; 
in  this  case  the  obligation  and  the  condition  both  are  become 
void :  and  therefore,  if  a  man  be  bound  with  a  condition  that 
he  shall  appear  the  next  term  in  such  a  court,  and  before  the 
return-day  the  obligor  dieth ;  hereby  the  obligation  is  saved. — 
So,  if  A.  be  bound  to  B.  that  J.  S.  shall  marry  Jane  G.  by 
such  a  day  ;  and  before  that  day  the  obligee  marry  with  her, 
thus  by  his  own  act  rendering  it  impossible  for  the  other  to 
marry  her;  hereby  the  obligation  is  discharged,  and  the 
obligee  shall  never  take  advantage  of  it.     Shep.  Touch.  373. 

So  also,  when  the  matter  or  thing  to  be  done  by  the  con- 
dition is  such  a  thing  as  in  its  nature  is  repugnant  to  the 
estate ;  as  that  a  feoffee  of  land  shall  not  alien  it ;  or  that  a 
tenant  in  tail  shall  not  suiTer  a  recovery  of  his  land^  or  that 
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court  shall  and  may  give  judgment  to  discharge  every  such 
defendant  of  and  from  the  same  accordingly.**^  §  13. 

And  under  this  statute  the  court  will,  on  a  summary  ap- 
plication, refer  it  to  the  Master  to  compute  principal,  inte- 
rest, and  costs,  and  on  payment  of  the  same  stay  the  proceed- 
ings.   Farquhar  v.  Morris,  7  Te,  Rep.  124. 

FOEM  OF  THE  OBLIGATORY  PART  OF  A  BOND. 

Knovit  all  MEN  by  these  presents,  that  I, 
{the  obligor)  of,  8cc.,  am  [or,  vre,  (the 
obligors)  of,  &c.,  are]  holden  and  firmly 
bounden  unto  {the  obligee^)    of,  &c.  in 

the  penal  sum  of  £ — of  lawful 

money  of  Great  Britain,  to  be  paid  to 
the  said  {obligee^)  his  executors,  admi- 
nistrators, or  assigns,  or  his  or  their  law- 
ful attorney  or  attomies :  for  which  pay- 
ment to  faie  faithfully  and  truly  made  I 
bind  myself,  my  heirs,  executors,  and  ad- 
ministrators, [or,  we  bind  ourselves,  and 
each  of  us  Jointly  and  severally,  and  our 
and  each  of  our  heirs,  executors,  adminis- 
trators, and  every  of  them,]  firmly  by 
these  presents,  sealed  with  my  seal,  [or 
our  respective  seals.]  Dated  this  — 
day  of ,  in  the  year  of  our  Lord . 

For  the  form  of  the  condition  of  an  Annuity  Bond, 

see  p.  520  supra. 

form    of   the    condition    of  a  bond    for    the    PAY- 
MENT  OF    MONEY. 

Now  the  condition  of  the  above  written  obligation  is  sucb, 
that  if  the  above  bounden  {obligor,)  [or  {obligors^)  or  either  of 
them,|  his,  [or  their,  or  either  of  their]  heirs,  executors,  or 
administrators,  or  any  other  person  or  persons  on  his  or  their 
behalf,  do  and  shall  well  and  truly  pay,  or  cause  to  be  paid 
unto  the  said  {obligee^)  [or  {obligees,)  or  any  or  either  of  them,] 
his,  [or  their,  or  either  of  their]  executors,  administrators, 
or  assigns,  at  and  in  the  common  dining-hall  of  the  Inner 
Temple,  London,  between  the  hours  of  twelve  and  two  of  the 

clock  in  the  daytime,  the  full,  clear,  and  just  sum  of  £ 

of  lawful  money  of  Great  Britain,  with  mterest  for  the  same 
at  and  after  the  rate  of  £5  of  like  lawful  money  for  every 
£100  by  the  year,  upon  the  day  of ,  now  next  en- 
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suing  the  date  of  the  above  written  obligation,  without  any 
fraud  or  wilful  delay,  and  without  any  deduction  or  abate- 
ment whatsoever,  for  or  by  reason  of  any  present  or  future 
taxes,  charges,  assessments,  impositions,  or  other  matter  or 
thing  whatsoever,  upon  or  payable  in  respect  of  the  said  prin- 
cipal sum  of  £ — ■ or  the  interest  thereof,  or  upon  the  said 

(qbligeej)  [or  obligees,  or  either  of  them,  their  or  either  of 
their,]  his  executors,  administrators,  or  assigns,  for  or  by 
reason  of  the  same,  or  by  authority  of  Parliament,  or  other- 
wise howsoever.     Then,  &c« 


If  the  money  borrowed  be  to  be  paid  off  by  instalments, 
say. 

Upon  the  days,  at  the  times,  and  in  the  manner  fol- 
lowing :  (that  is  to  say,)  the  sum  of  £ part  thereof, 

and  also  interest  for  the  same  at  and  after  the  rate  aforesaid, 

on  the day  of next  ensuing  the  day  of  the  date  of 

the   abov^  written  obligation;  the  sum   of  £ other 

part  thereof,  and  also  interest  for  the  same  after  the  rate 

aforesaid,  on  the day  of then  next  following,  which 

will  be  in  the  year,  &c. ;  and  the  further  sum  of  £ , 

being  the  residue  and  in  full  payment  of  the  said  sum  of 
£ — - — ,  and  also  interest  for  the  same  after  the  rate  afore- 
said, of  the  said  last-mentioned  sum,  on  the day  of  ^ 

then  next  following,  and  which  will  be  in  the  year ;  and 

do  and  shall  make  all  and  each  and  every  of  the  said  pay- 
ments without  any  abatement,  &c.  (as  before,)  then  the  above 
written  obligation  shall  be  void  and  of  none  effect:  but  if  de- 
fault shall  be  made  in  the  payment  of  any  or  either  of  the  said 
several  and  respective  sums  of  principal  money,  or  the  in- 
terest thereof,  at  the  times  or  in  the  manner  hereinbefore 
limited  or  appointed  for  payment  of  the  same,  according  to  the 
true  intent  and  meaning  of  these  presents,  then  the  above 
written  obligation  shall  be  and  remain  in  full  force,  virtue, 
and  effect. 


If  the  condition  be  for  the  re- transfer  of  stock,  say. 

Do  and  shall,  on  or  before  the dayjof next  ensuing 

the  day  of  the  date  of  the  above  written  obligation,  purchase, 

or  cause  to  be  purchased,  £ ■ —  consolidated  3  per  cent. 

Bank  annuities,  and  transfer  the  same,  or  cause  the  same  to 
be  transferred,  in  the  books  of  the  Governor  and  Company  of 
the  Bank  of  England  into  the  name  [or  names,]  and  for  the  sole 
and  only  proper  use  and  benefit  of  the  said  (obligee)  [or  (pbli- 
gees,)  their  or]  his  executors,  administrators,  or  assigns,  or  unto 
such  other  person  or  persons  as  he  or  they  shall  by  any  note, 
in  writing,  under  his  or  their  hand,  or  respective  hands,  direct 
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in  that  behalf:  And  also  do  and  shall  in  the  mean  time,  and 
.until  such  purchase  and  transfer  shall  be  well  and  effectually 
made  and  perfected,  well  and  truly  pay,  or  cause  to  be  paid, 
nnto  the  said  {obligee,)  [or  {obligees,)  or  one  of  them,  their  or] 
his  executors,  administrators,  or  assigns,  at  or  in  the  com- 
mon dining-hall  of  the  Inner  Temple,  London,  between  the 
hours  of  ten  and  twelve  of  the  clock  in  the  forenoon,  such 
sum  and  sums  of  lawful  money  as  he  or  they  would  be  en- 
titled to  receive  as  and  for  the  dividends  and  annual  and 
other  proceeds  of  the  said  £ 3  per  cent  Bank  annui- 
ties, in  case  the  same  had  continued  in  his  or  their  name  or 
names,  for  his  and  their  use  and  benefit,  and  at  such  time 
and  timesy  and  in  such  manner  as  the  said  dividends  and 
proceeds  shall  from  time  to  time,  and  according  to  the 
statutes  in  that  behalf  made  and  provided,  be  paid  and 
payable.   Then,  &c. 

CONDITION  OF  A  BOND  OF  INDEMNITY  AGAINST  THE 
RENT  AND  COVENANTS  RESERVED  AND  CONTAINED  IN 
A    LEASE. 

[After  reciting  the  lease  and  the  assignmetit  thereof^  proceed] 
— Now  THE  CONDITION  of  the  above  written  obligation  is 
such,  that  if  the  said  {purchaser^)  his  executors,  administrators, 
and  assigns,  and  every  of  them,  do  and  shall  from  time  to 
time,  and  at  all  times  hereafter,  during  the  remainder  of  the 

said  term  of years  by  the  said  in  part  recited  indenture 

of  lease  granted  and  now  to  come  and  unexpired,  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  said  {lessor)  the  said  yearly 

rent  or  sum  of  £ thereby  reserved,  at  or  upon  such 

days  and  times,  and  in  such  manner  as  the  same  is  reserved 
and  made  payable  in  and  by  the  said  indenture  of  lease ;  and 
also  do  and  shall  observe,  perform,  fulfil,  and  keep  all  and 
singular  the  covenants,  provisoes,  and  agreements,  which  on 
the  part  and  behalf  of  the  said  {vendor^)  his  executors,  admi- 
nistrators, and  assigns,  are  thereby  required  to  be  observed, 
fulfilled,  and  kept,  according  to  the  true  intent  and  meaning 
of  the  same  respectively ;  and  also,  if  the  said  {purchaser,^ 
his  heirs,  executors,  administrators,  or  assigns,  do  and  shall 
from  time  to  time,  and  at  all  times  hereafter,  well  and  suffi- 
ciently save,  defend,  protect,  keep  harmless,  and  indemnified 
tbe  said  (vendor,)  his  executors  and  administrators,  of,  from, 
and  against  all  costs,  charges,  damages,  payments  and  ex- 
pences  whatsoever,  which  be  or  they  shall  or  may  sustain^  or 
be  put  or  liable  unto  by  reason  or  means  of  the  said  (;>wf- 
chaser,)  his  executors  or  administrators,  not  paying  all  or  any 
part  of  the  said  rent,  from  time  to  time  to  become  due  for  and 
in  respect  of  the  said  premises,  from  and  after  the day 
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of ,  or  by  reason  or  means  of  his  or  their  not  observing, 

performing,  fulfilling,  and  keeping  all  or  any  of  the  covenants, 
provisoes,  and  agreements  in  the  said  in  part  recited  indenture 
of  lease  contained^  which  by  or  on  the  part  of  him  or  them 
are  and  ought  to  be  observed,  performed,  fulfilled^  or  kept 
from  henceforth.     Then,  Sz:c.,  or  else,  &c. 

CONDITION    OF  A    BOND    THAT  AN    INFANT    WHEN    OF 

AGE    SHALL    CONVEY. 

Now  THE  CONDITION  of  the  above  written  obligation  is 
such,  that  if  the  said  (infant)  do  and  shall  within  the  space  or 
period  of  one  calendar  month  next  after  he  shall  have  at- 
tained his  said  age  of  twenty-one  years,  together  with  his 
then  wife,  if  any,*  at  the  costs  and  expense  of  the  said 
(purchaser,)  his  heirs  or  assigns,  convey  and  assure  unto 
the  said  {obligee,)  the  heirs  and  assigns,  by  such  deeds,  con- 
veyances, and  assurances  as  the  counsel  of  the  said  {pur* 
chaser^  his  heirs  or  assigns,  shall  advise  or  require,  and 
approve  of  the  said  messuages,  &c.,  free  from  all  right 
and  title  to  dower,  if  any,  of  the  then  wife  of  the  said  (fw- 
fant^  and  other  charges,  liens,  and  incumbrances  by  him 
made,  granted,  occasioned,  or  suffered ;  and  that  without 
any  further  consideration  to  be  paid  by  the  said  {purchaser,) 
than  such  as  is  hereinbefore  mentioned  to  have  been  already 
paid :  And  also,  if  the  said  {vendor,)  his  heirs,  executors,  or 
administrators,  do  and  shall  in  the  mean  time,  and  until  the 
said  {infant,)  his  heirs  or  assigns,  shall  have  executed  and 
perfected  such  conveyances  and  assurances  as  aforesaid,  save, 
defend,  keep  harmless  and  indemnified  the  said  {purchaser,) 
his  heirs  and  executors,  and  his  and  their  goods  and  chattels, 
lands  and  tenements,  and  the  said  messuages  or  tenements 
and  premises  so  to  be  conveyed  by  the  said  {iftfant)  to  the 
said  (obligee,)  as  aforesaid,  and  the  rents,  issues,  and  profits 
thereof,  of  and  from  all  claims  and  demands  to  be  made 
thereupon,  or  in  respect  thereof,  by  or  on  the  part  or  behalf 
of  the  said  (infant,)  or  any  his  future  wife,  or  by  or  on  the 
part  or  behalf  of  any  other  person  or  persons  rightfully 
claiming,  or  having  title  to  claim  by,  from,  through,  or  under 
him  or  her.     Then,  .&c.,  or  else,  &c. 


*  If  the  bond  be  for  a  feme  covert  levying  a  fine  when  of  age,  say — 

*'  That  they,  the  said  (vendor)  and his  wife,  shall  and  will  within 

"  ■  '  calendar  months  after  she  the  said  —»- shall  have  attained  the  age 
*'  of  twenty-one  years,  at  the  costs  and  expense  of  them  the  said  {vendor 
**  and  uAfe,)  or  one  of  them,  their,  his,  or  her  heirs,  executors,  or  admi- 
*'  nistrators,  acknowledge  and  levy,''  &c.  in  the  usual  form  of  a  covenant 
to  Jevy  a  fine. 
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CONDITION    OF  A  BOND    TO    AVOID    TH1&   EXPEKSE    OV 

LEVYING  A  FINE. 

Wheeeas  the  above  bounden  {vendor)  hath  this  day 
sold  to  the  said  (purchaser)  all,  &c.  ;  and  by  indentures 
of  lease  and  release,  the  lease  bearing  date  the  day  next  before 
the  release,  and  the  release  bearing  even  date  with  the  above 
written  obligation,  the  said  messuages,  lands,  and  heredita- 
ments have  been  conveyed  unto,  and  to  the  use  of  him  the  said 
(purchaser)  his  heirs  and  assigns  for  ever,  free  from  incum- 
brances ;  And  whereas  Anne,  the  wife  of  the  said  (vendor,) 
is  intitled  to  dower  out  of  the  said  hereditaments,  and  for 
barring  and  extinguishing  the  same,  the  said  (vendor^)  in  and 
by  tlie  said  indenture  of  release,  hath  covenanted  and  agreed, 
for  himself  and  the  said  Anne  his  wife,  to  levy  a  fine  of  the 

said  hereditaments,  as  of term   then   and    now    next 

ensuing;  but  in  consideration  of  the  small  and  inconsi- 
derable value  of  the  said  hereditaments  and  of  the  great  age 
of  the  said  Anne  the  wife  of  the  said  (vendor,)  the  said  (pur- 
chaser) is  desirous  of  saving  to  the  said  (vendor)  the  expense 
of  such  fine,  and  has  agreed  to  waive  the  immediate  perform- 
ance of  the  said  covenant  for  levying  the  same,  and  to  accept 
of  an  indemnity  against  such  dower  by  the  abev^  written 
obligation,  in  lieu  thereof:  Now,  therefore,  the  con- 
dition of  the  above  written  obligation  is  such,  that  if  the 
said  (vendor)  and  Anne  his  wife,  or  either  of  them,  or  either 
of  their  heirs,  executors,  or  administrators,  do  and  shall,  from 
time  to  time,  and  at  all  times  hereafter,  until  a  fine  shall  be  duly 
had,  levied,  and  perfected  of  the  said  premises,  pursuant  to  the 
covenant  in  the  said  indenture  of  release  contained,  well  and 
efiectually  save,  defend,  protect,  and  keep  harmless  and  indem- 
nified said  (purchaser,)  his  heirs,  executors,  administrators, 
and  assigns,  and  also  the  said  hereditaments  and  premises  so 
granted,  released,  and  conveyed  to  the  said  (purchaser,)  his 
heirs  and  assigns,  or  mentioned  or  intended  so  to  be  as  afore- 
said, and  every  part  and  parcel  thereof,  and  the  rents,  issues, 
and  profits  of  the  same,  of,  from,  and  against  all  dower  and 
estate,  right,  and  title  of,  in,  or  to  dower  at  the  common  law, 
or  otherwise,  and  all  claims  and  demands  of  the  said  (wife) 
for  or  in  respect  thereof,  and  all  other  estates,  rights,  and 
titles,  which  she  the  said  (wife)  can,  shall,  or  may  at  any 
time  hereafter  have,  or  claim,  or  demand  as  the  wife  orwidow 
of  the  said  (vendor,)  or  otherwise  howsoever,  in,  to,  out  of, 
or  upon,  or  in  respect  of  the  said  hereditaments  and  premises, 
or  any  of  them,  or  any  part  thereof,  then  the  above  written 
obligation  shall  be  void  and  of  none  efiect ;  but  otherwise 
shall  be,  remain,  and  continue  in  full  force,  virtue,  and  eflfect. 
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CONDITION  OF  A  BOND  FOR  THK  TITLE  AND  PEACE- 
ABLE ENJOYMENT  ON  THE  PURCHASE  OF  COPT- 
HOLDS.* 

Whereas  the  above  bounden  (obligor)  hath,  on  or  before 
the  day  of  the  date  of  these  presents,  for  valuable  considenu- 
tions  in  money  to  him  in  hand  paid  by  the  said  (obligee,)  sur- 
rendered into  the  hands  of  the  lord  of  the  manor  of , 

in  the  county  of ,  aocordin^  to  the  custom  of  the  said 

manor,  all,  &c.  to  the  use  and  behoof  of  the  said  (obligee,) 
his  heirs  and  assigns  for  ever,  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  the  said  manor,  free  from  incumbrances, 
(except  only  the  customary  rents  and  services  incident  there- 
to,) as  in  and  by  such  surrender,  reference  being  thereunto 
had,  will  appear.  Now  the  condition  of  the  above  writ- 
ten obli^tion  is  such,  that  if  tHe  said  (obligor)  at  the  time  of 
the  makmg  and  executing  the  said  hereinbefore  in  part  recited 
surrender  was  solely  seised  to  and  to  the  use  of  him  and  his 
heirs,  of  an  indefeasible  estate  of  inheritance  in  fee,  according 
to  the  custom  of  the  said  manor,  of  and  in  all  and  singular 
the  messuages,  lands,  and  hereditaments  so  by  him  surren- 
dered to  the  use  of  the  said  (obligee)  as  aforesaid ;  and  also 
then  had  in  himself  full  power,  and  lawful  and  absolute  right 
and  authority  to  surrender  the  same,  with  the  appurtenances, 
to  the  use  of  the  said  (obligee,)  his  heirs  and  assigns,  in  man- 
ner aforesaid,  and  according  to  the  true  intent  and  meaning 
of  the  said  surrender:  And  also,  if  the  said  (obl^ee),  his 
heirs  and  assigns  shall,  or  lawfully  may,  from  time  to  time, 
and  at  all  times  hereafter,  peaceably  and  quietly  enter  into 
and  UDOn,  and  have,  hold,  occupy,  possess,  and  enjoy  the 
same  Hereditaments  and  premises,  and  every  part  thereof,  to 
or  for  his  or  their  own  proper  use  and  behoof,  or  benefit, 
without  any  lawful  let,  suit,  trouble,  hindrance,  denial,  dis- 
turbance, or  molestation,  of  or  by  the  said  (vendee,)  or  his 
heirs,  or  any  other  person  or  persons  whomsoever:  and  that, 
free  and  clear  of  and  from  all  former  and  other  surrenders, 
gifts,  grants,  entails,  wills,  devises,  fines,  amerciaments, 
arrears  of  rent,  forfeitures,  seizures,  and  cause  and  causes 
thereof,  and  all  other  estates,  titles,  charges,  and  incum- 
brances whatsoever,  (other  than  the  rents  and  services  afore- 
said, from  henceforth  to  grow  due,  and  be  payable  for  or  in 
respect  thereof,  and  the  finite  be  paid  to  the  lord  for  admit- 
tance thereto.)    And  also,  if  the  said  (obligor)  and  his  heirs, 

*  These  eonditioml  may  be  converted  into  covenants  for  the  title ;  and 
they  may  be  also  added  to  a  deed  of  covenant  to  surrender,  &c.  See  p.  95. 
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and  all  and  every  other  person  and  persons  now  or  hereafter 
lawfully  or  rightfully  claiming,  possessing,  or  having  any 
estate,  right,  title,  charge,  or  interest  in  possession,  reversion^ 
or  otherwise,  in,  to,  upon,  out  of,  or  respecting  the  said  pre- 
mises, or  any  part  thereof,  do  and  shall  from  time  to  time, 
and  at  all  times  hereafter,  upon  every  reasonable  request,  and 
at  the  costs  and  expense  of  the  said  {obligee^)  his  heirs  or 
assigns,  make,  do,  perform,  execute,  and  perfect,  and  cause 
and  procure  to  be  made,  done,  performed,  executed  and  per- 
fected, all  and  every  such  further  and  other  lawful  and  rea- 
sonable acts,  deeds,  conveyances,  and  assurances  in  the  law 
whatsoever,  for  the  further,  better,  and  more  absolutely, 
effectually,  and  satisfactorily  surrendering,  confirming,  and 
assuring  the  said  hereditaments  and  premises,  with  the  appur- 
tenances, and  every  part  and  parcel  thereof,  to  the  use  and 
behoof  of  the  said  (obligee,)  his  heirs  and  assigns  for  e^er, 
according  to  the  custom  of  the  said  manor,  and  the  true  in- 
tent and  meaning  of  these  presents,  as  by  the  said  (obligee,) 
his  heirs  or  assigns,  or  his  or  their  counsel  learned  in  the 
law,  being  of  the  degree  of  a  barrister,  shall  be  reasonably 
devised  or  advised  and  required.  Then  the  above  written 
obligation  shall  be  void;*  but  else,  &c. 

CONDITION  OF  A  BOND  TO  TRUSTEES  PRIOR  TO  MARRIAGE 
FOR  SECURING  A  PROVISION  FOR  THE  WIFE  AND  ISSUE 
AFTER  THE  DEATH  OF  THE  HUSBAND. 

[After  reciting  thefacts.j  Now  the  cokdition  of  the 
above  written  obligation  is  such,  that  if  the  said  intended 
marriage  shall  take  effect,  and  the  said  (vnfe)  shall  happen  to 
survive  the  said  (obligor,)  and  there  shall  not  be  any  child  or 
children  begotten  between  them,  nor  any  issue  of  any  such 
child  or  children  who  shall  be  living  at  such  the  decesCse  of 
the  said  (obligor,)  or  afterwards  born  alive;  Then,  and  in 
such  case.if  the  heirs, executors,  or  administrators,  of  the  said 
(obligop)  do  dnd  shall  immediately  after  such  the  decease  of  the 
said  (obligor^)  well  and  truly  pay  unto  the  said  (wife)  the  full 

and  just  sum  of  £ oilawful  money  of  Great  Britain,  to 

and  for  her  own  proper  use  and  benefit  for  ever ;  or,  in  case 
the  said  (wife)  shall  happen  to  survive  the  said  (obligor y)  and 
there  shall  be  anV^ child  or  children  begotten  between  them,  or 
any  issue  of  sucn  child  or  childran  living  at  such  the  decease 


*  A  deed  of  covenant  to  surrender,  or  after  a  surrender,  for  the  title  of 
copyholds,  will  run  iu  the  same  terms. 
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of  the  said  (pbUgor,)  or  afterwards  bom  alive ;  then  if  the 
heirs,  executors,  or  administrators  of  the  said  (phligar)  do 
and  shall  within  three  calendar  months  next  after  such  the 
decease  of  the  said  {obligor,)  well  and  truly  pay,  or  cause  to 
be  paid  unto  the  said  {(wligeesj)  or  the  survivor  of  them,  his 

executors,  administrators,  or  assigns^  the  like  sum  of  £ 

UPON  THE  TEUSTs,and  to  and  for  the  ends,  intents,and  pur- 
poses hereinafter  mentiqned  and  declared  of  and  concerning 
the  same,  (that  is  to  say) ;  In  trust,  that  they  the  said 
{obligees,)  or  the  survivor  of  them,  his  executors,  administra- 
tors, or  assigns,  do  and  shall,  as  soon  as  conveniently  may  be 

upon  the  receipt  thereof,  lay  out  the  said  sum  of  £ in 

the  purchase  of  stock  in  the  3  per  cent,  consolidated  Bank 
annuities  in  their  own  joint  names,  or  the  name  of  the  sur- 
vivor of  them,  and  pay  to,  or  otherwise  permit  and  suffer, 
or  authoiise  and  impower  her  the  said  (wife)  to  receive  and 
take  the  dividends,  interest,  and  annual  proceeds  thereof 
during  her  natural  life :  And  from  and  immediately  after  her 
decease,  in  trust,  that  they  the  said  {obligees,)  or  the  sur- 
vivor  of  them,  his  executors,  administrators,  or  assigns,  do 

and  shall  pay   and   dispose  of  the  said  sum  of  £ , 

and  assign  and  transfer  the  said  stock  in  or  upon  which 
the  same  shall  be  then  vested,  unto  and  equally  between 
and  amongst  all  and  every  the  child  and  children  of  the  said 
{obligor,)  on  the  body  of  her  the  said  {wife)  his  intended 
wife  to  be  begotten,  which  shall  be  living  at  the  time  of 
the  decease  of  the  said  {wife)  ;  and  the  issue  which  shall  be 
then  living  of  such  child  or  children  of  the  said  {obligor)  and 
{zrife)  as  snail  happen  to  die  in  the  lifetime  of  the  said  {wife^) 
such  issue  nevertheless  to  take  only  the  same  share  thereof 
as  his,  her,  or  their  respective  father  or  mother  would  have 
been  entitled  to  if  living  at  the  time  of  the  decease  of  the 
said  {mfe,)  as  aforesaid.     Then,  &c. 

CONDITION    OF    A    BOND    TO    SUFFER    THE    WIFE    TO 

LIVE    SEPARATE. 

[^After  proper  recitals,']  Now  the  condition  of  the  above 
written  obligation  is  such,  that  if  the  above  bounden  {hus- 
band) shall,  and  do,  and  shall  from  time  to  time  and  at  all  times 
hereafter  during  the  term  of  his  natural  life  permit  and  suffer 

the  said his  wife,  and  the  said his  daughter,  (in 

case  they  or  either  of  them  shall  so  long  live,)  to  live  sepa- 
rate and  apart  from  him  the  sajd  {husband,)  without  any 
mol^tation,  disturbance,  or  interruption  of  or  by  him  the 
said  {husband):  And  also  if  the  said  (husband,)  his  executors, 

2n2 
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or  administrators  shall  and  do  at  all  times  hereafter  permit 

and  suffer  the  said his  wife  to  have,  hold,  and  enjoy,  to 

and  for  her  own  sole  and  separate  use,  aJl  and  every  the  mo- 
nies, goods,  chattels,  and  effects,  whereof  she  the  said^  (jonft) 
is  now  possessed ;  and  also  all  and  every  the  monies,  goods, 
chattels  and  effects  which  the  said  {wife)  shall  or  may  at  any 
time  or  times  hereafter  get  or  acquire,  or  which  shall  or  may 
be  given  or  bequeathed  to  the  said  {wife)  by  any  person  or 
persons  whomsoever,  without  any  hindrance,  molestation,  or 
interruption  of  or  by  him  the  said  (husband)  :  And  also  if 
the  said  (husband)  shall  and  do  from  time  to  time,  and  at  all 
times  hereafter  demean  and  behave  himself  peaceably  and 

quietly  towards  the  said his  said  wife,  and  the  said 

his  said  daughter,  and  each  of  them,  and  shall  not  in  any 
manner  or  way  whatsoever  molest,  assault,  disturb,  or  do  any 

bodily  hurt  or  injury  to  the  said his  said  wife,  and  the 

said his  said  aaughter,  or  either  of  theroj*  then  the 

above  written  obligation  shall  be  absolutely  void  and  of  none 
effect  whatever ;  but  otherwise  remain  and  be  in  full  force, 
virtue,  and  effect. 

CONDITION    OF    A    BOND    FOR    THE    FIDELITY    OF    A 
CLERK    OR   OTHER    SERVANT. 

[Jfter  proper  recitah.l^  Now  the  condition  of  the 
above  written  obligation  is  such,  that  if  the  said  (servant)  do 
not,  or  shall  not  at  all  times  hereafter,  and  from  time  to  time, 
so  long  as  he  the  said  (servant)  shall  continue  and  be  em- 
ployed in  the  service  of  the  said  (obligee)  as  his  clerk  or  ser- 
vant, well,  faithfully  and  truly  serve  the  said  (obligee)  his 
ma8ter,without  consuming,  wasting,  embezzling,  misapplying, 
or  unlawfully  making  away  with  any  of  the  monies,  goods, 
chattels,  wares,  merchandizes,  or  efi(ects  whatsoever  of  the 
said  (obligee)  his  said  master,  or  of  any  other  person  or  per- 
sons whomsoever,  for  which  he  the  said  (obligee,)  his  heirs, 
executors  or  administrators  shall  or  may  by  any  law,  custom, 
or  usage  whatsoever,  be  any  ways  answerable  or  responsible, 


*  For  the  protection  of  the  husband  the  following  further  condition 
should  be  added  in  this  place  :— 

And  also,  if  the  said  ihuskmd,)  his  heirs,  executors,  or  administrators, 

or  his  or  their  goods  or  chattels,  lands,  or  tenements,  shall  at  any  time 

hereafter  be  sued,  attached,  or  otherwise  charged  or  incumbered,  for  or  bj 

reason  or  means  of  any  debt  or  debts  which  the  said  '        hb  said  wife  hath 

already  contracted,  or  shall  or  may  hereafter  contract ;  Then,  &c. 


(a  bond  or  obligation.)  549 

which  shall  be  committed  to  his  the  said  (servanCs)  charge, 
care,  castody,  or  keeping,  by  reason  or  means  of  his  said 
service,  or  being  clerk,  as  aforesaid  :  And  if  the  said  (ser- 
vant) shall  at  any  time  during  the  time  of  his  being  clerk  or 
servant  to  the  said  {ebligee,)  his  executors,  or  administra- 
tors, neglect,  or  refuse  to  account  \vith  him  the  said  {obli- 
gee,) his  executors,  administrators,  or  assigns,  weekly,  or  of- 
tener,  if  hereunto  required  by  the  said  {obhsee,)  his  execu- 
tors or  administrators,  by  reasonable  notice  m  writing,  under 
his  or  their  hand  or  hands,  for  that  purpose  to  be  given  to 
or  left  for  him  the  said  (servant)  at  nis  house  or  usual  place 
of  abode  or  habitation.  Then,  if  the  said  (obligors,)  or  either 
of  them,  their  or  either  of  their  heirs,  executors,  or  adminis- 
trators, or  any  ofthem^  do  and  shall  (within  three  calen- 
dar months,  next  after  due  proof  thereof,  either  by  the  con- 
fession of  the  said  (servant,)  or  otherwise,  howsoever,  and 
notice  or  warning  thereof  given  or  left  at  or  in  the  dwelling- 
bouse,  habitation,  or  place  of  residence  of  the  said  (06- 
UgorSf)  or  either  of  them,  or  of  their  or  either  of  their  heirs, 
executors,  or  administrators,  in  writing  or  otherwise,  make 
good  and  sufficient  recompence,  satis&ction,  and  payment 
to  the  said  (obligee,)  his  executors,  administrators,  or  as- 
signs, for  the  said  monies,  goods,  chattels,  wares,  merchan- 
dizes, or  effects,  of  him  the  said  (obligee,)  so  consumed,  lost, 
wasted,  mispent,  or  misapplied,  as  aforesaid,  and  also  for  all 
such  losses,  damages,  or  cnarges  as  he  the  said  (obligee,)  his 
executors  or  admmistrators  shall  suffer,  sustain,  or  be*  put 
unto  for  or  by  reason  or  means  of  his,  the  said  (servants) 
neglecting  or  refusing  to  account  as  aforesaid  ;  the  above 
written  obligation  shall  be  wholly  null  and  void,  but  other- 
wise, &c. 

Copartnership  Deeds.]  When  two  or  more  per- 
sons agree  to  be  connected  together  in  any  trade  or  business, 
share  and  share  alike,  or  in  any  other  proportion,  they 
thereby  become  copartners  in  trade ;  and  although  it  is  not 
absolutely  necessary,  in  order  to  constitute  a  copartnership, 
that  there  should  be  any  written  instrument  between  the 
parties  (as  their  acting  as  such  is  sufficient  to  bind  them 
in  that  character  to  all  the  world);  yet  it  is  exceed- 
ingly proper,  upon  these  occasions,  that  their  reciprocal 
engagements  and  relative  interests  should  be  reduced  into 
writing. 
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But  in  order  to  constitute  a  copartnership,  and  to  make 
a  person  liable  as  a  partner,  there  must  be  an  agreement 
between  him  and  the  ostensible  person,  to  share  in  aU  risksj 
of  profit  or  loss,  or  he  must  have  permitted  him  to  use  hit 
name  and  credit,  and  to  hold  him  out  as  jointly  liable  with 
himself.    Doug,  37 1 . 

And  dormant  or  sleeping  partners,  as  they  are  termed^  who 
bring  in  a  part  of  the  capital  stocky  to  abide  the  success  of 
the  concern,  without  interfering  in  the  business,  are  equally 
liable  with  the  ostensible  partners,  for  they  ^'  otherwise 
would  be  in  the  receipt  of  an  exorbitant  interest,  without 
incurring  any  risk^  And  no  agreement  between  the  parties 
can  prevent  this  liability  to  the  world.  Doug.  371,  17  Vez. 
Jun.412.     Wats.  Par.  \69. 

Partners  are  joint  tenants  in  all  the  stock  and  partnership 
effects,  and  they  are  so,  not  only  of  the  particular  stock  in 
being  at  the  time  of  entering  into  the  partnership,  but  they 
continue  joint  tenants  throughout,  whatever  changes  may  take 
place  in  the  course  of  trade ;  for  if  it  were  otherwise,  it  would 
be  impossible  to  carry  on  partnership  trade.    1  Vez.  242. 

Bnt,  although  partners  ore  joint  tenants,  yet  there  is  no 
right  of  survivorship  between  them,  and  therefore  there  is  no 
necessity  to  provide  in  the  copartnership  deed  against  survi- 
vorship (as  is  usually  done),  it  being  a  maxim  of  the  common 
law,  that  inter  mercatores,  jus  accrescendi  locum  non  habet: 
and  this  is  for  the  benefit  of  commerce,  that  the  firuit  of 
each  person's  labour  and  industry  should  go  to  his  executors 
or  administrators  for  the  benefit  of  his  children  and  family. 
Co.  Lit.  182.  1  Roll.  Abr.  6,  1  Vernon,  217. 

Some  precise  period  ought  also  to  be  fixed  for  the  dura- 
tion of  the  copartnership;  for  otherwise  it  may,  according  to 
the  better  opinion,  be  dissolved  at  the  will  of  either  party, 
and  as  it  should  seem  without  any  previous  notice.  3 
Fez.  Jun.  74.  Wat.  Co.  380.  16  Fez.  Jun.  49,  56.  17 
Fez.  Jun.  298,  308. 

A  copartnership  will  also,  from  its  nature,  determine  on 
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the  death  of  either  of  the  parties,  it  being  the  voluntary  as- 
sent of  two  or  more  to  rniite  together  in  one  common  c<m- 
cem,  by  reason  (except  in  the  case  of  the  part-owners 
of  a  ship,)  of  a  reciprocal  confidence  which  they  place  in 
each  other ;  and  hence  it  will  not  comprehend  the  execn- 
tors^  or  other  personal  representatives  of  the  parties,  unless 
it  be  expressly  so  stipulated  by  the  parties.    2  Vez.  33. 

A  copartnership  will  be  likewise  dissolved  by  a  com- 
mission of  bankrupt  issuing  against  the  firm,  or  against 
either  of  the  parties;  a  joint  commission  by  taking  the 
whole  of  the  stock  in  trade ;  and  a  separate  commission,  by 
vesting  the  share  of  the  bankrupt  in  his  assignees,  and  de- 
stroying the  joint  estate  ;  nor  can  the  assignees,  without  the 
consent  of  the  other  parties,  and  a  special  order  of  the  Chan- 
cellor, continue  the  business  ;  but  this  dissolution  does  not 
take  place  until  the  party  is  actually  declared  a  bankrupt ; 
and  upon  his  being  so  declared,  it  relates  back  to  the 
bankrupt's  estate  at  the  time  of  the  commission  of  the  act 
of  bankruptcy.  5  Fez.  Jun.  295.  15  ibid.  228.  17  ibid. 
195. 

But  assignees  under  a  commission  of  bankrupt  against 
one  partner,  can  only  be  tenants  in  common  with  the  other 
of  an  undivided  share,  subject  to  all  the  rights  of  the 
other  partner ;  and  if  a  creditor  of  one  partner  takes  out 
execution  against  the  partnership  effects,  he  can  only  have 
the  undivided  share  of  his  debtor,  and  must  take  it  in  the 
same  manner  the  debtor  himself  had  it,  and  subject  to  the 
rights  of  the  other  partner.     Cowp.  449 . 

And  in  this  case  the  Sheriff  must  seize  all,  because  the 
moieties  are  undivided  ;  for  if  he  seize  but  a  moiety,  and 
sell  that,  the  other  will  have  a  right  to  a  moiety  of  that 
moiety;  therefore,  he  must  seize  the  whole,  and  sell  a 
moiety  thereof  undivided,  and  the  vendee  will  be  tenant  in 
common  with  the  other  partner.  Sulk.  392.  Show.  173. 
Comber.  217.     12  Mod.  446. 

On  the  dissolution  of  a  copartnership,  the  parties  con- 


552  sheppard's  precedent. 

tinuing  to  carry  on  the  trade,  are  not  entitled  to  take  the 
stock,  &C.  at  a  raluation,  unless  it  is  so  expressed  and  sti- 
pulated in  the  copartnership  deed,  as  the  other  party  may 
require  and  insist  on  the  same  being  sold.  15  Vex,  Jun. 
226.     17iWd.298, 311. 

Also  arbitrators,  under  a  general  reference  to  them  re- 
specting the  copartnership  disputes,  have  a  power  to  dis- 
solve  the  copartnership.    1  Black.  JBfip.  476. 

OENEBAL  FORM  OF  A  COPARTNERSHIP  DEED. 

This  indenture,  made,  &c.  between  (first  partner 
of,  &c.  of  the  one  part,  and  (incoming  partner)  of,  &c.  of  the 
other  part  Whereas  the  said  (first  partner)  hath  for  se- 
veral years  last  past  carried  on  the  trade  or  business  of 

at and  in  order  to  advance  the  said  (incoming  partner) 

bis  said  son  in  life,  he  hath  agreed  to  admit  the  said  (in- 
coming partner)  into  copartnership  with  him  in  the  said  bu- 
siness for  the  term  of  fourteen  years,  if  they  shall  so  long  live, 
upon  the  terms  and  conditions  hereinafter  expressed.  And 
WHEREAS,  with  a  view  to  such  copartnership,  it  was  agreed 
that  the  said  {incoming  partner)  should  pay  unto  the  said 
(Jirst  partner)  out  of  his  the  said  (incoming  partner* s)  share 
of  the  profits  to  arise  from  the  said  copartnership  business, 
one  fourth  part  of  the  value  of  the  stock  in  trade,  horses, 
carts,  craft  implements,  utensils,  and  other  effects,  employed 
in  the  said  trade,  according  to  a  fair  valuation,  to  be  made 
and  taken  thereof,  and  that  thereupon  one  fourth  part  of 
the  said  stock  in  trade  and  effects  should  become 'the  pro- 
perty of  the  said  (incoming partner).  And  whereas  the 
said  stock  in  trade  and  emcts  have  been  valued  by  mutual 
agreement,  by  and  between  the  said  parties,  at  the  sum  of 
£  ■,  and  with  which  the  said  parties  are  fully  satisfied. 
And  whereas,  for  the  better  carrying  on  the  said  joint 
trade,  the  said  (Jirst  partner)  hath  on  the  day  of  the  date  of 
these  presents,  paid  into  the  house  of  Messrs. ,  ban- 
kers, the  sum  of  £ to  the  joint  account  of  them  the 

said  (partners)  with  one  fourth  part  whereof,  in  addition  to  his 
said  i'ourth  part  or  share  of  and  in  the  said  copartnership 
stock  and  effects,  he  the  said  (incoming  partner)  is  to  be 
charged  in  the  copartnership  accounts,  as  hereafter  men- 
tioned. Now  this  indenture  WITNESSETH,  that  in  pur- 
suance of  the  said  agreement  for  such  copartnership  as 
aforesaid,  each  of  them  the  said  partners,  lor  himself,  his 
heirs,  executors,  and  administrators;   Doth   hereby  cove- 
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nant,  declare,  and  a^e,  to  and  with  the  other  of  them, 
his  executors,  administrators,  and  assigns,  that  they  the 
said  (partners)  shall  be,  and  continue  copartners  together 

in  the  said  trade  or  business  of under  and  subject  to 

the  terms,  conditions,  restrictions,  declarations,  and  agree- 
ments hereinafter  expressed  and  contained,  (that  is  to  say). 
That  the  said  joint  trade  or  business  shall  be  carried  on  in  the 
joint  names  of  the  said  parties,  and  for  their  mutual  benefit, 
and  at  their  mutual  risk  and  expence  in  the  proportion  of  three- 
fourths  thereof,  as  to  the  said  (Jirsi  partner),  and  one- 
fourth  thereof  as  to  the  said  (other partner).  That  the 
said  trade  or  business  shall  be  carried  on  under  the  firm  of 

,  at ,  aforesaid,  so  long  as  the  said  parties 

shall  mutually  agree  upon  the  same.  And  it  is  further 
agreed,  that  the  said  house,  shop,  warehouse,  and  premi- 
ses where  the  said  business  shall,  for  the  time  being,  be 
carried  on,  shall  be  deemed  part  of  the  capital  stock,  and 
be  reckoned,  as  personal  estate ;  but,  that  the  said  (^rst 
partner)  whose  separate  estate  and  property  the  said  shop, 
warehouse,  8cc.  are,  shall  be  entitled  to  charge  the  said 
copartnership  profits  with,  and  to  have,  receive,  and  take 
thereout  for  his  own  sole  and  exclusive  use  and  benefit, 
the  annual  sum  of  £ ,  as  and  for  the  rent  thereof. 

That  the  capital  stock,  and  current  monies,  and  effects  of 
the  said  copartnership  shall  at  all  times  be  employed  solely 
for  the  purposes  of  the  said  joint  trade.  And  it  is  also 
agreed,  that  if  either  of  the  said  parties  shall  lend  tp  the 
said  joint  trade  any  monies  beyond  his  capital  therein,  the 
capital  stock  and  profits  thereof  shall  be  chargeable  there- 
with to  the  party  lending  the  same,  together  with  interest, 
in  respect  thereof  at  and  after  the  rate  of  £6  percent,  per 
annum,  but  shall  and  may  be  withdrawn  on  two  months^ 
notice,  in  writing,  given  by  or  to  him,  as  the  case  may  be, 
for  that  purpose. 

That  the  aforesaid  rent  of  £ ,  payable  to  the  said 

(Jir9t  partner)  for  or  in  respect  of  the  said  premises,  and 
all  taxes,  repairs,  and  insurances,  together  with  all  other 
necessary  charges  and  expenses  incidental  to  the  said  copart- 
nership concerns,  and  all  casual  losses  which  shall  happen 
thereto,  shall  be  borne  by  each  of  the  said  parties  in  propor- 
tion to  his  share,  as  aforesaid,  in  the  capital  stock,  unless 
such  loss  shall  happen  through  the  wilful  neglect  or  default 
of  either  of  the  parties,  singly,  or  of  his  own  proper  ser- 
vants, or  apprentices,  or  such  as  shall  have  been  taken  by 
him  without  the  consent  of  the  other,  in  which  case  the 
same  shall  be   borne  and  sustained  by  such  party   only. 
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That  three-fourths  of  the  net  proceeds  of  the  said  trade 
shall  belong  to  the  said  (first  partner^  and  the  remaining 
fourth  part  or  share  thereof  to  the  said  {other  partner).  That 
no  apprentice,  clerk,  servant,  labourer,  or  other  workman, 
shall  De  taken,  or  discharged  without  the  consent  of  the 
other'of  the  said  parties.  And,  that  all  premiums  to  be  re- 
ceived with  apprentices  shall  be  brought  to  the  joint  stock, 
for  the  common  benefit   of  the  said  parties,  and  tlie  ex- 

Eence  of  keeping  and  maintaining  such  anprentices  be 
ome  out  of  the  copartnership  monies.  And  it  is  hereby 
further  agreed,  that  all  contracts  and  engagements  entered 
into  by  tne  said  parties,  or  either  of  them,^  on  [account  of 
the  said  joint  trade,  and  idl  checks  and  draughts  upon 
bankers,  or  others,  bills  of  exchange,  promissory  notes,  and 
other  securities,  bills  of  parcels,  receipts  for  m6ney,  and 
other  evidences  whatsoever  relative  thereto,  shall  be  made, 
given,  and  taken  respectively  in  their  joint  names,  or  said 
copartnership  firm,  and  not  otherwise. 

That  the  current  monies  to  be  received  in  the  course  of 
the  said  copartnership  business,   when,   and  as  the  same 

shall  amount  to  the  sum  of  £— ,   shall,  from  time  to 

time,  be  lodged  and   deposited  in   the  hands  of  the  said 

Messrs. ,  the  bauKers  aforesaid,  and  placed  to  the 

join  account  of  the  said  parties.  That  entries  shall  be 
daily  made  in  proper  books  to  be  kept  for  that  purpose, 
of  all  monies  which  shall  be  received  and  paid,  and  of 
all  goods  which  shall  be  purchased  or  sold  on  account 
of  the  said  joint  trade,  with  the  prices,  and  costs,  and 
charges  thereof,  and  also  of  all  other  transactions,  matters, 
and  things,  whatsoever,  as  shall  be  necessary  at  all  times 
to  manifest  and  shew  the  state  of  the  joint  trade  and  bu- 
siness. That  all  books,  letters,  securities  for  money  con- 
tracts, evidences,  and  writings  whatsoever,  concemiag  the 
said  copartnership  business,  shall  be  kept  at  the  counting- 
bouse,  of  and  at  the  said  premises,  wherever  the  said  business 
shall  firom  time  to  time  be  carried  on,  and  be  open  to  the  in- 
spection of  the  said  parties  and  their  respective  representa- 
tives, after  the  decease  of  either  of  them,  who  shall,  at  all 
seasonable  times  in  the  daytime  be  at  liberty  to  peruse, 
examine,  and  take  copies  of  the  same.  That  they  will  at 
all  times  during  the  said  copartnership  term  employ  them- 
selves diligently  and  exclusively  in  the  ai&irs  of  the  said 
joint  trade,  andf  use  their  best  endeavours  to  promote  the 
prosperify  thereof,  and  will  not  cany  on  or  be  concerned 
in  any  ouer  trade  whatsoever,  and  that  they  will  advise 
with  each    other  concerning   the  same  as  often  as   there 
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shall  be  occasion.  That  neither  of  the  said  paities  will, 
without  the  consent  in  writing  of  the  other  of  them,  take 
or  employ  any  of  the  money  or  effects  of  the  said  copart- 
nership, o^  engage  the  creclit  thereof  for  any  purpose  what- 
soever,  other  than  for  the  benefit  of  the  said  joint  trade, 
and  in  the  usual  course  thereof;  save  and  except  only,  that 
the  said  (Jirst partner)  shall  and  may  be  allov^ed  to  take  out 
of  the  current  cash  of  the  said  copartnership-trade,  on  the 
first  day  of  each  and  every  calendar  montn,  the   sum  of 

£ for  subsistence-money ;  and  the  said  (other  partner) 

in  like  manner  the  sum  of  £ for  like  subsistence- 
money  ;  each  of  them  the  said  parties  debiting  themselves 
respectively  from  time  to  time  therewith  in  the  cash-book  of 
the  said  copartnership.  That  neither  of  the  said  parties 
shall  or  will  suffer  the  copartnership  estate  to  be  attached, 
seized  in  execution,  or  otherwise  charged  or  incumbered  with 
or  on  account  of  his  6#n  private  debts  or  engagements.  That 
neither  of  the  said  parties  shall  purchase  or  sell  any  goods, 
wares,  or  merchanaizes  which  he  shall  have  received  a 
notice  in  writing  from  the  other  of  them  not  to  purchase  or 
sell ;  nor  shall  either  of  the  said  parties  purchase  any  such 
goods,  wares,  and  merchandizes  in  which  they  shall  ordina- 
rily deal  for  the  purposes  of  their  said  joint  trade,  exceeding 

in  vedue  or  amount  the  sum  of  £ in  any  one  week, 

without  the  consent  of  the  other  of  them ;  and  in  case  of  his 
80  purchasing  and  selling,  the  other  of  the  said  parties  shall 
be  at  liberty  to  assent  or  dissent  from  the  same  at  any  time 
within  the  space  of  ten  days  next  after  notice  thereof;  and  in 
case  of  such  dissent,  every  such  purchase  or  sale  shall  be  con- 
sidered as  made  on  the  proper  and  sole  private  account  of  the 
party  making  the  same. 

That  neither  of  the  parties'  shall  nor  will,  without  the  con- 
sent in  writing  of  the  other  of  them,  accept,  sign,  or  indorse 
any  bill  of  exchange,  promissory  note,  or  other  security,  for 
or  in  the  name  of  the  said  copartnership,  unless  for  value 
actually  received,  or  to  be  received,  to  the  full  amount  thereof. 
Nor  without  such  consent  as  last-mentioned,  lend  any  money, 
property,  or  effects  of  the  said  joint  trade,  or  give  credit  to  or 
discount  any  bill  or  note  with  the  copartnership-money  fof 
any  person  whom  the  other  of  them  hath  in  writing  forewarned 
not  to  be  credited  or  trusted ;  nor  compound,  or  release  any 
debt  due  to  the  said  joint  trade,  or  deliver  up  any  security 
belonging  thereto,  without  receiving  the  full  amount  or  value 
thereof;  or  sign  any  letter  of  licence,  or  the  certificate  of  any 
bankrupt,  nor  do  any  other  act  or  thing  whatsoever  ii^hereby 
any  money  or  effects  belonging  to  the  said  copartnership  may 
be  lost  or  diminished ;  and  that  each  of  the  said  parties  shall 
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answer  and  pay  to  the  capital  stock  of  the  said  copartnership 
the  full  amount  or  value  of  all  debts,  effects,  or  securities  for 
which  he  shall,  without  such  consent  as  aforesaid,  compound, 
release,  or  discharp;e,  ori>e  the  means  of  being  lost  or  dimi- 
nished. That  neither  of  the  said  parties  shall  or  will,  without 
such  consent  as  aforesaid,  become  bail  or  security  for  any 
person  or  persons  whomsoever,  nor  subscribe  any  policy  of 
insurance  as  an  insurer,  nor  speculate  in  any  of  the  public  or 
foreign  funds,  or  in  any  public  or  foreign  loan  or  lottery,  nor 
enter  into  any  other  speculative  concern  whatsoever  whereby 
his  share  of  and  in  the  said  copartnership  stock,  or  bis  own 
private  estate  may  be  brought  into  or  placed  in  danger. 
And  further,  that  neither  of  the  said  partners  shall  sell,  assign, 
or  otherwise  dispose  of  his  share  and  interest  in  the  said 
copartnership  business,  or  any  part  thereof,  without  the  con- 
sent in  writing  of  the  other  of  them,  save  only  and  except  as 
hereinaftc;ir-inentioned,  (that  is  to  say ;)  provided  always, 
NEVERTHELESS,  that,  for  and  notwithstanding  any  thing  in 
this  present  clause  contained,  he,  the  said  {first  partner)  snail 
be  at  liberty  and  have  full  power  to  introduce  either  or  both  of 
bis  present  other  sons  as  a  partner  or  partners  in  the  said  trade 
and  business,  and  to  grant  and  assign  to  him  or  them  such  part 
or  share,  or  parts  or  shares  of  him  the  said  (first  partner)  of 
and  in  the  said  joint  stock  and  business  as  he  shall  think  proper, 
subject  to  the  several  stipulations,  terms,  and  conditions  ex* 
pressed  and  contained  in  these  presents,  and  without  preju- 
dice to  the  interest  of  the  said  \pther  partner)  therein.  And 
in  case  either  of  the  said  parties  shall  fail  in  the  due  perform- 
ance of  any  one  or  more  of  the  several  last*mentioned  stipcH 
lations,  the  other  party  shall  be  at  liberty  thereupon,  or  within 
one  calendar  month  after  the  discovery  of  the  same  by  notice 
in  writing  under  his  hand,  to  dissolve  and  put  an  inunediate 
end  to  the  said  copartnership,  and  which  shall  thereupon 
cease,  as  if  by  effluxion  of  time. 

That  on  the  first  day  of  January  in  each  year,  during 
the  continuance  of  the  said  copartnership,  or  as  soon  after 
as  conveniently  may  be,  not  exceeding  one  calendar  month 
next  following,  a  general  account  in  writing  shall  be  made  # 
and  taken  of  the  stock  in  trade  and  effects  of  the  said 
copartnership,  and  a  balance  struck  concerning  the  saipe, 
in  order  to  ascertain  the  trutB  state  thereof,  which  account 
shall  be  fairly  entered  in  proper  books  to  be  kept  for  that 

1  purpose,  and  a  summary  or  balance  sheet  thereof  be  de- 
ivered  to  each  party;  and  upon  the  said  accounts  being 
approved  and  signed  by  the  said  partiqs  respectively  at  the 
foot  thereof  in  the  said  book,  and  also  at  the  foot  of  the  said 
balance  sheet,  the  same  shall  be  conclusive  upon  and  against 
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the  said  parties  and  their  respective  representatives,  unless 
some  error  to  the  amoont  of  £5  shall  be  discovered  within 
the  space  of  two  calendar  months  next  following,  and  then 
so  far  only  as  may  be  necessary  for  rectifying  such  error. 
That  upon  such  annual  settiement  of  the  said  copartnership 
accounts,  three-fourths  of  the  clear  and  net  profits  of  the  said 
joint  trade  shall  be  taken  by  and  paid  to  him  the  said  (fint 
partner^  and  the  remaining  fourth  part  thereof  be  taken  by 
and  paid  to  the  said  (other partner)  from  time  to  time :  he  the 
said  {other  partner)  first  paying  and  satisfying  thereout,  or  out 
of  his  own  separate  estate  and  monies,  unto  the  said  (first 

partner)  his  said  father,  the  annual  sum  of  £ until  die 

whole  of  the  amount  or  valae  of  his  said  fourth  part  or  share 
of  and  in  the  said  copartnership  stock  and  effects,  accord- 
ing to  such  mutual  valuation  as  is  hereinbefore  mentioned, 
shall  have  been  by  such  means  wholly  paid  off  and  satisfied 
unto  the  said  (first  partner.) 

And  it  is  hereby  further  agreed  and  declared  by  and 
between  the  said  parties  hereto,  that  notwithstanding  any 
thing  hereinbefore  contiuned,    eitiier    of  the  said  parties 
shall  be  at  liberty  to  retire  from  the  said  copartnership  at  the 
Christmas  next  preceding  the  expiration  of  the  first  seven 
years  of  the  said  term  of  fourteen  years  hereinbefore  limited 
for  the  duration  thereof,  upon  giving  six  calendar  months' 
previous  notice  in  writing  to  the  other  of  them  of  his  desire 
or  intention  so  to  do.     And  it  is  hereby  agreed,  that  if  either 
of  the  said  parties  shall  depart  this  life  before  the  expiration 
or  other  sooner  determination  of  the  said  term  of  fourteen 
years,  the  survivor  of  them  shall  take  the  share  of  the  party 
so  dying  in  the  said  joint  stock  at  the  value  thereof,  accord- 
ing to  the  last  yearly  account  (if  any)  which  shall  have  been 
taken  of  the  same ;  and  if  no  such  account  shall  have  been 
taken  then  and  also  as  to  such  effects  as  shall  have  since 
accrued,  at  a  fair  valuation  to  be  made  by  three  indifferent 
persons,  one  to  be  chosen  by  the  surviving  party,  one  by  the 
executors  of  the  party  deceased,  and  the  third  by  such  two 
first  nominees,  ana  the  amount  thereof  to  be  paid  in  the  man- 
ner following ;  that  is  to  say,  one-third  part  thereof  with  in- 
terest upon  the  whole  after  the  rate  of  £5  per  cent,  per 
annum  at  the  end  of  six  calendar  months ;  one  other  third 
part  thereof  with  interest  after  the  rate  aforesaid  upon  the 
remaining  two-third  parts  thereof  at  the  end  of  12  oedendar 
months;  and  the  remaining  third  part  thereof  with  interest 
after  the  rate  aforesaid  at  the  end  of  eighteen  calendar  months 
after  the  decease  of  tiie  party  so  dying.     And  for  the  better 
securing  the  said  payments,  the  surviving  party  shall  within 
one  calendar  month  next  after  the  decease  of  the  party  so 
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dyin^«  execute  to  his  executors  or  administrators  a  bond  in 
double  penalty  with  one  or  more  sufficient  surety  or  sureties 
for  the  amount  thereof;  and  also  a  like  bond  for  indemnify- 
ing such  executors  and  administrators  from  all  debts  and  de- 
mands in  respect  of  the  said  joint  trade :  Upon  the  delivery  of 
which  said  several  bonds  the  executors  or  administrators  of 
the  party  so  dying  shall  at  their  own  expense  convey  and 
assure  his  share  of  the  said  stock  unto  the  surviving  party, 
his  executors,  administrators,  or  appointees*  except  only  as 
to  bad  debts,  which  shall  be  divided  between  the  surviving 
party  and  the  executors  and  administrators  of  the  party  de- 
ceased, either  by  mutual  agreement  or  by  lots,  according  to 
their  respective  interests  in  the  same. 

And  it  is  further  agreed,  that  at  the  expiration  or  other 
sooner  determination  of  the  said  term  of  fourteen  years, 
if  the  said  (Jirst  partner)  shall  be  desirous  to  continue  the 
said  trade,  he  shall  be  at  liberty  to  take  the  share  of  the 
said  (other  partner)  in  the  said  capital,  stock,  and  ejBfects, 
at  the  amount  the  same  shall  be  valued  at  by  three  in- 
different persons,  the  one  to  be  chosen  by  the  said  (first 
rtnerj  another  by  the  said  (other  partner,)  and  the  tiiird 
such  two  first  nominees,  making  all  just  allowances  for 
any  balance  due  from  the  said  {other  partner,)  and  which 
shall  be  paid  in  the  manner  following;  (that  is  to  say,)  one- 
third  part  thereof  with  interest  after  the  rate  of  £5  per  cent 
per  annum  at  the  end  of  six  calendar  months;  one  other  third 
part  thereof  with  interest  after  the  rate  aforesaid  upon  the 
remaining  two-third  parts  thereof  at  the  end  of  twelve  calen- 
dar months ;  and  the  remaining  third  part  thereof  with  inte- 
rest after  the  rate  aforesaid  at  the  ena  of  eighteen  calendar 
months  next  after  the  expiration  or  other  sooner  determina- 
tion of  the  said  copartnership  term ;  and  the  party  continuing 
the  said  trade  shall  give  the  like  bond,  security,  and  indem- 
nity to  the  other  of  them  as  is  hereinbefore  provided  in  the 
event  of  the  decease  of  either  of  the  said  parties;  and  in 
case  the  said  (first  partner)  shall  decline  the  said  copartner- 
ship stock  upon  the  terms  and  conditions  aforesaid,  then  the 
said  {other  partner)  shall  be  at  liberty  to  take  the  same  in  the 
same  or  like  manner,  and  upon  the  same  terms  and  condi- 
tions as  aforesaid,  in  all  respects.  But  in  case  both  the  said 
parties  shall  decline  to  take  the  said  stock  and  effects,  then 
the  same  shall,  upoi^  the  expiration  or  other  sooner  determi- 
nation of  the  said  term  of  fourteen  years,  be  sold  by  public 
auction  or  by  private  contract,  as  shall  be  agreed  by  the  said 
parties,  and  the  money  to  be  produced  by  such  sale,  and  all 
dfibts  Owin^  to  the  said  trade,  as  the  same  from  iifne  to  time 
be  collected  and  shall  amount  to  the  sum  of  £—- — .  shall 
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he  divided  between  the  said  parties  according  to  their  re- 
spective proportions,  as  aforesaid,  in  the  said  joint  stock. 
That  at  the  end  or  expiration  of  the  said  copartnership  by 
any  of  the  means  aforesaid,  notice  thereof  shall  be  given  in 
the  London  Gazette,  and  also  to  all  the  correspondents  of  the 
said  copartnership  by  circular  letters  under  the  joint  hands  of 
the  said  parties:  And  after  the  determination  of  the  said 
copartnership,  any  fresh  or  further  credit  given  to  any  person 
on  the  copartnership  account  shall  be  debited  to  the  account 
of  the  party  giving  the  same  :  And  it  is  hereby  further  agreed 
and  declared  by  and  between  the  parties  hereto,  that  if  at  any 
time  hereafter  it  shall  be  thought  by  either  of  the  said  parties, 
or  by  his  counsel  learned  in  the  law^  (being  of  the  degree  of 
a  barrister,)  that  these  presents,  or  the  stipulation  herein  con- 
tained^  are  in  any  ways  defective,  and  it  shall  be  deemed  ex- 
pedient by  or  on  the  behalf  of  the  said  partners  that  the  same 
should  be  altered^  they  will  respectively  execute  at  the  co- 
partnership expense  such  further  deed  or  deeds,  or  oth^ 
writing  or  writin^^  as  may  be  deemed  expedient  for  remedy- 
ing any  such  de^ct.  And  lastly,  the  said  parties  to  these 
presents  do,  and  each  of  them  doth  for  himself,  his  executors, 
administrators,  and  assigns,  further  covenant,  promise,  and 
agree,  to  and  with  the  other  of  them  his  executors,  adminis- 
trators, and  assigns  by  these  presents,  that  if  any  question, 
difference  or  dispute  shall  happen  to  ari^e  between  either  of 
them,  and  the  exeputors  or  administrators  of  the  other  of 
them,  and  any  other  person  or  persons  claiming  under  them, 
or  either  of  them  respectively,  con(Cerning  the  said  joint  trade 
or  copartnership,  or  the  interest  of  them  respectively  therein, 
or  in  anywise  relating  thereto,  or  any  clause,  article,  matter, 
or  thing  herein  contained,  then  and  in  such  case,  and  as  often 
&  it  shall  $o  happen,  and  before  any  suit  shall  be  commenced 
or  brought  by  any  of  the  parties  or  persons  between  whom 
such  question,  difference,  or  dispute  shall  arise  or  happen, 
and  to  prevent  any  suit  being  brought  or  commenced,  as  far 
as  in  the  power  oi  the  parties  hereto  now  lies,  or  as  they  can; 
and  in  case  the  parties  between  whom  such  question  or  ques- 
tions, differepce  or  dispute  shall  arise,  cannot  agree  to  settle 
and  determine  the  same  between  or  among  themselves,  all 
and  every  such  .questions,  differences,  and  dispute  shall  be 
referred  and  submitted  by  the  parties  between  whom  such 
questions,  differences,  or  disputes  shall  have  arisen,  to  the 
consideration,  judgment,  arbitrament,  final  determination 
and  award  of  three  indifferent  persons,  to  be  named  by  and 
betwees^  thiem  the  said  parties,  the  one  to  be  named  by  each 
of  them  the  $aid  parties,  and  the  third  by  fmch  two  arbitrators 
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who  shall  be  so  first  nominated  by  the  said  parties  either 
previous  to  or  after  their  entering  upon  the  consideration  of 
the  matters  in  question  ;  the  award  of  which  said  three  per- 
sons so  to  be  named,  or  any  two  of  them,  shall  be  finally  con- 
clusive and  binding  to  the  parties  between  whom  such  mat- 
ters in  question  shall  arise ;  which  reference  shall  be  so  sub- 
mitted to  by  reciprocal  bonds  in  a  sufficient  penalty,  and  un- 
der a  proper  condition,  to  well  and  truly  stand  to,  abide,  per- 
form,  fulfil,  and  keep  the  order,  arbitrament,  final  determina- 
tion, and  award  of  snch  persons  so  to  be  indifferently  chosen 
and  named  as  aforesaid,  or  of  any  two  of  them,  so  as  the  said 
arbitrators  so  to  be  chosen  and  named  as  aforesaid,  or  any 
two  of  them,  do  make  their  award  under  their  hands  and 
seals  and  ready  to  be  delivered  to  the  parties  submitting 
thereto,  or  such  of  them  as  shall  require  the  same  within  one 
calendar  month  next  afler  the  day  of  the  date  of  such  bond, 
and  to  make  void  the  same  as  usual  in  such  bonds,  and  which 
bonds  shall  be  executed  and  delivered  interchangeable  by 
and  between  such  parties  and  persons  between  whom  sucn 
matters  in  question  shall  arise,  within  twenty  days  after  such 
matters  in  question  shall  happen  to  arise,  or  after  request 
shall  be  made  by  any  of  the  parties  so  interested^  in  writing, 
under  his  or  their  hand  or  hands,  on  pain  to  the  party  or  per- 
sons refusing  of  forfeiting  and  paying  all  costs,  aamages,  and 
expenses  which  shall  or  may  happen  to  arise  or  be  occasioned 
by  reason  of  such  refusal^and  of  all  suits  that  shall  be  brought 
or  commenced  by  such  party  or  person  refusing,  or  in  conse- 
quence of  such  refusal  to  the  party  or  parties  aggrieved,  and 
tnat  such  reference  and  submissions  respectively  shall  be  in 
pursuance  of  the  statute  in  that  case  made  and  provided,  be 
made  an  order  of  his  Majesty^s  Court  of  King^s  Bench  or 
Common  Pleas  at  Westminster.     Im  witness,  &c. 

A  continuance  of  articles   of  copartnership  fob 
A  further  term  by  indorsement. 

To  all  to  whom  these  presents  shall  come,  the  within- 
named  (copartners)  send  greeting :  Whereas  the  said  parties 
have  agreed   to  renew  and  continue  the  within-mentioned 

copartnership,  which  will  expire  and  end  on  the day  of 

,  for  a  further  term  of years,  to.  commence  and  be 

computed  from  the  said  day  of .     Now  these 

PRESENTS  witness-,  that  in  pursuance  of  the  said  agreement 
the  said  (copartners)  do  hereby  for  themselves  severally  and 
respectively,  and  for  their  several  and  respective  heirs, 
executors,  and  administrators,  mutually  covenant,  promise, 
declare,  and  agree,  to  and  with  each  other,  and  the  executors 
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and  administrators  of  each  other,  in  the  manner  following, 
(that  is  to  say)  ;  that  they  the  said  {copartners)  shall  and 
will  remain,  continue,  and  be  copartners  and  joint  traders  or 
dealers  in  the  trade  or  business  of as  within-men- 
tioned, for  the  further  term,  space,  or  period  of years, 

to  commence  and  be  computed  from  the day  of 

now  next  ensuing ;  and  that  the  same  shall  be  carried  on  by 
them  with  the  same  or  like  capital  stock,  and  in  the  same  or 
likB  shares  and  proportions  as  to  profit  and  loss,  and  under 
and  subject  to  the  same  or  like  stipulations,  terms,  condi- 
tions, provisions,  limitations,  restrictions,  covenants,  and 
agreements  as  are  respectively  expressed,  declared,  or  men- 
tioned in  the  within-written  indenture,  of  and  concerning  the 
joint  trade  agreed  to  be  carried  on  in  copartnership,  in  and  by 
the  same  within-written  indenture,  any  thing  tnerein  con* 
tained,  or  to  be  implied,  to  the  contrary  thereof  in  any  wise 
notwithstanding :  it  being  the  true  intent  and  meaning  of  the 
said  parties,  and  of  these  presents,  that  this  present  renewed 

copartnership  for^the  said  additional  term  of years  shall 

be  upon  such  and  the  like  footing,  and  all  the  covenants, 
clauses,  or  conditions  in  the  withm-written  indenture  con- 
tained be  equally  available,  take  place,  and  have  the  like  force 
and  effect  to  all  intents  and  purposes  whatsoever,  as  if  every 
article,  clause,  matter,  and  thing  in  the  said  within-written  in- 
denture  or  deed  of  popartnership,  were  word  for  word  repeated 
and  again  inserted  in  these  presents.     In  witness,  &c. 

FORM   OF   THE    OPERATIVE    PARTS  OF   A    DEED   OF    DIS- 
SOLUTION   OF   COPARTNERSHIP.* 

This  indenture,  &c.  [after  all  proper  recitahj  proceed] — 
Now  THIS  indenture  WITNESSETH,  that  the  said  (co- 
partners,) with  the  mutual  assent  and  consent  of  each  other, 
HAVE  determined,  vacated,  and  dissolved,  and  by  these 
presents  do  determine,  vacate,  and  dissolve  the  said  copart- 
nership and  joint  trade  heretofore  carried  on  between  them ; 
and  also  the  said  in  part  recited  indenture  or  deed  of  copart- 
nership, and  every  clause,  article,  matter,  and  thing  therein 
contained;  and  do  hereby  severally  declare,  that  the  same 
shall  henceforth  cease,  determine,  and  be  null  and  void  to 
all  intents  and  purposes  whatsoever,  as  if  the  said  copartner- 
ship had  never  been  entered  into,  and  the  same  indenture  had 
never  been  made  and  executed.  Andthis  indenture  fur- 


*  This  deed  was  prepared  and  settled  by  Sir  Wm.  Blackstone  while 
he  was  at  the  Bar. 
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THER  WITNESSETH,  that  ID  pursaRDce  and  performance  of 
the  hereinbefore  recited  agreement,  and  for  carrying  the  same 
into  execution,  and  also  for  and  in  consideration  of  the  sum 
of  55.  of  lawful  money  of  Great  Britain  to  the  said  {retiring 
parhierj)  in  hand  well  and  truly  paid  by  the  said  (pth&r 
partner,)  at  or  immediately  before  tne  sealing  and  delivering 
of  these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
HE  the  said  (retiring partner)  hath  granted,  bargained,  sold, 
released,  assigned,  transferred,  and  set  over,  and  by  these 
present^  doth  grant,  bargain,  sell,  release,  assign,  transfer, 
and  set  over  unto  the  said  (other  partner^)  his  executors, 
administrators,  and  assigns,  all  that  the  moiety,  part,  pro- 
portion, share,  and  interest  of  him  the  said  (retiring partner,) 
of  and  in  all  the  stock  in  trade,  leasehold  estate  and  interest, 
wares,  merchandizes,  ready  money,  debts  outstanding,  goods, 
chattels,  utensils,  and  effects  belonging  to  the  said  joint 
trade  and  copartnership,  or  to  them  uie  said  (retiring  party) 
and  (other  party),  or  either  of  them  in  respect  thereof, 
and  all  the  estate,  right,  title,  and  interest,  property,  posses- 
sion, benefit,  claim  and  demand  whatsoever^  both  at  law  and 
in  equity,  of  him  the  said  (retiring  partner,)  of,  in,  to,  or  out 
of  the  said  copartnership  estate  and  premises,  or  any  part 
thereof,  together  with  all  and  singular  the  books  of  account, 
and  all  papers,  evidences,  writings,  vouchers,  and  other 
documents  relating  to  the  said  joint  trade,  to  have,  hold, 
perceive,  receive,  take,  and  enjoy  the  said  estate  and  pre- 
mises mentioned  to  be  hereby  assigned  or  released,  with  all 
and  every  of  the  appurtenances,  unto  the  said  (other  partner,) 
his  executors,  administrators,  and,  assigns  from  henceforth 
for  ever,  upon  trust,  nevertheless,  and  to  the  end,  intent, 
and  purpose,  that  he  the  said  (other  partner,)  his  executors  or 
administrators,  do  and  shall  with  all  convenient  speed,  sell 
and  dispose  of  the  said  copartnership  estate,  stock  in  trade, 
and  effects,  for  the  most  money  ana  best  price  that  can  be 
got  for  the  same,  and  use  his  and  their  best  means  and  en- 
deavours to  get  in,  collect,  and  receive  all  and  singular  the 
debt  and  debts,  sum  and  sums  of  money,  due  and  owing  to 

the  said and in  partnership  or  otherwise ;  and 

do  and  shall  and  will  pay  and  dispose  of  the  net  and  clear 
monies  arising  thereby,  after  deducting  the  necessary  ex- 
penses attendant  on  or  incident  to  the  recovering  and  receiv- 
ing the  same,  and  executing  the  trust  aforesaia:  in  thejirst 

place,  in  discharging  the  sum  of  £-« jointly  owing  by 

the  said  (first  partner)  and  (second  partner)  on  their  copart- 
nership bond  unto  the  said  ,  as  hereinbefore  men- 
tioned, and  all  other  the  debts  owing  in  partnership  by  the 
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said  (Jini  partner)  and  {second  partner)  unto  any  other  per- 
son or  persons  whomsoever;  and  after  fall  payment  and 
satisfaction  thereof,  do  and  shall  divide  the  clear  sur- 
plus and  residue  thereof  into  two  equal  parts  or  shares ;  and 
afier  retaining  and  keeping  to  himself  the  said  {second  partner) 
one  (nil  moiety  or  equal  half  part  thereof  to  and  for  his  own 
proper  use  and  benefit,  do  and  shall  stand  and  be  possessed 
of  the  other  moiety  or  equal  half  part  thereof,  in  trust,  to 
pay,  apply,  and  dispose  of  the  same  for  or  towards  payment 
and  satisfaction  of  the  principal  money  and  interest  due  and 
to  become  due  on  the  bond  so  separately  entered  into  by  the 

said  (Jirst  partner)  to  the  said as  aforesaid ;  and  after 

full  pajrment  thereof  do  and  shall  stand  and  be  possessed  of 
the  surplus  or  residue  of  such  last-mentioned  moiety  in 
TRUST  for  the  said  {other  partner,)  his  executors,  administra- 
tors, or  assigns.  And  the  said  {^fint  partner)  for  himself, 
his  heirs,  executors,  and  administrators,  doth  covenant,  pro- 
mise, and  agree,  to  and  with  the  said  {assigning  partner,)  his 
executors  and  administrators,  by  these  presents,  in  manner 
and  form  following:  that  is  to  say ;  th^t  he  the  {Jirst  part- 
ner,) his  executors  or  administrators,  shall  and  will  from  time 
to  time,  and  at  all  times  hereafter,  faithfully,  and  well  and 
truly  perform  and  execute  all  and  every  the  trusts  afore- 
said, according  to  the  best  of  his  skill  and  abilities  in  respect 
thereof;  and  also  shall  and  will  from  time  to  time,  and  at  all 
times  hereafter,  upon  every  reasonable  request  of  the  said 
{assigning  partner),  bis  executors,  administrators,  or  assigns, 
give  and  render  unto  him,  a  just,  true,  and  faithful  account 
of  all  and  every  such  sum  and  sums  of  money  or  other 
proceeds  that  slutll  or  may  have  been  then  raised,  obtained, 
or  received  by  the  said  {Jirst  partner,)  his  executors  or 
administrators,  out  of,  or  in  respect  of  the  said  copartnership 
estate  and  effects ;  and  shall  and  will  pay,  apply,  and  dispose 
of  all  such  monies  and  other  proceeds  which  shall  be  so  re- 
ceived, when  and  as  often  as  the  same  shall  amount  to  the 

sum  of  £ or  upwards^  to,  for,  and  upon  the  several 

trusts,  intents  and  purposes  hereinbefore  expressed  and 
mentioned,  of  and  concerning  the  proceeds  pf  the  said 
copartnership  estate  and  effects,  and  according  to  the 
true  intent  and  meaning  of  these  presents.  And  fdrther, 
that  be  the  said  {Jirst  partner,)  his  executora  or  adminis- 
trators, shall  and  will  permit  and  suffer  the  said  {assigning 
partner,)  his  executors,  administrators,  and  assigns,  to  have 
at  all  convenient  times  in  the  daytime  daring  the  con- 
tinuance of  the  said  trusts,  and  before  all  accounts  in  re- 
spect thereof  shall  have  been  wholly  settled,  and  adjusted, 

2o2 
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the  inspection,  sight,  examination*  and  perusal  of  all  and 
every  the  books  of  account,  letters,  papers,  documents, 
vouchers,  and  other  writings^  in  any  wise  relating  to  the  said 
joint  trade  and  copartnership,  or  to  the  outstanding  estate, 
debts,  monies,  ana  effects  belonging  thereto,  with  full  and 
free  liberty,  licence,  power,  and  authority,  to  transcribe  and 
copy  out  the  same,  or  any  part  or  parts  thereof,  at  his, 
their,  or  any  of  their  free  will  and  pleasure.  And,  in  order 
the  better  to  enable  the  said  (first  jparifur^  his  executors 
and  administrators  to  receive,  &c.  [Here  there  was  inserted 
a  power  rf  attorney  from  the  retiring  partner  to  the  other,  to 
enable  him  to  get  in  the  copartnership  estate  and  effects,  as  in 
page  128  supra.']  And  tne  said  {retiring  partner,)  for  him- 
self, his  heirs,  executors,  and  administrators,  doth  covenant, 
Eromise,  and  agree  to  and  with  the  said  (first  partner,) 
is  executors  and  administrators,  by  these  presents,  that 
he  the  said  (retiring  partner"^  shall  and  will  from  time  to 
time,  and  at  all  times  hereafter,  at  the  request  of  the  said 
(other  partfier,)  but  at  the  costs,  charges,  and  expense  of  the 
estate  of  the  said  late  and  hereby  dissolved  copartnership, 
make,  do,  and  execute,  and  also  concur  and  join  in  the 
mutually  doing,  executing,  and  performing  all  and  every 
such  further,  and  other  lawful  and  reasonable  acts,  deeds, 
agreements,  conveyances,  and  assurances  as  shall  be  re- 
quisite and  proper  for  enabling  the  said  (other  partner,) 
his  executors  or  administrators,  to  recover,  receive,  and  get 
in  the  said  copartnership  estate,  debts,  and  effects,  and  also 
to  sell,  assi^,  and  dispose  of  such  part  and  parts  of  the  said 
copartnership  estate  and  effects  as  is  or  are  of  a  saleable 
nature,  unto  anv  purchaser  or  purchasers  thereof,  upon  the 
trusts  and  for  the  purposes  aforesaid,  as  bv  the  saia  (other 
partner,)  his  executors  or  administrators,  or  his  or  their  coun- 
sel, learned  in  the  law,  shall  in  that  behalf,  and  for  such 
purpose  be  reasonably  devised  or  advised  and  required. 
And  also  that  he  the  said  (retiring  partner)  shall  not,  nor 
will  at  any  time  hereafter,  revoke,  annul,  or  make  void 
the  power  of  attorney,  hereinbefore  contained,  nor  receive, 
release,  or  discharge  any  part  or  parts  of  the  said  copart- 
nership estate,  debts,  or  effects,  or  in  any  wise  howsoever 
incumoer  the  same,  or  any  part  or  parts  thereof,  nor  dis- 
avow or  become  nonsuit  in  any  action  or  suit  which  shall 
be  commenced,  sued,  or  prosecuted  for  the  recovery  there- 
of.   In  witness,  &c. 

Declaration  of  Trust  and  Disclaimer.]      This  is 
a  deed  under  the  hand  and  seal  of  one  who  has  at  the  in- 
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stance  and  request  of  another,  purchased  and  taken  a  con- 
veyance or  assignment  of  any  estate  or  property,  for  the 
use  or  benefit  of  such  other  person  in  his  own  name ;  and 
it  is  declaratory  of  the  uses,  intents,  and  purposes,  for  which 
the  purchase  was  made. 

A  DECLARATION  OF  TRUST  THAT  THE  PURCHASE  OF  A 
FREEHOLD  ESTATE  WAS  IN  TRUST  ONLY  AND  FOR 
THE  USE  OF  ANOTHER  PERSON. 

To  ALL  TO  WHOM  thesc  presents  shall  come,  I  (the 
trustee)  of.  Sic.  do  hereby  send  greeting;  Whereas  the 
messuages,  lands,  tenements,  and  hereditaments,  comprised 
in  the  within-written  indenture,  were  purchased  by  me  at 
the  request  and  desire,  and  on  the  part  and  behalf  of  (reo/ 
purchaser)  of.  Sic,  Now  know  te.  That  I  the  said  (trustee) 
do  acknowledge  and  declare  by  these  presents,  that  the  sum 

of  £ within  mentioned  to  have  been  paid  by  me  as 

the  consideration  of  and  for  the  purchase  of  tne  said  heredi- 
taments and  premises  comprised  in  the  said  within-written 
indenture,  and  thereby  conveyed  to  me  and  my  heirs  as 
within  mentioned,  was  the  proper  money  of  the  said  (real 
purchaser),  and  that  the  name  of  me  the  said  (trustee)  was 
made  use  of  in  the  same  within-written  indenture,  in  trust 
only  for  him  the  said  (real  purchaser,)  his  heirs  and  assigns,* 
and  upon  or  for  no  other  use,  trust,  intent,  or  purpose  what- 
soever; And  I  the  said  (trustee)  do  hereby  tor  myself  and 
my  heirs,  wholly,  absolutely,  and  utterly  disclaim  all  estate, 
right,  title,  interest,  claim,  and  demand  whatsoever,  both  at 
law  and  in  equity,  in,  to,  upon,  or  respecting  and  concerning 
the  same  within  mentioned  messuages,  lands,  tenements, 
and  hereditaments,  so  to  me  granted  and  released  as  therein 
mentioned,  than  to  the  use  and  in  trust  only  for  the  said  (real 

Purchaser,)  his  heirs  and  assigns ;  And  I  the  said  (trustee) do 
y  these  presents  for  myself,  my  heirs,  executors,  and  admi- 
nistrators, covenant, promise,  and  declare,  that  I, they, or  any 
and  every  of  them,  and  all  and  every  other  person  and  per- 
sons whomsoever  deriving  any  estate,  right,  title,  or  in- 
terest from,  through,  or  under  me,  them,  or  any  or  either 
of  them,  shall  and  will,  at  all  or  any  time  or  times  here- 
after, at  the  request,  costs,  charges,  and  expence  of  the  said 
(real  purchaser),  his  heirs  or  assigns,  grant,  release,  con- 
vey, and  assure  the  same  messuages,  lands,  tenements, 
and  hereditaments,--and  every  of  them,  with  their  and  every 
of  their  appurtenances,  and  all  the  said  estate,  right,  title. 
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and  interest  of  me  the  said  (trustee,)  my  heirs  or  assigns 
aforesaid  therein,  unto  and  to  the  use  of  him  the  said  (real 
purchaser,)  his  heirs  and  assigns  for  ever,  or  unto  and  to 
the  use  of,  or  for  such  other  person  or  persons  as  he  or 
they  shall  bv  any  note  in  writms:  under  his  or  their  hand 
or  respective  Imnds,  or  otherwise,  direct  or  appoint,  and  that 
free  and  clear,  and  absolutely  and  effectually  discharged  and 
exonerated  of  and  from  all  liens,  charges,  and  incum- 
brances whatsoever,  by  me  the  said  (trustee,)  or  my  heirs, 
or  any  other  person  or  persons  deriving  title  under  me  or 
them,  made,  created,  occasioned,  or  Knowingly  suffered; 
And  that  in  the  mean  time,  and  until  such  grant,  release, 
or  conveyance  shall  be  made,  executed,  and  perfected,  I  the 
said  (trustee,)  and  my  heirs,  and  all  and  every  such  other 
person  or  persons  as  aforesaid,  shall  and  will  stand  seised 
of  and  interested  in  all  and  singular  the  aforesaid  heredi- 
taments and  premises,  in  trust  only  and  for  the  sole  use, 
behoof,  and  benefit  of  the  said  (real  purchaser,)  his  heirs 
and  assigns  for  ever.*     In  witness,  8cc. 

Enfranchisement,  Deedof.]  Enfranchisement  is  ''the 
changing  of  the  tenure  from  base  to  free,'*  and  it  is  effected 
by  *'  the  lord's  conveyingf  to  the  tenant  the  freehold  of  the 
particular  and  specific  premises  which  were  held  by  copy ; 
or  by  releasing  to  the  tenant  his  seigniorial  rights/^  1  Watk. 
Cop.  {362.]  666. 

Immediately  on  the  lands  being  enfranchised  in  fee,  they 
become  severed  from  the  manor ;  and  the  tenure,  therefore, 
being  extinct  as  to  the  enfranchising  lord,  he  cannot  reserve 
to  himself  any  services  on  such  enfranchisement ;  if,  there- 
fore, any  yearly  or  other  payments  be  reserved  by  the  en- 
franchisement, they  may  be  good  as  rent,  charges,  or  rent- 
sock,  or  obligatory  on  the  tenant  in  respect  of  his  special 
covenants,  but  not  as  services  or  renders,  since  the  tenure 


*  The  above  form,  with  some  very  slight  alterations,  may  be  applied 
to  declarations  of  trust,  and  disclaimers  qf  title,  in  respect  of  the  purchase  of 
leasehold  or  copyhold  estates,  so  purchased  in  trust  for  another,  and  for 
declarations  of  trust  in  general  as  to  other  property.     See  the  Index. 

t  This  may  be  by  feoffment,  or  any  other  common  law  conveyance, 
though  it  is  most  usual  to  do  so  by  bargain  and  sale  enrolled. 
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and  relationship  of  lord  and  tenant  which  sabsisted  between 
them,  is  by  the  enfranchisement  utterly  at  an  end.  1  Watk, 
Cop  [368.] 

So  also  all  customs  which  attached  to  the  copyhold 
thus  enfranchised,  will  by  the  enfranchisement  cease,  as  if 
the  custom  be  that  ^'  all  copyholds  within  the  manor'' 
shall  descend  to  the  youngest  son,  for  on  the  enfranchise- 
ment the  premises  are  neither  ^'  copyhold"  nor  ''  within  the 
manor."     Ibid. 

In  like  manner,  all  rights  and  privileges  annexed  to  the 
copyhoIder^s  estate  as  such,  must  also  be  done  away,  as  the 
eitate  by  copy,  to  which  they  attached^  has  ceased  to  exist :  thus, 
if  a  copyholder  has  common  of  pasture  or  estovers  in  right  cf 
his  copyhold,  and  the  copyhold  be  enfranchised,  the  common 
is  gone,  since  the  copyhold  is  gone,  in  the  right  ofwIwJi  it  was 
claimed.  Neither  will  such  commonage  pass  by  the  word 
^*  appurtenances^  in  the  deed  of  enfranchisement :  the  right 
of  conmions  (if  intended)  must  be  expressly  conveyed  as  a  new 
grant     Watk.  Cop.  [369.]  566-6. 

But  in  Siyant  v.  Staker,  where  the  lord  enfranchised  a  copy- 
hold with  all  common  thereunto  belonging,  the  court  held  that 
though  the  common  was  in  this  case  extinct  in  law,  yet  that 
it  subsisted  in  equity,  and  it  was  decreed  that  the  plaintiff 
should  have  the  same  right  of  common  as  belonged  to  the 
copyhold.     2  Vern.  250. 


AN    ENFRANCHISEMENT    OF    COPYHOLD     PREMISES, 
RT    WAT    OF    BARGAIN    AND   SALE. 

This  indenture,  he.  retween  A.  B.  of,  &c.  lord  of 
the  manor  of  C.  in  the  county  of  D.  of  the  one  part,  and 
E«  F.  of,  &C.  one  of  the  copyhold  or  customary  tenants  of 
the  said  manor  of  the  other  part.  Wherkas  the  said  A. 
B.  if  seised  to  him  and  bis  heirs  of  an  estate  of  inlieri* 
taace  in  fee-simple  of  and  in  the  manor  aforesaid,  and  the 
said  E.  F.  is  seised  or  possessed  of  the  messuage  hereui- 
after  particularly  described,  of  an  estate  of  inheritance  in  fee^ 
simfde,  by  copy  of  court-roll  at  the  will  of  the  loid,  according, 
to  the  custom  of  the  said  manor    of  C.   (the  said  copy*. 
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hold  messuage,  ficc  being  within  and  parcel  of  the  said 
manor;  And  whereas  the  said  A.  B.  hath  agreed  with 
the  said  E.  F.  for  the  consideration  hereinafter  mentioned, 
to  enfranchise  the  said  messuage,  &C  Now  therbfobe 
THIS  INDENTURE  wiTNES8ETH,that  in  putsuance  of  the  Said 

agreement,  and  in  consideration  of  the  sum  of  £ &c, 

the  receipt.  Sec,  hb  the  said  A.  B.  hath  granted,  bargained, 
sold,  aliened,  released,  and  enfranchised.    And   by  these 
presents  doth  grant,  bargain,  sell,  alien,  release,  enfran- 
chise, and  confirm  unto  the  said  E.  F.  and  his  heirs,  all 
that  the-  said  messuage,  8cc.  together  with  all  ways,  waters, 
watercourses,  commoM,  &c.  and  the  reversion,  &c.   and  all 
the  estate,  right,  title,   interest,  freehold  and  inheritance, 
claim,  and  demand  whatsoever,  both  at  law  and  in  equity, 
of  him  the  said  A.  B.  of,  in,  or  to  the  said  messuage,  &c. 
To  have  and  to  hold  the  said  messuage,  &c.  hereby 
granted,  bar^ined,   and   sold  to  him  the  said  £.  F.  his 
heirs  and  assigns,  to  the  oufy  proper  use  and  behoof  of  him 
the   said    E.  JP.    his  heirs  and  assigns  for  ever,  frbbly, 
clearly,  and  absolutely  enfranchiseo,   acqmtted,  and   dis* 
charged  by  these  presents,  from  henceforth  for  ever,  of  and 
from  all,  and  all   manner  of  yearly  and    other  payments, 
rents,  quit-rents,  chief  rents,  customary  or  copyhold  rents, 
fines,  heriots,  fealty,  suit  of  court,  and  all  other  usual  or 
customary  or  copyhold  payments,  duties,  services,  or  customs 
whatsoever,  which,  by  and  according  to  the  custom  of  the 
said  manor  of  C.  the  messuage, &c. hereby  granted,bargained, 
and  sold,  or  any  of  them,  is  or  are,  or  have  or  hath  been, 
or  ought  otherwise  to  be  subject  or  liable  to,  or  charged 
with,  or  which  otherwise  ougnt  to  be  paid,  done  or  per- 
formed for  or  in  respect  of  the  same  messuage,  &c.  or  any 
of  them,  or  an^^  part  thereof,  as  copyhold  nolden  of,  or  as 
parcel  of  the  said  manor;    Provided  always,  and  it  is 
the  true  intent  and  meaning  of  these  presents,  and  of  the 
parties  hereunto,  that  these  presents,  or  any  clause,  matter, 
or  thing  herein  contained,  shall  not  extend,  or  be  deemed, 
taken,  or  construed  to  extend,    to  enfiranchise,   or  make 
free,  the  remaining,  or  any  other  parts  of  the  several  co- 
pyhold  lands   or  tenements,   (not  hereinbefore   granted,) 
and  now  or  late  of  him  the  said   E.  F.  or  to  acquit  or 
discharge  the  said  remaining  or  other  parts  firom  any  pay- 
ments, rents,    quil^rents,    fines,   heriots,   fealty,    suit   of 
court,  or  any  other  payments,  duties,  customs,  or  services, 
which  by  or  according  to  the  custom   of  the  aforesaid 
manor,  the  said  respective  copyhold  lands  or  tenements, 
or  any  of  them,  have  at  any  time  heretofore  been  subject 
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or  liable  to,  or  charged  with,  or  which  have  been,  or  ought  to 
have  been  paid,  done,  or  performed,  for  or  in  respect  of  the 
said  respective  lands,  or  as  copyhold  and  parcel  of  the  said 
manor;  And  this  indenture  further  witnesseth 
that  it  being  the  intention  of  the  parties  hereto,  that  the 
said  E.  F.  and  his  heirs  shall  for  ever  use  and  enjoy  the 
same  commonage  in  and  upon  all  and  every  the  wastes, 
commons,  and  commonable  lands,  of  or  belonging  to  the 
said  A.  B.  as  lord  of  the  said  manor  of  C.  notwithstanding 
the  enfranchisement  of  the  said  messuage,  &c.  as  he  the  said 
E.  F,  heretofore  hath  been  and  now  is  entitled  to  by  reason 
of  the  said  copyhold  premises  intended  to  be  hereby  en- 
franchised; And  to  the  end  and  intent  that  such  com- 
menace  may  be  the  more  effectually  secured  and  conveyed  to 
the  said  E.  F.  he  the  said  A.  B.  doth  for  the  considerations 
aforesaid,  and  in  performance  of  the  said  agreement,  grant 
and  confirm  unto  him  the  said  E.  F.  and  his  heirs  all 
COMMONAGE  and  right  and  title  of  common,  of  every  nature 
and  kind  whatsoever,  of,  in,  upon,  to,  or  out  of,  all  and 
every  the  wastes,  commons,  and  commonable  lands  of  or 
belonging  to  him  the  said  A.  B.  as  lord  of  the  said 
manor  of  C.  as  aforesaid,  whatsoever  and  wheresoever,  and 
in  as  large  and  comprehensive  manner,  to  all  intents  and 
purposes,  as  he  the  said  E.  F.  could  have  granted,  claimed,  or 
demanded,  or  in  any  wise  have  been  entitled  to,  as  a  copy- 
hold or  customary  tenant,  owner,  or  occupier  of  the  said 
messuage,  &c.  if  these  presents  had  not  been  made :  {then 
Jhlkno  the  usual  covenants  for  the  title.)    In  witn  ess,  8cc. 
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Acci^ulaiions    direcled   by   will 

restricted,  247.  437* 
Acquittance,  what,  316. 
Administrators   not  named    in    a 

deed,  47.  4g. 
Advancement  of  children,  power 

of,  180. 
Advowson,  description  of,  102, 103. 
Agreements,  release  of,  322. 
,  recital  of,  352. 
— ,  doctrine    respecting. 


492. 

— — — ,  form  of  one  for  the 
purchase  of  an  estate,  500. 
must  be  under  hand 


and  seal,  and  not  by  signature 
only,  to  bind  the  heir,  501.  539. 

Agricultural  leases,  394.  399* 

Alterations  in  deeds,  effect  of,  62. 

Annuity,  grant  of  the  reversion  of, 
302. 

,  devise  thereof  by  will. 


448. 


^04. 


-,  doctrine  respecting,  501. 
-,  forms  of  annuity  deeds. 


-,  bond  (dr  payment  of,  520. 
Appointment,  deed  of,  94. 259. 522. 

r^    of  new   uses  in  a 

deed  of  revocation,  97. 
,  other  forms,  94.  97. 


523. 


band  and  wife,  147-  153. 

-,  power  of,  by  wife 


solely,  148.  152. 

-,  general  doctrine  re- 


specting powers  of,  259.  522. 
Assets  by  descent,  what,  49. 
Assignment,  operation  and  effect 

of,.  409. 

,  form  of,  414. 

of  leases,  49.  207-  414. 

•  by   indorse- 
ment, 424. 


where  an  under-lease 
amounts  to  an  assignment,  375. 
Assignment,'  assignee,   where  dis- 


charged from  rent  and  covenants, 
50.  410.  417. 

of  outstanding  terms. 


doctrine  respecting,  410. 

-  to  attend,  429. 


^  of  a  life-interest  in  di- 

vidends, 425. 

of  a  reversionary  inte- 


rest in  ditto,  426. 

of  a  legacy,  426. 

of  a  policy  of  insur- 


ance, 419. 
Assurances  at  common  law,  1. 
Attestation  of  deeds,  forms  of,  203. 
Attorney,  power  of,  what,  528. 

■  ■    ,  forms  of,  529. 
— ,    in    deeds    of 


trust,  128. 


sin,  284. 


>,  to  deliver  sei- 


,  to  recover  mo- 
nies and  other  effects  assigned, 
128.  426. 
Attornment,  300. 

B 

Bargain  and  sale,  nature  of,  289.  • 
,  conveyance   by. 


93. 


to  uses,  257' 


-,  forms  of,  294. 
-  cannot  be  limited 


-,  power  of,  by  bus-         296. 


•  of  copyholds,  95. n. 

•  of  ditto,  to  enfran- 
chise the  same,  566. 

of  goods  and  chat- 


tels, 298, 299. 


for  a  year,  to  pre- 
cede the  release  of  the  reversioti, 
94. 

',  form  of,  407' 


Base  fee,  222.  21^.  566. 
Bill  of  sale,  298. 

of  goods,  308. 

Bill  penal,  533. 

Bonds,  doctrine  respecting,  533. 
—-,  whatever  may  be  the  con- 
dition of  a  bond,  may  also  be  the 
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subject  matter  of  a  deed  of  cove- 
nant, §t  a  converso,  636. 

Bonds,  forms  of,  620.  640. 

fiovauTerrae.    SeeOxgemg. 

Brewrery,  description  of,  106. 

C. 

Cancelling  of  deeds,  62. 

Castle,  what,  15. 

Cesser  of  term,  proviso  for,  and  ef- 
fect of,  160.510. 

Cestui  qui  use.    See  Trusts. 

Changing  securities,  power  of,  166. 
160. 

Charters.    See  Deeds. 

Chattels,  assignment  or  bill  of  sale 
of,  S98.  308. 

Children,  advancement  of,  180. 
,  en  ventre  sa  mhre,  246. 
,  maintenance  of,  179* 

Choses  in  action  not  assignable, 
400. 

Closes  of  land,  105. 

Codicil,  what,  438.  n.  441. 

— — ,  form  of,  466. 

Common,  grant  of,  22.  107* 

Commote,  what,  14. 

Conditional  fee,  219.  226. 

—«-——*—  limitation,  249. 

Conditions,  nature  of,  32,  33. 

——»-*—  must  be  lawful,  35. 

-,  not  unlawful,  impossi- 


ble, or  repugnant,  36,  36. 
— -^  in  restraint  of  trade,  36. 
-  marriage, 

alienation. 


36. 


36,  87.  . 

"  '  insensible,  37. 
■  in  bonds,  620.  633.  640. 

Confirmation,  deed  of,  325. 
,  form  of,  327. 
Consideration  in  deeds,  8. 

in  money,  87* 


B,  363. 


-,  love  and  affection. 


master,  89. 


*,  transfer  of  stock,  88. 
-  on  a  sale  before  the 


on  the  purchase  of 
an  equity  of  redemption,  89. 
— —  an  estate-tail,  90. 
■  a  life  estate,  90. 

paid  to  two  or  more 


vendors,  90. 


to  a  mortgagee  and 
mortgagor,  90. 

to  trustees  for  sale. 


Consideration  for  the  purchase  of 
an  advowson,  92. 

—  next    presenta- 


tion, 92. 


93. 


•a  rent-charge,  93. 
•common  in  gross. 


receipt  for,  204. 


Contingent  remainders,  240. 
Conveyances  at  common  law,  1. 
— — —  by  feoffment  the  best, 
269. 


289. 


operative  words  of,  93. 
by  bargain   and   sale, 

by  grant,  302. 

by  lease  and  release, 

by  way  of  confirma- 

by  surrender,  333. 
. —  by  exchange,  338. 
— —  by  partition,  35 1. 
— — — -  by  a  covenant  to  stand 
seised,  362. 

by  a  deed  to  lead  uses, 


309-  327. 
tion,  325. 


366. 


by  assi^ment,  409. 
by  devise,  433. 
by  a  fine,  467. 
by  a  recovery,  482. 


Coparceners,  227- 
Copartners  in  trade,  649. 

,  deeds  relating  to,  649- 

,    mutual    release    be- 
tween, 324. 
Copperas- works,  description  of,  107. 
Copyholds,  conveyance  of,  96. 

-,  baigain  and  sale  of,  95. 


296.  n. 


-,  enfranchisement  of,  566. 
-,  leases  of,  383. 
-,  devise  of,  436. 


Corporations,  conveyance  by  or  to, 

63.  266. 

,  release  of  officers  in, 

321. 
Cottage,  what,  18. 
*——,  description  of,  105. 
Covenants  for  the   title,   42.  51. 

195. 
■  that  the  parties  are  seised 

in  fee,  195. 1 97. 

have  a  right  to  convey. 


195.  IQH. 

for  peaceable  enjoyment. 


91. 


19(>.  198. 

free  from  incumbrances. 


196.  198- 
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Covenants  for  further  a39urance>  196. 

199. 

to  produce  deeds,  200* 


421. 


usual  in  leases,  385. 

assignments 


of  leases,  416.  422. 

to  stand  seised  to  uses. 


44.362. 


to  lead  uses,  366. 
■    ■    ■  to  levy  a  fine,  126. 

from    several  to  levy  a 

fine,  192. 

from  husband  and  wife 


to  levy  a  fine,  193. 

— — —  that  trustees  have  not 


incumbered,  191. 

to  pay  and  keep  down  in* 


terest,  182. 

that  a  power  of  appoint- 


ment has  not  been  executed,  194, 
— —  in  agreements,  500. 

in  annuity  deeds,  506. 

in   copartnership  deed. 


549. 

■     in  a  deed  of  enfranchise- 
ment, 569* 

may  be  also  made  the 


subject  matter  of  the  condition 
of  a  bond,  536. 

,  lawful  or  unlawful,  45. 

y  action  for  breach  of,  45. 


-,  release  of,  322. 


Creditors,  trusts  for  the  benefit  of, 

129. 
y  letter  of  licence  from, 

134. 
Curtesy,  tenant  by,  162. 217* 
Curtilage,  what,  18. 

D. 

Dairy  of  cows,  lease  of,  399. 

Date  of  a  deed,  4. 

Declaration  of  trust  and  disclaimer 
of  title,  362.  564. 

Debtors  and  creditors,  deeds  be- 
tween, 129, 134. 

Deeds,  conveyances  by,  1. 

indented,  I,  2. 

poll,   1,  2.   144.  821,  322. 

330. 424. 

f  delivery  of,  52.  202. 

-,  when    proved    of  them- 


selves, 59. 

-,  how  avoided,  59. 


-,  how  far  conclusive,  496. 
-,  different  kinds  of,  2. 
-  must  be  in  writing,  273. 
-,  requisites  of,  3. 


Deeds,  date  of,  4. 

,  several  parts  of,  4. 

— ,  parties  to,  5. 65. 

binding  on  the  parties  who 

have  accepted  the  benefit  of  it, 
though  not  executed  by  them, 

137. 

,  recitals  in,  7. 

■,  consideration  of,  8. 
— — ,  what  grantable  by,  lOi 
— — ,  void  or  voidable,  59. 
— — -,  fraudulent,  60. 
^— -  cancelled,  62. 

lost,  63.  . 

,  orderly  parts  of,  65. 

,  grant  of,  1 13, 1 14. 

— »-^  run  with  the  land,  1 14. 

,  covenant  to  produce,  200. 


421. 


-,  the  habendum  of,  1 16. 
—  for  the  benefit  of  creditors, 
128,  129. 136. 

of  settlement  on  marriage. 


146  to  166. 

ou^ht  to  be  read  over  to 


the  parties,  62.  202. 

-,  attestation  of  the  execution 


of,  202. 

must  be  signed  as  well  as 


sealed  and  delivered,  202* 

of  feoffment,  2^. 

— »  baigain  and  sale,  889. 

grant,  302. 

gift,  307. 

Tease  and   release,  309. 


337. 


—  release,  312. 

—  confirmation,  325.  327* 

—  surrender,  3^» 

—  exchange,  338. 

—  partition,  351. 

—  defeazance,  33.  360.  513. 
to  stand  seised,  362. 

—  lead  uses,  366. 

of  revocation,  370.  ^ 

—  demise  or  lease,  374. 
bargain  and  sale,  or  lease. 


for  a  year,  407. 

assignment,  409* 


,  miscellaneous,  492. 
as    to   agreements   under 


seal,  492. 
■    '  relating  to  annuities,  504. 
of  appointment,  94. 97. 259 


522. 

Defeazance,  nature  of,  33.  360 
on  bonds,  533 
on  warrants  of  attorney, 
513. 
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Delivery  of  deeds,  52. 
Demises,  807.  374.  409. 
Devises,  SIS. 
— ,  law  of,  433. 
— ^  of  estates-tail,  450. 
•^— — •  heir-looms,  452. 
Disability  to  purchase,  6. 
Disclaimer  of  title,  362.  564. 
Disfranchisement  in  corporations, 

321. 
Disseisin,  title  by,  270. 
Distress,  powers  of. 
Dividends,  assignment  of,  425. 

,   power  of  attorney  to 

receive,  426. 
Donative,  what,  133. 
Dower,  habendum  to  prevent,  107. 
,  provision  to  be  in  bar  of, 

166.  183. 
— — — —  bond  against,  544. 
-^— —  covenant  against,  198. 
— — ,  estate  in,  215. 

■  in  gavelkind  lands. 


215. 


-,  release  of,  318. 
•,  forfeiture  of,  217> 


Dye*house,  description  of,  104. 

E. 

Elopement  of  wife  in  adultery,  a 

forfeiture  of  dower,  6,  217* 
Enfranchisement,  deed  of,  566. 
Enrolment  of  deeds,  29]. 
Entail,  2 19.  450. 

Equity  of  redemption,  conveyance 
of,  95. 

,  estate  of,  252. 
Erasures  in  deeds,  62.  203. 
Escrow,  what,  54.  b6. 
Estates  in  general,  205. 

at  will,  206. 

■  for  a  term  of  years,  207. 

of  freehold,  210. 226. 

^—  pour  autre  vie,  213. 

tor  life,  215. 

— —  in  dower,  215. 

■     by  the  curtesy,  217- 

tail,  219.  450. 

— —  in  fee-simple,  226. 
— ^—  copajcenary,  227. 
joint  tenancy,  230. 
■     common,  239. 
'        remainder,  240. 
under  an  executory  devise. 


244. 


Estates,  in  reversion,  24g. 
— —  i^igbt  in,  251. 

■■  by  possibility,  252. 

■    equity  of  redemption, 
252. 

under  uses  and  trusts,  254. 
Estoppel.     See  Fines. 
Estovers,  what,  22. 
Exceptions,  what,  25. 

,  form  of,  1 14. 
— — ^—  of  rent  in  a  covenant 
against  incumbrances,  199. 

of  deeds,  &c.  in  the 


like,  196. 
Exchange  or  sale,  power  of,  150. 

,  deeds  or,  338, 

Execution  of  deeds,  52.  203. 
Executors  not  named  in  a  deed, 

47.49. 
— —  necessary  to  a  will,  432. 
Executory  devises,  241.  244. 
Extingubnment  of  rights,  380. 
■  dower,  318. 

F. 
Farm,  what,  1 6. 
Fee  absolute,  226. 

—  base,  222.  826. 

— —  conditional,  219. 226. 

—  qualified,  222.  226. 
-^-,  farm  rent,  265. 
Feoffinent,  conveyance  by,  93. 

effect  and   advantages 


of,  869. 


form  of,  282. 


Ferries,  description  of,  107. 
Fines,  nature  and  operation  of,  457 

levied   by  infants  and  other 

incapacitatecl  persons,  466. 
-  not  equal  to  a  recovery,  222. 

,  covenant  to  levy,  120. 

'  by  several 

parties,  192. 

■  by  man  and 

wife,  193. 

-,  deed  to  lead  the  uses  of,  193. 


tion,  849. 


a  conditional  limita- 


Fishery,  grant  of,  109. 
Fish-ponds,  grant  of,  109. 
Fold  course,  what,  18. 
Forest,  grant  of,  108. 
Frank  marriage,  224. 
Frauds,  statute  of,  873. 
Fraudulent  deeds,  6 1 . 
Free  bench,  2 16. 
Freehold,  estate  of,  210. 
Funds  to  invest  monies  in  till  pur- 
chase made,  I61. 
■    ,  trusts  of  money  in,  152. 
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Gavelkind,  descent  in,  227. 
',  dower  in,  215. 


271. 


-,  infant's  power  to  convey^ 


to  devise^ 


434. 

General  words,  112. 
Gift,  deed  of,  308. 
— —  of  goods  and  chattels,  308. 
Goods  and  chattels,  demise  of,  298. 
= '• ,  bill  of  saie,  or 

assignment  of,  298,  299.  418. 
Grange,  what,  16. 
Grant,  deed  of,  302. 

-,  words  of,  in  a  deed  of  feoff- 


ment, 93. 


gain  and  sale,  93. 


99.  303. 


for  a  year,  94. 


-  bar- 

-  grant, 
•  lease 
•release 


in  fee,  94.  311. 

■  releases,  31 6, 317. 

'  a  deed  of  appoint* 


men  t,  94. 
-— — —  conveyance  of  co- 
pyholds, 95,  546. 
— "^  ^  of  an 

equity  of  redemption,  95, 96. 

■  in  a  deed  of  gift. 


308. 


firmation,  328. 


render,  336. 


franchisement,  b66. 


con- 

sur- 

en- 

—    ex- 

,  ,     "        '  par- 

tition, 354. 

■ in  a  covenant  to 

stand  seised,  364. 

— — —  to  lead  uses,  368. 

in  a  deed  of  revo- 


change,  342, 343. 


cation,  96. 


-  in  a  lease  for  years, 

-  in  an  assignment, 

— — — —  in  a  conveyance 
from  two  or  more  vendors,  96. 

-  from  trustees  for 


384. 


415. 


sale,  96. 
•  Ground  rents,  description  of,.  106. 


H. 


Habendum,  office  of,.  31. 

in  fee,  11 7. 

— : to  prevent  dow^r,  117. 

— for  life,  121. 

in  joint  tenancy,  121. 

'  to  tenants  in  common, 
122. 


in  an  assignment  of  a 
term  to  merge,  122. 

from  the  mortgagor  to 


a  purchaser,  123. 

from  trustees  under  a 


power  of  sale,  123. 

in  an  assignment  of  a 


tenn  to  attend,  123. 

to  a  tenant  to  the  prae- 


cipe, 125. 


.138. 


to  trustees  for  sale,  127. 
to  a  mortgagee  in  fee. 


• to  a  mortgagee  by  de- 
mise, 138. 

to  a  mortgagee  of  lease- 
holds, 138. 

Hereditaments,  what,  14. 

Heir  entitled  to  benefit  of  cove- 
nants, 47. 

— --  where  chargeable,  49.  539. 

Heir-looms,  devise  of,  452. 

Hide  of  land,  what,  17. 

Homage,  ancestral,  what,  42. 

Honour,  what,  14. 

,  description  of,  100. 

Hotch  potch,  to  bring  shares  into, 
177. 

House  and  land,  description  of,  103. 

I. 

Incumbrances,  covenants  against, 

by  trustees,  191. 
Indemnity  to  purchasers,  29.  144. 

to  trustees,  l63. 

,  bonds  of,  544. 

Indorsement  of  livery  of  seisin,  288. 

,  lease  by,  424. 

Infants,  271. 

,  will  of,  434. 

,  fines  or  recoveries  by,  466. 

490. 
Inn,  description  of,  105. 
Inrolment  of  a  bargain  and  sale, 

291. 
Interest,  covenant  to  pay  and  keep 

down,  1 82. 
Interlineations  in  deeds,  62.  203. 
Joint  tenancy,  estate  in,  230. 
tenants,.conveyanceto,  121. 


Knight'i  Tee,  what,  I& 


LeMci,  Dature  of,  374. 
,  fonntof,3BI.a84. 

■  '  oTa  d*ii7  ofcow*,  399. 
^- ,  (or  A  iiinher  leini  by  !n- 

donemcDU,  109. 

■  ■—      ,  Irasor  10  p«j  UxM,  404. 

,  cIbum  to  delennine,  404. 

—  -■  ■  — —  t»  •void    Ie»ie    oa 

(feath  of  the  teuee,  405. 


Marriage  Uiucof  a  wcoiMj  171- 
Mamoranduok  of  livci;  .of  tdciun) 
SB8. 

Metgcr  of  «>Ute>  334.    _  _' 

M«MuagM,, grant  of^  1ft.    ...    .    i| 

—  -  ■  — ,  dcacripUon  pfi  103._ 
Mill*,  desctiption  of,  107.         ,  1 
Mine*,  giut  of,  SS,  log. 
Moietyofan  MtUc,  lif.. 
Moii(7  in  the  fundi,  Mttlepent  of, 

148. 
Mortf»ge,  coa^^M>cein„96.  iss, 
123. 138. 

—  with  power  of  »al^  148. 
I         proviioet,  139. 


-ton 


r,40S. 


— —  at  cotnmoD  law,  8O9. 
L<ea*e  and  releue  by  coTporaiioDi, 


,  conTcyaiice  by. 


Ltgaciu,  assignment  nf,  425. 

~,  Ktcaieor,381. 

Letter  oTaUomey  in  deeds  ortruat, 

ise. 

■  ■■       of  licence  from  creditor*, 

134. 
LJceoce.  IcUer  of,  1 34. 
Life  estate,  conveyuce  of,  1S1. 
■'         in  dividend*  and  rent*, 
a*aignmeQt  of,  489. 
-^— .estate*,  in  seneralfSlS. 
Limitation,  conditional,  g4Q. 
Limitation!,  statute  of,  SSS- 
Uveiy  of  seisin,  how  made,  274. 
,  memorandum  of. 


-,  auignmeot  of,  40. 

',  how  far  ujignee  liaUe  to 

and  covenants,  50. 


ObligaUoD,  what,  533. 
Orderly  parts  of  a  decd>  66. 
Oxgang,  what,  16. 

P. 
Parcels  in  deed*,  7. 
— : — ,  detcription  of,  9  togg. 
Parcenary,  estate  in,  S37. 
Parceners,  287. 33B. .         ,        ~ 
PartiH  lo  deed*,  5. 

■  vendor  to  a  purchaser,  6*. 

vendor  and  wife  to  a  pui- 

■       vendor  to  &  putchuer  and 
trustee,  65. 

a  corporate  body  to  a  piir- 

chuer,  65. 

■  ■     tenant  in  tail  and  tenant  lo 
the  precipe  aitd  purchaser,  65. 

~——  ■  vendor  and  tenmit*  in  co»i- 
mon,  or  joint  tenants,  66. 

■  '        tenanu    in    common,   or 
joint  tenants,  and  a  purcbaaer,  66. 

vendor  and   tiustee  to  pre- 
vent dower,  and  a  purchaser,  66- 
Pirtition,  power  to  make,  158. 


£88. 


—  necrisary  on  a  lease 


Maintenance  of  children,  17! 
Manor,  15. 

-■         , description  of,  100. 
Marriage  acltlement*,  14(i. 
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Pour  autre  vie,  estate  of,  213. 
—  ,  devise  of,  436*. 

Powers  of  appointment,  259.  522. 
—•of attorney,  528. 
—————  forms  of,  679. 
Power  of  sale  in  trust  deeds,  129. 

in   mortgage    deeds. 


Recitals  of  a  contract  to  purchase 

copyholds,  73* 
■  to  purchase 

freeholds  and  copyholds,  73- 
that  the  vendor  is  seised  of 


142. 


,  appointment  by  husband 
and  wife,  147.  153. 

>  by  wife  sole- 

ly, 148.  164. 

■  ■  to  vary  bank  annuities,  155. 
to  grant  leases,  166. 

—  to  make  partition,  158. 
to  sell  or  exchange  159. 

—  to  invest  ihonies    in   the 


funds  until  purchase  made,  161. 
— —  to  appoint   new  trustees, 
162. 

of  attorney  in  deeds  of  as- 


signment, 420.  426. 
Precedent,    the    general  form    of, 

modernized,  64. 
Presentation,  103. 
Provisoes  in  deeds  of  trust,  131. 
— — —  marriage  settlements, 

150.  155. 

— — ^r—  mortgage  deeds,  139. 

■  for  transfer  of  stock,  140. 

See  also  Annmiy  Deeds,  Lenses, 
and  other  heads. 
Purchase-money  to  be  laid  out  in 

other  estates,  160. 

■  to  be  laid  out  in 

the  funds,  161. 

Q 

Quit  rent,  grant  of,  109. 

R. 
Receipt   for*  consideration-money, 
204. 

■    ■ —  nature 
and  effect  of,  315. 
Recitals  in  deeds,  7. 

that  grantor  is  seised  in 

fee,  68. 

that  grantee  hath  agreed  to 


purchase,  §Q, 

'     '      of  a  lease  for  a  year,  69. 

of  lease  and  release,  and 


contract  for  purchase,  69> 

—  01  a  sale  by  auction,  70. 

of  a  sale  before  the  master. 


70. 


72. 


of  a  power  of  appointment. 


a  moiety,  74. 


of 


a  reversion,  74. 

—  of  a  mortgage  in  fee,  75. 

by  demise,  77* 


of  a  seisin  in  tail,  78. 

of  a  fine,  78. 

—  of  a  tenancy  for  life,  79- 

of  a  power  to  trustees  to 

purchase,  79- 

of  an  authority  to  trustees 


to  sell,  81. 

of  a  power  of  sal^  in  a  mar- 


riage settlement,  82. 

of  a  commission  of  bank- 


rupt, 85. 

— ^—  that  the  vendor  is  seised  of 


an  advowson,  85. 

of 

the  next  presentation,  85. 

of  an  agreement  for  a  par- 


tition, 352. 


for  the  en- 
franchisement of  copyholds,  567. 

in  annuity  deeds,  504. 

in  deeds  of  copartnership, 


552. 

Recovery,  deed  to  suffer,  125. 

,  to  lead  the  uses  of,  126. 

,  doctrine  relating  to,  482. 

preferable  to  a  nne,  ^92. 

Rectory,  grant  of,  18. 

Release  in  fee,  9^. 

-^— . —  of  rights,  320. 

of  dower,  318. 

■  of  monies  charged  on  land, 

311. 

to  confirm  a  defective  de- 
vise, 315. 

— ^ of  legacies,  321. 

from  ofRces  in  a  corpora- 


tion, 321. 

of  covenants    and    agree- 


ments, 322. 
Releases,  mutual,  324. 
Remainders,  vested  and  contingent, 

240. 
Rent-charge,  description  of,  106. 
Rents  in  general,  203. 
Repurchase,  power  of,  in  annuity 

aeeds,  513. 
Reversion  in  fee,   conveyance  of, 

250. 
2p 
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gTmbtiy :  intdfMW;<triig»iaHiyy    Tenants  in  AomifiMNartlifiiMjbg^/ 

Aerocatiotti  |»liu»t>f,  37(k.t.  .  ^ .        Tenement,  what,  A4.  jchv/  .^i^i^lii V 

-^-^— — -  and  Myp<iBtim«tiog    Tenn,a88ignmc»|^ti^«j^Q}iifl27 

.(niw-uaeH>d«ql#C  ltf<  i  .«oi  ;i.  i*  ■,  to  attend,  &c. 

of  wiU%  ^l^#'  -.1  , ^  cesser  of,  xji^eVl^.  ;io  jaal 

Right,  what  it  i«^1i6Jk*,  „  t.  », of  yeM,#iMto^„807< 

Rights,  releaiJR^d  titiJiWMshnfunt  -    Tfftanv4St«fi^hl$,  idduu^  , 

of,3^.v>     i»'  .t.  i..i"j  ,W.ov. -7    Testator,  434.  A.2 

T'  ,?•  r,    •»'  vjr".  /J.  ,,.:;•<///    Tithes,  descjKp|i<;f)t,Q&)163« 

.  i4- .  i>»:..nj(.v.  ♦.() Title,  warranty  or,{39rU>  rivn  ,7e  // 

^,  coTelft|Q|«/«i^Wkav  i'.'j»o3  Ju  // 

"4^- difcdfl»i  e^wienant  to  prodnesi 
200.421.  ,\M  .i3V«,ob 

436.  .#<>J 

Toft,  what,  20. 
Town,  16. 

Trade,  covenants  or  bonds  oi  res- 
train of,  636. 
288.  Trees,  grant  of,  IQ. 

Trustees  for  sale  may  convey  copy- 
holds by  bargain  and  sale,  96. 

covenant   from. 


Sale,  pomn  qfi  r»lHi.^fti  fyyhingt, 
169. 

■  ia^ortgage  deeds. 


i.J\  io 


-XcV 


142. 
Sealing  of  detds,j&av/  .; 
Seisin,  livery  of,  274. 

,  power  of  attorney 
to  deliver,  284. 

,  memorandum  of. 


Settlement,  on  marriage,  146. 

■■    of  the  wife^  estate,  146. 
.^— M— — —  to  the  issue  of  the  chil- 
dren   as    tenants   in   common, 

147. 

.  of  leaseholds,  160. 
— —  money  in  the  funds. 


against  incumbrances,  191. 

— ,  conveyance  from. 


^.  123. 


162. 


large  estates  in  strict 
settlement,  loo. 

*•  for  the  issue  of  a  second 


122. 


-,    conveyance   to, 
-,    powers    to   ap- 


marriage,  171* 

— — -  of  a  small  freehold  e^  ^  >^ 


point  new,  134. 

*,  indemnity,  l63. 


tote,  182. 
Shifting  usef,  what,  267. 
— i^*-  use  in  case  of  bankruptcy, 

184. 
Signing  of  deeds,  202. 
Springing  uses,  what,  267* 
Stotute  of  frauds,  273. 
— — — —  limitations,  262. 
Stock,  proviso  or  agreement  to  re» 

transfer,  140. 

,  settlement  of,  162. 
Sunender,  deeds  of,  333. 

T. 
Tail,  estate  in,  219. 
Tenancy  in  common,  estate  in,  239. 
Tdbant  Dy  the^  curtesy,  162. 217- 
to  the  pisDcipe,  deed  to  ere- 


Trusts,  nature  of,  264.  268. 

for  the  benefit  of  crediton. 


ate,  126. 

in  tail,  219. 


129. 

in  marriage  settlements,  l46 
to  182. 
Turbaiy,  grant  of,  22. 

U. 
Under  leases,  209.  376. 
Uses,  covenant  to  stand  seised  to, 

44.  3CI8a 

,  to  lead,  366. 

-«-*•,  shifting,  in  case  of  bankrupt- 
cy, 184. 

— — ,  revocation  of,  96.  370. 

— ,  power  to  revoke,  186,  187- 

—  and  trusts,  254. 

-*»,  statute  of,  262.     . 

,  covenant  to  lead  the  uses  of 
a  fine,  193.  366. 

of 


:*  recovery,  126. 366. 
Tenants  in  commoni'eonwen&ct^' i»    ^<  -  t/     •-*  ^i  aii/.i/i'F 
to,  122.  V. 

Ventre  sa  mere,  246. 


tsumi.  «9E9 

Vicarage, grant  of,  18.  \f-^  speciid  clauses  in,  for  fidtMn^oa 

Villa^,  what,  -M*  tiB'Jv  ,i£i  .v.'^j^.T        cArriag<iT&:cV.ftfp4liq  H^Ui^oo  /sH 

.02&  ^bne»Jift  03  ^- "-  Will  and  testiybaMi^^>«Aia^«tnsy4(l8. 

W.Hv4^  OM    *jVi  -t&ft^difewwcOJbeiwmii  a  frill  and 
Wani«Mjr«i>^ilill%^  iatfA^^AQd-d^       a  testament,  433.  .^>  l 

feet  of;^9idW  .*'»  ^  ^  ^   ' .  — ~  ^,  form^^  ^/'  )^ 


«i;^,«wii9l^«^.4i|^« :  1 1.  .-^.~  -^    ._,  codicil  td^^CW  J*  ^*!i  '  ,tri>^.  B 


296.  ^^*<  ,itijM  t     Woods,  grant  of,  I9.  108.  .Ov^  jo 

•^dfeMCtr  0fS>Sl|8i>  '*>  »:  d'T    Words,  insensible  effect  of>  37> 


Waj,  right  of>i «4» •' f •    i ;  i  /  ^  ^  >^  , » » ^' a  T  -.  of  warrapC^,  41. 

Wife,  conreytow!B«'lldi-4lil'- "-♦.--—  -r^^^tfJwijt^nWla^Uo^p  Italy oq  Ms^ 

dower,  117.  .i-''    ♦"^•-'  ,eL:^:<jL  f.\i::?'ioa5&t ~ 

-i&i^44iA«llA«iNrfiiir  l^tM^if^^  Yard-land,  what,  17.  /->r 

1(54.  tl*^  Yokeofland,  wlMt,sl7^!  ^i^'^roa 
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